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WRITTEN SUBMISSIONS OF UMGENI WATER 
 
 
 

A. INTRODUCTION 

 

1. In these submissions, Umgeni: 

1.1. supports the Applicant’s (“the Minister”) application for leave to appeal; 

1.2. contends that the appeal itself should succeed. 

 

2. This case tests the power of Umgeni, a water board in terms of the Water 

Services Act, 1997 (“the Act”), to set the tariff for bulk water supplied to a 

private water services provider, Sembcorp Siza Water (Pty) Ltd (“Siza”).  
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Further implicated is the oversight exercised by the Minister of Water and 

Sanitation (“the Minister”) for the determination of tariffs set by water boards 

for bulk water supply. 

 

3. Siza is the concessionaire of the Ilembe District Municipality (“the 

municipality” or “Ilembe”), engaged to supply bulk water to a part of the 

municipal area. 

 

4. The backdrop to the matter is a crippling drought which befell KwaZulu-

Natal in 2015.  The drought led Umgeni to revisit its infrastructure and tariff-

setting model in accordance with the Minister’s prescribed norms and 

standards and its own Pricing Policy.  The costing model previously had 

operated in Siza’s favour, enabling it to benefit from tariff increases 

uniformly imposed on Umgeni’s other customers, all of which are 

municipalities. However, in presenting the budget for 2015/2016, Umgeni 

proposed to the Minister a tariff of 38.5% for Siza and 8.2% for its municipal 

customers.  

 

5. The tariff increase proposed by Umgeni was not calculated and presented in 

a vacuum.  The proposal was preceded by interactions between Umgeni and 

its municipal customers, Umgeni and Siza, and Umgeni and the Minister1.  

                                                        
1  Volume 1: annexure “B”, pages 65 - 70 
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Umgeni had presented all the parties with the proposed tariff increases, its 

Annual Bulk Water Pricing Review and financial projections and 

calculations. Umgeni detailed how and why the tariffs for Siza, at least in the 

forthcoming financial year, would be higher than previously experienced.  

Following these engagements, Umgeni explained to Siza on the 5th January 

20152 the reasons for its decision:- 

4.1 that as a matter of public policy, Umgeni strives to break even with 

all its customers. Siza draws water from only one system, whereas 

the other customers draw from other systems which on average 

make their costs lower on aggregate; 

4.2 that Umgeni must at least break even. Siza is not a public entity and 

its profits would not necessarily be ploughed back into service 

delivery in a similar manner as Umgen’s municipal customers3; and 

4.3 Siza’s distribution points enjoy reliable and constant water 

supply as a result of Umgeni’s infrastructural improvements. 

 

6. The Minister, as is her statutory duty, approved an 8% tariff increase in 

respect of Umgeni’s municipal customers and in respect of Siza approved an 

increase of 37.9%. 

 

                                                        
2  Volume 1: page 75 -76, annexure “C4”   
3  Also see Umgeni’s submission to the Minister at Volume 1: Page 69, annexure “B” paragraph 2.5, lines 25 – 

30 
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7. Siza was aggrieved. It applied for a judicial review of the tariff, complaining 

primarily that it had been “singled out”.  The High Court set aside the 

increase.  Umgeni and the Minister appealed the decision of the High Court 

to the Supreme Court of Appeal. 

 

B. WHY LEAVE TO APPEAL SHOULD BE GRANTED 

 

8. The issues raised in the appeal engage this Court’s jurisdiction to decide a 

constitutional matter4. Siza opposes leave to appeal on a gratuitous premise - 

that Umgeni and the Minister’s application is a last minute (belated) attempt 

to constitutionalise the matters for the first time on appeal.5 In order to 

explore the falsity of this claim, it is necessary to explore the affidavits 

delivered in the High Court.  From that traversal it is evident that the 

constitutional issues were primarily raised at every tenor of the case and 

remain so to date. . 

 

9. From the onset, the matter implicated constitutional rights of citizens in the 

province of KwaZulu-Natal to have access to water and the Minister’s 

concomitant obligations to take reasonable measures within its available 

resources to achieve the progressive realisation of this right as envisaged in 

                                                        
4 Section 167(3)(b)(i) of the Constitution. 
5 See paragraphs 6, 9, 10 and 11 of Siza’s answering affidavit opposing leave to appeal in this Court.  
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section 27(1)(b) and(2) of the Constitution.6 In its answering affidavit in the 

High Court, Umgeni Water highlighted the constitutionality of the matter 

with specific reference to section 27 of the Constitution7. 

 

10. Given the pointed nature of the constitutional issues highlighted and 

extensively dealt with in the affidavits before the High Court (as quoted 

above), it is regrettable that Siza opposes the application for leave to appeal 

on the false claim the Umgeni and the Minister are raising constitutional 

matters for the first time on appeal8.  Worse still to accuse Umgeni Water of 

“reframing their case”9 and “dressing it up”10 as a constitutional matter. 

 

11. There is another basis leave to appeal should be granted: paragraph 18 of 

Umgeni’s answering affidavit (quoted above) further illustrates why the 

matter is of general public importance. 

 

12. The far-reaching implications of the review of the tariff decisions ordered by 

the Courts below transcend beyond the narrow interests of the present 

                                                        
6 “(1) Everyone has the right to have access to- 
   (b)   sufficient food and water; and 
 (2) The state must take reasonable legislative and other measures, within its available resources, to achieve the 
progressive realisation of each of these rights.” 
7 Volume 2: Paragraphs 18, 20.3 and 53 of Umgeni answering affidavit, Record: 128, 129, 131 and 150. 
8 Paragraph 6 & 10 of Siza’s Affidavit Opposing Leave to Appeal. 
9 Paragraph 9 of Siza’s affidavit opposing leave to appeal. 
10 Paragraph 11 of  Siza’s affidavit opposing leave to appeal. 
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litigants.  The orders implicate the broad interests of millions of end users 

who receive water from Umgeni’s customers. 

 

13. Finally, the grounds upon which the orders of the High Court and the SCA 

are impugned (in both the Minister’s & Umgeni’s applications for leave to 

appeal) demonstrate the existence of strong prospects of success on the merits 

with the consequence that it would be in the interests of justice to grant leave 

to appeal. 

 

C. THE MATTER IS NEITHER MOOT NOR RES JUDICATA 

 

14. Siza contends that the matter should not be entertained any further because it 

has been rendered moot by a “settlement” reached between it and Umgeni.  

This claim is connected with the other contention - that this Court’s decision 

to dismiss Umgeni’s application for leave to appeal renders the Minister’s 

application res judicata. 

 

15. In context, Siza’s contentions are mutually destructive.  For, if indeed the 

matter was already finally decided by this Court in the context of Umgeni’s 

application for leave to appeal under case number 292/19 (res judicata), then 

there was no dispute to settle. Conversely, if the dispute was alive between 

the parties and thus capable of disposal by an agreement in full and final 
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settlement (which is what animates the mootness argument), then the matter 

is not res judicata. 

 

16. Siza’s contentions thus fall on the logic of their own arguments. 

 

17. But in any event Umgeni has explained that annexure “SM2”, in its language 

and context, is not a “settlement” designed to extinguish an underlying, “live” 

dispute between the parties. 

17.1. There was an attempt to achieve this result in the language of 

an original offer to settle11; 

17.2. Umgeni rejected that language; 

17.3. All that there was, at best, was a debatement of account 

reached under the pain of an order dismissing Umgeni’s 

application for leave to appeal; 

17.4. But even at that level, the settlement was induced by material 

non-disclosure on the part of Siza that the dispute between it 

and the Minister was alive12. 

 

18. However, out of caution and on condition that the Court finds that there was 

indeed a settlement which purported to extinguish the underlying dispute, 

                                                        
11 Umgeni’s affidavit dated 23 September 2020 filed in this Court, paragraph 28.1. 
12 Umgeni’s affidavit dated 23 September 2020 filed in this Court, paragraph 28.2 
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Umgeni seeks an order for direct access and relief setting aside the settlement 

agreement. 

18.1. It is trite that this Court will grant direct access in exceptional 

circumstances.  This is such a case as the Court is already 

seized with the matter, and it will be circuitous to require 

another Court (the High Court) to determine the issue13; 

18.2. The circumstances warranting the setting aside of the 

settlement agreement have been explained.  Primarily, Siza 

procured the settlement in circumstances where there was 

material non-disclosure that this application was still pending 

before the Justices of this Court14. 

 

19. It is not strictly necessary for this Court to engage its direct access jurisdiction 

and resolve the settlement agreement issue on which mootness rests. This is 

because, in any event, on Siza’s own showing, the funds transferred to it 

pursuant to the credit passed on to it by Umgeni in relation to funds held in 

trust stand to the credit of Siza to be dealt with by Ilembe in its next tariff 

review15.  That time has not come and it is in the interests of justice that the 

                                                        
13 Umgeni’s affidavit dated 23 September 2020 filed in this Court, paragraph 32.1 
14 Umgeni’s affidavit dated 23 September 2020 filed in this Court, paragraph .  
15 Siza’s answering affidavit to application for leave to appeal, paragraph 75 
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Court determines the fate of the funds in accordance with a finding on the 

merits of the appeal16. 

 

20. The matter is accordingly not moot. 

 

21. The matter is not res judicata either.  Siza’s contention that the dismissal 

of Umgeni’s application for leave to appeal disposes of the Minister’s 

application is at best speculative17. 

 

22. The manner in which applications for leave to appeal are dealt with 

summarily renders it impossible for the parties to know the underlying 

basis therefor18. 

 

23. In Nkabinde and Another v Judicial Service Commission and Others, this 

Court explained the process as follows.19 

 

24. It is accordingly presumptuous to assume that the dismissal of Umgeni’s 

application is the same basis on which this Minister’s application falls to be 

                                                        
16 Umgeni’s affidavit dated 23 September 2020 filed in this Court, paragraphs 33.1 to 33.6 
17 Umgeni’s affidavit dated 23 September 2020 filed in this Court, paragraph 17.1. 
18 In Nkabinde v JSC & Others 2016 (11) BCLR 1429(CC). 
19 Nkabinde v JSC & Others 2016 (11) BCLR 1429(CC) at paras 4 and 5 
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determined.  It is this Court - and it alone - that is in a position to determine 

that underlying basis. 

 

25. The res judicata argument is primarily misconceived. 

25.1. Disposal of Umgeni’s application does not avail res judicata 

to Siza in relation to a litigation between Siza and the Minister.  

That is because res judicata is available if the same litigant 

seeks the same relief on the same cause of action.  The Minister 

and Umgeni are separate litigants advancing separate 

arguments.20 

25.2. Finality of litigation between the same parties is central to res 

judicata21.  This means that the res judicata (or its cousin, issue 

estoppel) can only be invoked where a cause of action has been 

litigated to finality between the same parties on a previous 

occasion22. 

25.3. At best, Siza conflates res judicata with stare decisis.  

However, on the platform of stare decisis, its arguments are 

unavailing because this Court has free hand to reconsider its 

own decisions23. 

                                                        
20 Umgeni’s affidavit dated 23 September 2020 filed in this Court, paragraph 19.  See also Mkhize NO v Premier of 
KwaZulu-Natal [2018] ZACC 50; 2019(3) BCLR 360 (CC) 
21 Mkhize supra, paragraph 38 
22 Mkhize supra 
23 Turnbull-Jackson v Hibiscus Court Municipality and Others 2014 (6) SA 592 (CC), paragraphs 54 to 58 
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26. However, again as a precaution, Umgeni seeks a conditional application for 

an order directing that that order dismissing its application for leave to appeal 

under case number 292/19 be recalled on the grounds that it was granted 

erroneously24. 

 

27. After all, this Court retains the power to correct its erroneous decisions in 

terms of section 173 of the Constitution25. 

 

28. We stress that this Court need not deal with the conditional applications 

because the matter can be resolved on the basis of the arguments advanced 

by the Minister in her application for leave to appeal.   

 

29. In this regard it bears reference that the Minister’s approval of the tariff 

increases was based on the recommendations made by Umgeni.  As such 

Umgeni’s arguments regarding the flaws in the SCA judgment fall to be dealt 

with simultaneously with those arguments advanced by the Minister in her 

application. 

 

                                                        
24 Umgeni’s affidavit dated 23 September 2020 filed in this Court, paras 10, 12 & 13 
25 Rescission of judgments under Uniform Rule 42 has been held to be unavailable: Nkabinde, supra at para 19 
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30. Nothing therefore stands in the way of this Court hearing the Minister’s 

application and simultaneously considering those arguments advanced by 

Umgeni regarding the merits of the appeal. 

 

D. SUMMARY: WHY THE APPEAL SHOULD SUCCEED 

 

31. The flaws in the SCA’s judgment and order are several (and are dealt with 

at length below).  Primary to all of them, is the SCA’s flawed approach 

to the review of the Minister’s decision to approve a higher increase for 

Siza, based as it was on the recommendation of Umgeni.  

 

32. The SCA approached the matter on the footing provided by PAJA, instead 

of legality. This has serious implications on the standard of review 

because, it is submitted, legality review standard entails a lower threshold 

of scrutiny.  The discipline of determining the power exercised by a 

functionary – whether it is administrative or executive  – is salutary.26    

 

33. The starting point should have been to determine or ascertain the nature 

of the power exercised by the Minister.  It is submitted that, in approving 

tariff increases, the Minister was exercising executive power.27 Motau 

                                                        
26 Minister of Defence v Motau 2014 (5) SA 69 (CC) at para [34]  
27 Motau (above).  
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sets out the three-pronged criteria for determining the nature of the power 

being exercised:   

33.1. First, the source of the power being exercised;28  

33.2. Second, the constrain imposed on the power;29  

33.3. Third, whether it is appropriate to submit the exercise of the 

power to a higher level of scrutiny or whether it is appropriate 

to accord the functionary due deference.30  

 

34. Regarding the first criterion, the Minister’s power to approve tariff increases 

is sourced in section 42(1)(a) of the Local Government: Municipal Finance 

Management Act, 2003 (“MFMA”). 

 

35. The Minister (or executive authority) does so after wide engagement with 

organised local government (SALGA)31 and National Treasury and the 

Minister of Finance.32    

 

36. The source of the authority indicates that the nature of the power being 

exercised is high-level and policy-centric, with the effect that it is 

quintessentially executive. 

                                                        
28 Paragraph 39 
29 Paragraph 41.  
30 Paragraph 43.  
31 Umgeni’s answering affidavit, Vol 2, Record:  123-124 para 15.  
32 Section 42(2) of the MFMA.  



Page 14 
 
 

 
 
 

 

37. Secondly, section 42 does not constrain the exercise of the power in any 

significant way, yet another indication of it being executive power.     

 

38. Thirdly, given that the exercise of the power involves Parliament and 

National Treasury, as well as the passing of budgets by the Minister of 

Finance and Provincial Legislature, suggests that it is not appropriate for this 

Court to interfere with that decision-making process.  This is a typical case 

in which deference should be accorded to the Minster’s decision.  

 

39. The other flaw in the SCA’s approach is a wholesale misconstruction of 

Umgeni’s pricing policy, detailed at length below.  This flaw permeates 

through several pillars on which the SCA judgment rests.   

 

E. THE ANTECEDENTS TO THE REVIEW, BRIEFLY 

EXPLAINED 

 

40. As a water board, Umgeni  supplies bulk water to seven municipal customers 

in KwaZulu-Natal, including Ilembe, and to Siza. 
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41. Ilembe’s relationship with Siza is formalised through a concession 

agreement.33   

 

42. Umgeni’s relationship with Siza is regulated in terms of a bulk water services 

agreement concluded between the two parties and Ilembe34.  

 

43. These facts shine a spotlight on Siza, causing it to stand out and apart from 

Umgeni Water’s municipal customers. 

 

44. In so far as the legislative framework is concerned, Umgeni is empowered 

under sections 33 and 34 of the Act to determine the structure of its tariffs, in 

that:- 

44.1. Section 33(1)(c) of the Act empowers Umgeni to determine the 

structure of tariffs; and 

44.2. Section 34(1) and (2) authorizes Umgeni, when setting water 

tariffs, to strike a balance between a number of considerations 

including (those relevant to this matter):  

44.2.1. striving to be financially viable (Section 34(1)(c)) by: 

                                                        
33  Volumes 7 and 8 from page 670 
34  Volume 1, pages 46 - 64 
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44.2.1.1. striving to recover capital, operational and 

maintenance costs of water supply (Section 

34(2)(b));  

44.2.1.2. recovering costs associated with repayment of 

capital from revenues (including subsidies) 

over time (Section 34(2)(d));  

44.2.1.3. making reasonable provision for future capital 

requirements and expansion (Section 34(2)(e)); 

44.2.2. acting in an equitable, transparent and fair manner 

(Section 34(1)(g). 

 

45. On its own, the Act is a “reasonable legislative measure” in the effort to 

achieve progressive realization of the right to sufficient water. But Umgeni 

in addition applies a Pricing Policy35 to inform its financial arrangements and 

structures. The Pricing Policy is regulated under the Minister’s prescribed 

norms and standards36.  

 

46. Read together, the Act, the policy and the norms and standards are the tools 

(comprising the means) utilised by Umgeni to formulate and project annual 

tariff increases. It is not, as the SCA reasoned, the Pricing Policy alone. 

                                                        
35  Volume 2: pages 189 -211 
36  Section 10 of the Act obliges Umgeni Water to adhere to the prescribed norms and standards 
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F. ANALYSIS OF THE SCA JUDGMENT 

 

47. According to the SCA, Umgeni’s decision to set higher tariffs for Siza is 

irrational.  This determination rests on seven (7) pillars.  We deal with each 

of these pillars, and, along the way, demonstrate the flaws. 

 

First Pillar 

 

48. The SCA held that the Pricing Policy does not provide for differentiation 

between customers in the fixing of tariffs37 or singling out of customers for 

separate treatment38, save only in relation to two (2) classes of schemes – 

namely, “economic” schemes and “social” schemes39.  

 

49. This conclusion evinces a serious misunderstanding of Umgeni’s Pricing 

Policy.  It is a product of the failure to have regard to relevant provisions of 

the policy40.  

 

50.  

                                                        
37  Volume 10: from page 996, para [32] of the SCA judgment. 
38  Para [34] of the SCA judgment. 
39  Paras [32] and [35] of the SCA judgment. 
40  Volume 2: pages 189 - 211 



Page 18 
 
 

 
 
 

50.1. The Pricing Policy provided clear definitions and guidelines on 

how to approach concepts used in it41.  

50.2. In express terms, the policy gave Umgeni ‘flexibility in the way 

it accounts for its schemes but at the same time allow(s) it to 

understand the nature and extent of cross-subsidies between 

economic and social schemes and the extent of subsidies for 

individual or group of schemes.  See also the definition of 

business segments and business units below’.42 

50.3. The Pricing Policy defined a ‘bulk water scheme’ as comprising 

“a set of interrelated infrastructure” which were to be 

identified by the Planning Services Department. These schemes 

could also be grouped together, in consultation with the 

Department of Finance ‘for accounting purposes’43. 

50.4. The policy explained in the same section that ‘a scheme or 

group of schemes’ represented a unit where it is ‘accounted for 

as a separate unit’. The Policy further allowed that a group of 

schemes may comprise more than one business unit if an 

individual scheme or sub-schemes within a group are accounted 

for separately.   

                                                        
41   Volume 2: pages192 to 193 of the Pricing Policy. 
42   Volume 2: Section 2: clause 7 of the definition section of the policy at page 193 
43   Volume 2: Page 192 
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50.5. In Clause 19, the Policy defined ‘business units’ as business 

segments which may sub-divided into smaller business units 

that are accounted for separately.   

 

51. With specific reference to ‘bulk water services’, the policy provided for an 

approach to be adopted in setting tariffs44 - that:- 

 

‘a water board may set a single tariff for its whole supply area 

or it may set a separate tariff for each bulk scheme (or group 

of schemes).Tariffs may be differentiated on the basis of the 

type and level of service provided, geographic area, and 

customer profile, and may be smoothed over time”.  

 

52. The policy also provided that: 

 

‘a water board is required to benchmark its cost per scheme 

or per management unit.  It may group smaller schemes 

geographically and benchmark them as a management unit 

against smaller sized management units or schemes…”45 

 

                                                        
44   Volume 2: Section 4: page 198, lines 14 – 16 
45   Volume 2: page 198, Section 4, lines 16 – 19 
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53. These provisions make it plain that Umgeni Water’s policy allowed it 

flexibility to differentiate and treat separately a customer depending on 

whether the scheme from which it received bulk water was accounted for. 

 

54. Indeed, the Annual Bulk Water Pricing Review underscored that ‘…the 

finance division in consultation with the planning [division] have identified 

the schemes for pricing to be the Umgeni Water subsystems as this would 

further enable the roll-up of schemes by  [a] customer therefore costing will 

be reflected more accurately”.46 

 

55. The Annual Bulk Water Pricing Review features in the record of decision. Its 

purpose was to place tariff proposals to be considered by the Board and 

ultimately, by the Minister once consultation processes had taken place.  

 

56.  

56.1. One of the subsystems identified in the Annual Review for 

pricing purposes was the North Coast Pipeline Subsystem 

(Avondale to Honolulu) from which Siza receives its bulk water 

supply from Umgeni Water. This achieved the purpose as set 

                                                        
46   Volume 6: Annual review, at page 570, Clause 2.2 
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out in Clause 40 of the Pricing Policy47 - to determine ‘the extent 

of cross-subsidy between schemes (or group of schemes)’.  

56.2. The Annual Review explained the extent of cross-subsidy per 

customer48. Umgeni Water drew attention49 to the fact that:  

 

‘Siza Water draws its sales volumes from the North Coast 

Pipeline only.  However based on a 8.3% tariff increase 

for 2016, the cross-subsidy to Siza Water (who is not a 

municipal customer to UW), will be R1.534/kl.  To reduce 

the cross-subsidy to Rnil, the required tariff to Siza Water 

will be R6.552/kl.”.   

56.3. Umgeni therefore proposed that the tariff increase for Siza 

Water should be 41.4% in 2016. 

56.4. Siza was, for purposes of the benchmark tariff, identified as the 

only customer sourcing bulk water supply through the North 

Coast Pipeline.  Siza was therefore accounted for separately by 

Umgeni for purposes of determining the extent of its cross-

subsidization by other customers of Umgeni.  This too was 

made clear in the Annual Review.50 

                                                        
47   Refer to para [32] of the SCA judgment at Volume 10 
48   Volume 6:Annual review : page 575 
49    Volume 6: Annual review: page 575, lines 40 – 45 
50   Volume 6: Item 2.6 at pages 574 to 575 
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57. These provisions of the Pricing Policy read with the Annual Bulk Water 

Pricing Review expose the error in the SCA’s interpretation of the policy.  

They make it clear that Umgeni is entitled to treat its customers on a 

differential basis only if it accounts for them separately with reference to the 

scheme from which they source bulk water services.   

 

58. It is accordingly wrong for the SCA to base its decision to confirm the setting 

aside of the 2015/2016 tariff set by Umgeni on a misinterpretation of the 

provisions of the Pricing Policy and its application in the Annual Bulk Water 

Pricing Review. 

 

59. This error raises an arguable point of law.  The SCA (like the High Court), 

by its decision or conclusion based as it is on the aforegoing 

misinterpretation, fetters Umgeni’s power to set tariffs as allowed by Section 

33(1) and 34 of the Act.   

 

60. The matter is for these reasons of great public importance, not only to Umgeni 

but also to other water boards.  

 

Second Pillar 
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61. The SCA held that the Pricing Policy does not provide for the ‘elimination of 

cross-subsidization’.51 

 

62. In order to appreciate the flaws in the SCA’s findings on ‘eliminating cross-

subsidization’, it is necessary to give a brief background on, and the specific 

meaning ascribed to, the term ‘cross-subsidization’ as used by Umgeni Water  

That background will show that the SCA’s findings:- 

62.1. plies on semantics;  

62.2. places form over substance; and  

62.3. avoids the key contention made by Umgeni to justify the higher 

tariff increase imposed on Siza. 

 

63.  

63.1. As alluded to, in 2015 KZN (like the rest of the country) was 

struck by a severe drought.  The effect of that drought 

necessitated Umgeni to invest in infrastructural projects in an 

effort to mitigate the effects of drought on water users in the 

province and to reduce water disruptions to bulk water 

consumers. This in turn increased funding requirements for 

Umgeni’s infrastructural projects.  There was therefore a 

                                                        
51   Para [35] of the SCA judgment. 
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necessity for it to raise loans running into billions of rands.  The 

forecast on overall commitment to capital expenditure and 

cashflow projections indicated that Umgeni:-  

63.1.1. required R6.9 billion to cover capex and cash flow 

projections in the five (5) years from 2015 to 202052; 

63.1.2. required R19.2 billion for the thirty year (30) capex total 

projections.53 

 

64. The costs forecast (for requirements of providing bulk water services to 

Umgeni Water’s customers) also indicated a rise in costs of bulk water 

supply, which were occasioned mainly by a rise in energy requirements due 

to NERSA’s announcements that the costs of energy from ESKOM would 

increase, the rise in chemical costs due to the increase in the price of 

chemicals, the rise in maintenance of Umgeni Water’s infrastructure and, as 

well as the rise in raw water costs (i.e. operational costs of bulk water 

supplies).54 

 

65. These funding requirements threatened the financial viability of Umgeni 

Water when, in terms of section 34 of the Act, it is obliged to strive for 

financial viability. 

                                                        
52    Volume 1: page 154, paragraph 61.1. 
53     Volume 1: page 154, paragraph 61.2. 
54    Volume 1: page 152, paragraph 58  
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66. Umgeni’s Pricing Policy, in line with the Section 34 obligations, provided 

that: 

 

“Umgeni Water would be financially sustainable by ensuring 

that its costs are fully recovered through tariffs and fees with 

defined fiscal support where services cannot be provided on a 

cost recovery basis”.  

 

67. The obligation of preparing five (5) year forecasts for Umgeni’s revenue 

requirements, on an annual basis, was something which the parties had agreed 

to in terms of the Bulk Water Services Agreement.55  The sole purpose was 

to annually assess the financial constraints of Umgeni Water in providing 

bulk water services to Siza Water (as well as other bulk water customers).   

 

68. With these funding/revenue requirements in sight, Umgeni Water had to 

make a decision on how it would ‘ensure that its costs are fully recovered’.56 

 

69. Section 457  of the Pricing Policy gave Umgeni Water a discretion to either: 

69.1. set a single tariff for its whole supply area;  

or 

                                                        
55   Volume 1: page 49, clauses 5.1 and 5.2 
56   As provided for in Clause 21. 
57   Volume 2: page 198. 
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69.2. set a separate tariff for each bulk scheme (or group of 

schemes)58. 

 

70.  

70.1. The Policy further provided that ‘a water board is required to 

benchmark its costs per scheme or per management unit” or 

even to “group small schemes geographically and bench mark 

them as a management unit against similar sized management 

units or schemes”.  

70.2. This clause, which was not taken into account by the SCA, 

negates its conclusion 59 that Clause 21 of the Pricing Policy 

“provides a model in terms of which, on an overall basis, from 

tariffs charged on all its suppliers of bulk water, Umgeni will 

recover its costs, which is a statutory requirement”.  

 

71. Umgeni (on the recommendation of the Executive Committee and on the 

advice of its Audit Committee)60 resolved to adopt a costing model which 

would enable it to accurately allocate costs to specific areas within its system 

                                                        
58    As mentioned, the Policy also provided that ‘tariffs may be differentiated on the basis of the type and level 

of the service provided, geographic areas, and customer profile, and may be smoothed over time’ 
59   At para [30] of the SCA judgment at Volume 10 
60   Volume 2: Answering affidavit, paragraph 64, page 155 
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and to facilitate a more accurate cost allocation for each customer drawing 

from these systems. 

 

72. Having regard to Umgeni’s entitlement to account for schemes separately, 

the Policy espouses a cost recovery regime.  It is this regime which entitled 

Umgeni to: 

72.1. propose benchmarking tariffs per scheme (or group of schemes) 

or per customer depending on how Umgeni treated a scheme or 

customer (like Siza) in its books of account; 

72.2. determine cost recovery tariffs per scheme; 

72.3. determine the extent of cross-subsidy between schemes for a 

tariff benchmarking proposals.61 

 

73. Where a scheme/customer did not ‘break even’ on Umgeni’s books of 

accounts when accounted for separately – ie. when each operational and 

forecast costs exceeded the revenue it generated - on Umgeni’s reckoning, 

the scheme/customer is ‘cross-subsidised’ by another profit-making scheme.   

 

74. It is in this loose sense that the term ‘cross-subsidization’ was used 

throughout Umgeni’s documents and affidavits and as quoted at paragraph 

26 of the SCA judgment. 

                                                        
61   Clause 40 of the Pricing Policy. 
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75. The SCA’s rigid adherence to the nomenclature of ‘cross-subsidization’ (as 

opposed to the sense in which Umgeni used it in practice – to require its 

schemes and the customers to ‘break even’ on costs versus revenue per 

scheme) - places form over substance.   

 

76. The substance of what the costing model espoused was simply a costs 

recovery regime per scheme for tariffing purposes. 

 

77. On this understanding then, it was not necessary or helpful for the SCA to 

journey through the dictionary meanings of the term “cross-subsidization”.62 

 

Third Pillar 

  

78. Thirdly, at para 31 of the SCA judgment, the SCA refers to Clause 34 of the 

Policy in support of its rejection of Umgeni’s contention that the policy 

empowered it to levy tariffs on a separated/differential basis.  The SCA holds 

instead that Clause 34 requires Umgeni to calculate  all revenues and costs of 

all activities to be determined ‘for the calculation of an average bulk water 

tariff’63 

 

                                                        
62   At paras [26] and [27] of the SCA judgment at Volume 10, pages 996 -1027 
63   Para [31] of the SCA Judgment. 
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79. With respect, the SCA’s finding on this score conflates two distinct 

calculation methodologies: 

79.1. the methodology for calculation of scheme costs and benchmark 

tariffs which are provided for in clauses 26 to 33, on the one 

hand; and 

79.2. the methodology for calculating revenue requirements in 

average bulk water tariffs as provided in clauses 34 to 38, on the 

other hand. 

 

80. Significantly, Siza Water made no attempt to challenge the methodologies of 

calculating scheme costs or revenue requirements in its founding affidavits. 

 

81.  

81.1. The calculation of bulk water revenue and costs (for those other 

than revenue and costs for “average bulk water tariff”) are dealt 

with in Clause 35 of the Pricing Policy which provided that ‘the 

bulk water revenues and costs will be modelled in a cash flow 

model’.  

81.2. In other words, the bulk water revenues and costs depended on 

‘the cashflow model’ which Umgeni Water decided to utilize 

for calculation of its revenue requirements. For this reason, 

Clause 38 of the Policy provides that ‘[t]he cash flow model, 
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when run in terms of the above methodology and within the set 

parameters, will yield an annual revenue requirement for the 

bulk water Section 29 business”.  

81.3. Thus understood, neither the provisions for scheme costs 

calculation nor the provisions for revenue requirement 

calculations referred to above provided support for the 

conclusion that Umgeni’s Pricing Policy as a whole espoused 

‘an average bulk water tariff’. 

 

82. With respect therefore, the SCA misconstrued Umgeni’s calculation 

methodology. 

 

Fourth Pillar 
 

83. Fourthly, the SCA held that “nothing else suggested that UW had a goal of 

eliminating ‘cross-subsidization’”64. 

 

84. This finding stems from the SCA’s misconception of the term ‘cross-

subsidization’ already dealt with above. 

 

85. And insofar as the SCA judgment65 compares municipal customers who 

“continue to be supplied with bulk water at a price less than it cost Umgeni 

                                                        
64  Paragraph [36] of the judgment 
65  At para [36] of the judgment 
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Water to supply it”, the SCA elides the key difference which was highlighted 

in the answering affidavit. There it was alleged that: 

 

“And because Siza receives bulk water supply through one 

source – the North Coast Pipeline – Umgeni Water was 

constrained to impose tariff increases as no other variables 

or permutations were available to ensure that Siza breaks 

even”. 

 

“Umgeni Water’s municipal customers are differently 

placed.  Unlike Siza, municipal/public sector customers 

operate various water schemes, which make it possible for 

Umgeni Water to explore other avenues through which it 

can enable municipal customers to break even”.66 

 

86. As explained before, Umgeni was within its rights and empowered by Section 

4 of the Pricing Policy to impose differentiated tariffs on the basis of “type 

and level of service provided, geographic area, and customer profile …”.67 

 

                                                        
66  Volume 2: page 156, paragraphs 69 and 71 
67   Volume 2: page 198. 
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87. By way of further support for its rationality finding against Umgeni, the SCA 

ventured on an arithmetic exercise68 and concluded that: 

 

“R10 million in additional revenue, for Umgeni Water … and 

removal of the subsidy applicable only to Siza would not make 

any material difference to Umgeni Water’s financial viability”. 

 

88.  

88.1. Quite apart from the fact that this line of attack on Umgeni 

Water’s tariff setting powers did not at all feature in Siza’s 

founding affidavits, such a pronouncement – emanating as it 

does from the SCA – is not only startling, it is, with respect, a 

dangerous statement.  This is all the more so because the SCA, 

in express terms69 went on to state that R10 million is of “no 

significant impact” and is a “drop in the ocean” in the hands of 

Umgeni Water. 

88.2. The sum of R10 million is no trifling figure and such a statement 

is not only unfortunate, it is plainly wrong.  It must be corrected 

by this Court.   

 

                                                        
68   At para [37] of the SCA judgment. 
69   At para [42] of the SCA judgment. 
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Fifth Pillar 

 

89. Fifthly, at paragraph 39 of the SCA judgment, it was found that the imposition 

of the high tariff on Siza Water as proposed by Umgeni Water and approved 

by the Minister cannot be seen as fair to all parties and particularly not to Siza 

and its customers.  This was so because ‘Siza does not have a freehand to 

increase its tariffs based on the tariff approved by the minister.  It charges in 

accordance with the tariff laid down by Ilembe’. 

 

90. This is an error. It conflicts with Siza’s acceptance70 that tariffs laid down by 

Ilembe “extends only to reticulation services”, and not to bulk water tariffs 

with which the matter is concerned. 

 

Sixth Pillar 

 

91. The SCA (as with the High Court), whilst holding that it is unnecessary to 

characterise the relationship between Siza and Ilembe71 concludes that the 

fact that Siza is a private entity is irrelevant72 because Siza performs exactly 

the same constitutional obligations and functions of Ilembe which are not 

different from those performed by other municipal customers. 

 
                                                        
70   In the replying affidavit at Volume 3, page 313 of the record 
71    Para [10] of the SCA judgment 
72   Para [46] of the SCA judgment 
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92. In part, the premise for this conclusion is the SCA’s flawed determination 

that Umgeni Water is not entitled to differentiate between its customers.  We 

have already explained why that finding is wrong.   

 

93. The other flawed premise for the conclusion is the determination that Siza 

distributes water to end users within the concession area “in terms of a tariff 

determined initially by Ilembe”.73 

 

94. In this regard, we emphasise what we submitted under the fifth pillar - that 

Siza accepted that the tariffs imposed on it by Ilembe extended only to 

reticulation services.  That tariff does not regulate the purchase of bulk water 

from Umgeni. 

 

95.  

95.1. Umgeni undertook an in depth explanation that in terms of the 

Concession Agreement concluded between Ilembe and Siza 

Water, Siza was given the freedom to charge customers directly 

for the supply of water services and ‘to apply all monies so 

collected as it deems fit’.74 

                                                        
73   Para [4] of the SCA judgment 
74   This contract is at Volumes 7 and 8 from page 670; see in specific clause 5.1.1.4 at page 699 
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95.2. The Concession Agreement further required Siza to pay an 

annual fee to Ilembe in return for its appointment as a 

concessionaire.  Such annual fee was to be calculated in 

accordance with a schedule which regulated payment of annual 

fees and escalations over a period of time.75 

95.3. The Concession Agreement further dealt extensively with the 

tariffs which Siza was entitled to charge its customers within the 

concession area in annexure “E1” attached to the Concession 

Agreement.76 

 

96.  

96.1. In the face of such a complex inter-relationship between the fees 

charged by Siza and the tariffs imposed on customers in terms 

of the web of tariffs/fee formulae disclosed in the schedules 

Umgeni referred to, the findings by the SCA that Siza was 

merely performing exactly the same function as Ilembe - thus 

implicitly requiring it to be treated the same as the  

municipalities - was, with respect, an over simplification. 

96.2. The Tripartite/Bulk Water Supply Agreement concluded 

between Umgeni Water, Siza and Ilembe provided in Clause 

                                                        
75    Volume 8: pages 808 – 809. 
76    The relevant tariff schedule appears at Volume 9: pages 885 – 888 
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10.177 that Siza shall pay Umgeni ‘the tariff determined by the 

board of Umgeni Water, in terms of the Act’. 

 

97. Given the above considerations, it was incumbent upon the SCA, before 

reaching the irrationality finding against Umgeni, to engage meaningfully 

with the terms of the Concession Agreement concluded between Ilembe and 

Siza, on the one hand, and the Tripartite Agreement between Siza, Ilembe 

and Umgeni on the other. 

 

98.  

98.1. In the founding affidavits, Siza made no attempt to ventilate the 

impact of high tariffs on its customers (all within the concession 

area) with reference to any tariffs it was obliged to pay (or fees 

it was obliged to pay) to Ilembe in terms of the Concession 

Agreement. 

98.2. However, between the time of the determination of the 

impugned tariff in 2015 - which is the subject matter of this 

matter - and now, Siza has passed on the increased tariff and 

levied it on its customers.  At the time that the matter was before 

the SCA, the sum collected stood at approximately R40 million 

                                                        
77   Volume 1: page 54 of the record. 
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and continued to increase in the trust account of Siza Water’s 

attorneys.  Siza Water did not explain what it proposed to do 

with these funds (which it has collected from members of the 

public) if the tariff increase were to set aside as by the SCA.  It 

is not hard to imagine that Siza would declare a profit and 

pocket the funds collected from members of the public. 

 

99.  

99.1. Against this backdrop the statements by this court in Allpay No. 

278 must be given their rightful place:- 

 

“When Cash Paymaster [like Siza in this case] 

concluded the contract for the rendering of public 

services, it too became accountable to the people of 

South Africa in relation to the public power it 

acquired and the public function it performs.  This 

does not mean that its entire commercial operation 

suddenly becomes open to public scrutiny.  But the 

commercial part dependent on, or derived from, the 

performance of public functions is subject to public 

                                                        
78   Allpay Consolidated Investments v CEO SA Social Security Agency 2014 (1) SA 179 (CC) at para [59]. 
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scrutiny, both in its operational and financial 

aspects.” 

 

99.2. In approaching the matter in the manner that it did, the SCA 

further went against its own decision in City of Cape Town v 

Khaya Projects (Pty) Ltd79 where that court highlighted the need 

to scrutinize the contracts existing between the parties in order 

to determine whether by executing a public function, the private 

entity assumes the mantle of a State entity. 

99.3. Thus, in not examining the contractual relationships between 

the parties, and by simply approaching the matter on the 

simplistic basis that Siza performs the statutory and 

constitutional obligations of Ilembe, the SCA erred. 

 

100.   

100.1. For the other part, the SCA based its conclusion on what it 

called “the elephant in the room”:  the difference between 

Umgeni Water’s treatment of Ilembe and its treatment of Siza 

Water.80 

                                                        
79  2016 (5) SA 579 (SCA) at para [20] – [32] 
80   Volume 10: para [47] of the SCA judgment 
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100.2. In this regard, the SCA holds that Umgen studiously avoided 

confronting this issue. 

With respect, the SCA judgment does not account for the 

justification for the differentiation of Sizawhich Umgeni 

extensively provided in its answering affidavit (Section E2: para 

76 – 80 of the answering affidavit81). 

100.3. From that traversal, the justification for the differential 

treatment of Siza was based on the fact that Siza enjoys 

increased water supplies during the peak seasons and does not 

experience the same amount of water outages which water 

consumers outside of the concession area experience. 

 

101. The statement by the SCA82 that this issue was not pertinently addressed is 

incorrect. 

 

Seventh Pillar 

 

102. At para 49, 52 and 53, the SCA criticizes Umgeni of providing an ‘ex post 

facto rationalization of [the] decision’, and holds that the record does not bear 

material and reasons demonstrating that Umgeni sought to factor in for its 

                                                        
81   Volume 2: pages 158 – 161 
82   Volume 10: para [48] of the SCA judgment 
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tariff-setting decision - the fact that other municipal customers had schemes 

within them which Umgeni could take over to achieve the ‘break-even’ point 

as expressed in UW’s books of account. The SCA questioned why these 

reasons did not appear in the Annual Bulk Water Pricing Review. 

 

103.  

103.1. However, the criticism must be viewed against the backdrop 

that Siza, in its founding affidavit,83 challenged Umgeni (and 

the Minister) to put up the record of decisions which formed the 

basis of the higher tariff against Siza.  Siza’s challenge was 

posed in these terms: 

 

“A copy of the detailed submission placed before 

parliament and the minister in terms of section 42 of 

the MFMA is in [Siza Water’s] possession.  It is a 

bulky document of nearly 200 pages and putting up a 

complete copy would unduly burden the record;  more 

especially as I am advised that it will be the principal 

document to be submitted by Umgeni and/or the 

Minister as part of the record required to be lodged 

                                                        
83  Volume 1, para 33 at page 22 



Page 41 
 
 

 
 
 

with the Registrar.  [Siza Water] will submit a 

supplementary affidavit in terms of Rule 53 when this 

document is before the court in which more detailed 

contentions will be made regarding the logic of 

Umgeni’s approach and the process which it has 

apparently followed in proposing and/or determining 

the aforesaid increase.” 

 

103.2. In response to this pointed challenge, Umgeni delivered an 

extensive Rule 53 record and disclosed, amongst other things, 

the methodology used by Umgeni (in the exercise of its tariff 

setting powers) to arrive at different tariffs for Siza and 

municipal customers. 

103.3. The Rule 53 review record contained notes from consultations 

held with Siza as well as consultations separately held with 

municipal customers. 

103.4. And in response to the point of challenge, Umgeni, in its 

answering affidavit,84 recorded at paragraph 110: 

 

  “Ad paragraph  para 33 – 35 

 

                                                        
84   Volume 2: para 110 at page 170 
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 110.1 The submission was filed as part of the record 

submitted by UW. 

 

 110.2 Prior to the submissions to Treasury and the 

Minister, correspondence was exchange 

between [Siza] and Umgeni Water, and these 

too were included in the final submission.” 

 

103.5. Umgeni’s answering affidavit further stated that:85 

 

 “I deny that UW did not apply its mind to its decision.  

The record, comprising inter alia all the 

documentation submitted in support of the increase 

including the rationale for the increase and its bases, 

unequivocally demonstrates the analysis and 

interrogation of all data when adopting the proposal 

to increase the tariff and the amount thereof.” 

 

103.6. Siza’s replying affidavit did not dispute this.  In fact, Siza did 

not traverse these allegations at all.86  Siza’s replying affidavit 

dealt directly with the justification – namely, that Umgeni 

                                                        
85   Volume 2: page 170,  para 111 
86   Volume 2: page 314 
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would operate schemes operated by other municipal customers 

to achieve a ‘break even’ point and said:87 

 

 “100. It is not disputed that some of the municipal 

customers operate loss-making schemes or that these 

customers may operate and run a mix of profitable and 

non-profitable water and waste water treatment plants. 

 

101. The suggestion that Umgeni has ‘proposed and 

concluded agreements’ to ‘take over the operation 

and management of a bulk scheme --- on a 

management fee bases of a cost plus margin” is 

startling.  It creates an empire building 

opportunity for Umgeni Water and suggests that 

Umgeni Water will be indulging in (and profiting 

from) activities that are not authorized by Section 

30 of the Water Services Act.  It will also subject 

the customers in those areas to tariffs determined 

directly by Umgeni Water and not by the water 

services authority having jurisdiction.” 

 

                                                        
87    Volume 2: page 308, paras 100 and 101 
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Thus, the SCA was wrong in approaching the matter on the 

basis that the record did not reveal the justifications provided by 

Umgeni Water.  Such a record was in existence and was not 

challenged by Siza. 

103.7. The Rule 53 record would not have been part of the SCA record 

because the rules of the SCA place an obligation on the parties 

not to include irrelevant material (especially that material which 

was never made an issue by the party, in this case, Siza Water, 

as part of this case in the High Court).   

 

104. It is accordingly unfair for the SCA to criticize Umgeni and base its decision 

to confirm the setting aside of the tariff on the basis of the record which was 

not placed before it for the reasons already indicated, but which record was 

in existence. 

 

G. SUBMISSIONS ON THE MERITS OF THE APPEAL AND 

WHY LEAVE TO APPEAL SHOULD BE GRANTED 

 

105. The contemplated appeal stands on the same footing as the appeal considered 

by this court in NERSA and Another v PG Group (Pty) Ltd and Others.88  

                                                        
88  [2019] ZACC at paragraph 27 
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There exist arguable points of law and it is in the interests of justice for leave 

to be granted. 

 

106.  

106.1. The review of Umgeni’s tariff, which the SCA upheld, fetters 

Umgeni’s discretion to select (among the range of choices at its 

disposal) setting tariffs on a differential basis as a method of 

ensuring that it recovers costs of bulk water supply in order to 

achieve the statutory objective of ensuring that Umgeni remains 

financially viable. 

106.2. Umgeni Water’s proposed tariff followed an exercise of 

discretion and a consideration of multi-faceted factors. In so 

doing, Umgeni Water took a decision to “accurately allocate 

costs to specific areas within each system and to facilitate a 

more accurate cost allocation for each customer” in order to 

ensure that Siza Water, amongst other customers, “breaks 

even”. 

 

107.  

107.1. The focus of the rationality review challenge mounted by Siza  

was directed at the means employed by Umgeni in arriving at 

the impugned decision. 
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107.2. The SCA invoked PAJA (as opposed to legality) in setting aside 

Umgeni’s tariffs. 

107.3. Whether PAJA could be properly employed to review Umgeni 

Water’s decision is a matter which was left open in PG Group.89 

107.4. And whether PAJA could be properly invoked or whether 

Umgeni Water’s decision could be scrutinised through the 

prism of legality review raises arguable points of law.90 

107.5. The raison d’etre for keeping the legality review standard to the 

minimum threshold is because a decision that requires an 

equilibrium to be struck between a range of competing interests 

or considerations and which is to be taken by a person or 

institution with specific expertise in that area must be shown 

respect by the courts.  91 

107.6. Regrettably then, the SCA’s judgment did not provide certainty 

on the legal parameters within which to approach the subject of 

the review. 

 

                                                        
89  NERSA v PG Group (supra) at paras [31] and [37] 
90  Albutt v Centre for the Study of Violence and Reconciliation, and Others 2010 (3) SA 293 (CC) at [12] 
91  Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Tourism and Others 2004 (4) SA 490 

(CC) at [48] 
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108.  

108.1. The review raises matters of great public importance. 

 

108.2. Umgeni Water is the second largest water board in the country. 

 

108.3. The effect of the SCA decision – to disallow the exercise of 

Umgeni Water’s discretion to determine the best means to 

ensure that it is financially viable – has far-reaching 

consequences, not only to Umgeni Water but also to water users 

in the country and in Kwa-Zulu-Natal in particular. 

108.4. The SCA’s pronouncement that Umgeni’s recovery of R10 

million per annum from Siza to cover costs of providing bulk 

water is insignificant has far-reaching consequences to the 

members of the public for whose benefit such recovery will be 

utilised.  This must be juxtaposed against the reality that Siza 

will have received more than R40 million in profits out of the 

funds that it has collected from the members of the public in the 

four years since it embarked on the review. 

 

109. The SCA’s approach – in not examining the contractual arrangements 

between Ilembe and Siza, contained in the Concession Agreement – 

represents a departure from the approach endorsed by the SCA in City of 
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Cape Town v Khaya Projects (Pty) Ltd92.  In any event, the SCA’s approach 

is at odds with the approach endorsed by this court in Allpay No. 2.93 

 

110. As demonstrated, the pillars on which the SCA judgment is built are flawed.  

In the result, Umgeni enjoys good prospects of success on appeal. 

 

111. It is not in the interests of justice for Umgeni to be saddled with the impugned 

judgment of the SCA which was decided on matters and issues which were 

not ventilated by the parties in the affidavits before the High Court.  And 

more so, to be saddled with a judgment which represents a misconstruction 

of the Pricing Policy. 

 

112. The SCA judgment (as did the High Court’s) reviewed and set aside tariffs 

set by Umgeni for the 2015/2016 financial year.  It did so pursuant to the 

provisions of PAJA, which in turn directly impact on the right to just 

administrative action in terms of Section 33 of the Constitution.  

 

113. These considerations make it obvious that the issues raised in the 

contemplated appeal are quintessential constitutional matters.  The 

                                                        
92  2016 (5) SA 579 (SCA) at [20] –[32] 
93  Allpay Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer, South African 

Social Security Agency and Others 2014 (4) SA 179 (CC) 
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contemplated appeal stands on the same footing as the appeal considered by 

this Court in NERSA and Another v PG Group (Pty) Ltd and Others.94 

 

114. The setting aside of the tariff increase for Siza has far-reaching consequences 

for all water users represented by Umgeni’s municipal customers, including 

Ilembe. As we have set forth, the process of computing the tariff increases 

engages a complex system of checks and balances by Umgeni, the Minister 

and the municipalities. Umgeni  passed all these tests.  

 

115. Umgeni has not shied away from its differential treatment of Siza. Where 

there is a distinction in the criteria it applied to Siza as opposed to the 

municipal customers, this was without pejoratives. The differentiation is a 

reasonable and rational measure by Umgeni Water to achieve progressive 

realisation of the right of KZN citizens to have access to sufficient water as 

envisioned in section 27(1)(b) of the Constitution. The differential approach 

is in any event legislatively ordained, as explained.  

 

116. Upholding the appeal would ultimately be in the interests of justice. 

 

                                                        
94  At paragraph [27] 
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117. We accordingly submit that this court should hear and determine the appeal, 

and that the appeal should be upheld with costs, including the costs of two 

counsel. 

 

T.G MADONSELA SC 

S. MAHABEER SC 

N.S.V.  MFEKA 
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Durban 
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