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2' Firestone south Africa (pty) Ltd v Genticuro AG rg77 (4) sA 29g (A): 1rg77 | 4 AII
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cases such as Minister ol .lustic,a t, Ntuli ll9g7l LACC TllggTl LACC 7; . 1997 (3) sA

772 (CC); 1997 (6) BCLR 677 (CC) (Melii) at para 22; and Ex Purte Mini,s,ter o/ Social
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concurringiudgment) fbund at para 222that "what is in essence a lactual issue" may not

"morph into a constitutional issue through the simple facility of clothing it in
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INTRODUCTION AND SYNOPSIS OF OPPOSITION

Befbre the High Court, the First Respondent ("Sr:a") applied to review and set aside

the decision of the Minister dated 20 May 2015 in respect of the 201512016 tariff for

bulk water supply. That decision irrationally and arbitrarily singled out Siza amongst

all tl-re water servicc providcrs under thc Applicant's ("I1inis,ter'.i") authority by

irnposing an increase of 37,9"h on the cost to Siza of bulk supplies of water delivered

to Siza by the Second Respondenr ("(lntgeni lfater") fbr the year 201512016. All of

the other customers of Umgeni Water were levied an increase of 7.9%o for the same

period.

25

31

36

38

l.
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2. The High Court upheld Siza's review.r Mnguni J lbund that there was no rational

basis fbr the discrimir-ration. In circumstances where Siza perforrls an in-line function

in the deliverv of burlk water from Umgeni Water to Ilembe and the water consumers

ol-the concession area"l it was "o2tportuni^r|ic" on the part of the Minster and Umgeni

Water to consider Siza's identity as a commercial entity warranting the imposition of

a diff-erent (and higher) tariff fiom the municipal entities perfbrming the same service.l

3. Both the Minister and Umgeni Water appealed to the Supreme Court of Appeal

(".5C7")' The SCA disn-rissed the appeals.a Befbre the SCA. Urngeni Water and the

Minister conceded that in performing the functions of a u,ater service provider under

the Concession Agreement between Siza. Ilembe Municipality and Umgeni Water.

Siza took upon itself all of the rights and obligations of llenrbe.s The function

performed by Siza pursuant to the Concession and Tripartite Agreements is the

function of delivering basic services to residents and businesses within the concession

area. It is. accordingly. an "orgon o/ stule" as defined in section 239 of the

Constitution.r'

4' The SCA found that. in these circumstances. singling Siza out fbr a five-fold ipcrease

in tariff was irrational and contrary to the law. The SCA held that "I/o pntvisisn in

the empov'ering legi.slcrtion iu.slifie^s' this type o/ tliscriminution hety,een munic,ipul und

I Record. vol. 5. p.442.
: High Court Juclgrrent, para ,13. Record p. 434.r High Couft Ju<Jgrnent. para 44. Record p. 434.I Record. vol. 10. p. 1025/1026.
r SCA Judgntent. para.l7. Record vol 10. Record p 1020/10216 See AAA Investments (Proprielury) Limiled v Micro Firturtce Regulaktry Council arttl Another2007 (l)SA 343 (CC) at paras 40-41.
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non-ntunicipul v'uler servic'es pnnider,s, more purticulurly v,hen they are both

per/orming o mtrnit'i1tttl./itnclion. Pencrli,ting Sizu./br its ubility to generate a prctfit

through it.s effic,ienty tt,ould be irrutionctl...T

5' The Minister and Umgeni Water both applied fbr leave to appeal to this Court against

the SCA's.iudgment and order. The Minister's application was set down for hearilg;

Umgeni Water's application for leave to appeal was dismissed with costs on the basis

that it had no prospects of success. Notwithstanding that this Cor-rft has finally

pronounced on its application.s Umgeni Water has once again sought to "enter the

fray" and inlplored this Court to reconsider its dismissal of its application. This

conduct is regrettable.

6' h Van der LValt v Metcosh.e this Court (per Goldstone J) dealt with a situation where

the SCA had made contrary orders in cases which were materially identical - one

granting and one refusing leave to appeal. The Applicant (who had been refused

leave) approached this Court alleging that these orders constituted a violation of his

rights under the Constitution.r0 This Court held that. w.hile it may be that the different

outcomes in the matters was"unfbrlunute".ll it cor-rld not bc said that the result was

unf-air. because the grantir-rg of leave to appeal rested on the discretion of the judges

" S^CA Judgmcnt. para -18. Record vol 10. Record p I017.o Firestone South A.fricu (pty) Lttt t, Genticuro AG lg77 (1) SA 298 (A): llg77l 4 Alt SA 600 (A)(Firestone) at 306F-G. This authority has been quoted with approval in cases rrth u,'Mini.ster rl Ju.stice,NrutilteeT)ZA,CCTlteeTlZACCT:: te97 (3)fl 772(CCi.'lqqTfor sclnozz(CC)(Nrzrli) arpara22;andE-rPurteMinislerofSoc,iulDet,elrlpmeitci..zrloorsracln
60{ (cc)ar para -io. 

---

e van der waftv Metcosh rruding Limired (ccr37i0r) t20021 
'ACC 

4:2002(4) sA 3r1:2002(5) BCLR454 (t t April 2002).
t0 Votr tler ll/all v Metcash at para l.tt Von der Walt v Metcasl at para I I.
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concerned. and that "reusonuble mind.s muy u,ell cli//er on lhe correcl oulc.gme gf

similur or even irlentic'ul L'u.\es' .12 In what fbllows. we accordingly address only the

Mir-rister's application Ibr leave to appeal (in whicli Umgeni Water is in any event

cited as a respondent). which is the only application betbre this cour-t.

There is one further critical fact that is relevant to this Courl's determination of the

application. On 3 June 2020 Siza and t-lmgeni concluded a settlement agreemen I" (,-the

selllemenl") i.l'hich finally settled the dispute betw,een them" including the payment of

funds that had been held in Trust pending the outcome of the litigation and the

payment of the costs associated with the Court proceedings. As set out in the section

which fbllows. that settlement renders the application befbre this Court moot.

Having set out the background to this application. we turn now to Siza's opposition

to the application. We deal first with the question of mootness: thereafter we deal

with the fact that it is not in the interests ofjustice to grant leave to appeal (or uphold

the appeal). and the opposition on the merits. Finally. we deal with the question of

reliefand costs.

8.

t2 Van der lltall y Metca.r/r at para l9
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THE APPLICATION IS MOOT

Mootness - the legol principles

9' A case is rnoot and therefbre not.iusticiable. if it no longer presents an existilg or live

controversy which should exist if the Courl is to avoid giving advisory opinions on

abstract propositions o1'law. ll

10' This Court has recently restated the legal principles relevant to an assessment of

mootness in Normondien.ta In that application. the applicant applied to set aside a

mineral exploration right on.iudicial review. However" by the time the application

reached the Constitutional Court events had overtaken the litigation. and the

application for an exploration right had been withdrawn.

I 1' The applicant (Normandien) nevertheless argued that. even if the application was

moot. this Court had a duty to adiudicate the matter in order to correct the judgment

of the Supreme Court of Appeal; to right the costs order against it; and to ensure that

the relevant role-players conduct themselves appropriately in firture matters and to

clarify the general public's rights.r5 The respondent (Rhino) - the party which had

withdrawn the exploration right application - argued that the issues raised by

Normandien had becorne wholly academic and that it was not in the interests of.justice

tt-JT Puhlishing (Pt-v) Ltd ond Another v Mjnister tf st('et1- and securit-y artd othersllgg6l LACC23: 1996 (12) BCLR 1599 (CC): I997 (3) SA 514 (CC) at para'fi.
11 Norruandien Farms (Pry).Linited v iouth Afr!9un Agen'cyJbr prontotion tf'petroleum E-rportatio, atttlE'tploitation (soC) Limitetl untl others (ccrl95/19) ii02dl"IACC 5;2020 (6) BCLR 748 (cc); 2o2o (4)SA 409 (CC) (24 March 2020).
t5 Normandien at para 4l .
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fbr this Court to determine issues with no practical effect. It argued further thar'.any

issue on cosl.t cunnol c,louk a mool maller us u lit,e one".t(,

12. This Court held that it was clear fiom the lacts that the matter was moot.lT 'fhe

doctrine of mootness. the Court continued: "i.y busecl on the notion thut .iudiciol

resourL'e.\ ought to be ulili.setl ef/iciently untl .s'houltl nol be tleclic.utecl to crth,i5ot)t

opinion'; or ubslrucl propo.;ilion.s of luu,, und lhul cot,rrls shoultl uvoitl clecicling

mallers that ure "ub.slruc,t, ac,udemic' or hypothelic,ul".ts

13. In considering whether it was nevertheless in the interests of justice to hear the

application. the Courl held that. relevant factors to be considered by a courl include:

whether there are two conflicting judgments by different courts; whether any order

which it may make will have some practical effbct either on the parties or on

others: the nature and extent of the practical effect that any possible order might have,

the importance of the issue; the complexity of the issue: and the firllness or otherwise

of the arguments advanced.le It held that none of these f-actors tipped the interests of

justice towards the court determining the application, and dismissed the matter on the

ground of mootness witl"r a punitive costs order against Normandien.

14' A consideration o1-these fbctors in the present case sirnilarly rnilitate s uguinst hearing

the matter. and it would not be in the interests ofjustice fbr this Court to embark on a

t6 Normuntlien aI para 13.
t7 Norntanrlierr at para 46.
tB Normantlien aI para 47.
te Normundier at para 51.
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full hearing of the merits of this application. which is moot ancl of academic interest

only.

Focts demonstroting mootness

l5' The settlement between [Jmgeni water and Siza nleans that there is no longer any Iive

controversy between the parlies: the dispute has been finally settled. The matter is

classically moot.

16' Moreover' it is not in the interests of.iustice fbr this Court to hear the application fbr

the fbllowing reasons

I 6' 1 ' There are no conflicting.iudgments by dif fbre,t courts - on the contrary both

the High Courl and the SCA found in Siza's fbvour in well-reasoned

16.2.

judgrrrents which appry the estabrished law to the fbcts:

Any order which this court makes wourd have no practicar effect either o.r

the parties or on others:

16'3' The issues raise<l are not of signilicant importance. 'fhey related to a one-

off increase and. since the High Court judgment. the Minister has imposed

the same increases in respect of Siza and the municipalities. The law is clear

and the facts are undisputed.

17' None of these factors tip the interests ofjustice towarcls the court determining the

applicatior-r.
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18' Umgeni water's latest afJldavit (filed on24 September 2020)seeks fbr the flrst time

an order lrom this court setting aside the settlement agreement.20 .fhis 
is

inappropriate in at least three respects:

18'1' First' because this court is loath to sit as a court of flrst and last instance;2r

18'2' Secondly, because lJ,geni water oflbrs no reason as ro,,hy it says the

settlement agreement should be set aside (other than the fact that it is now

suffbring fiom settlers. remorse); and

l8'3' Thirdly' because Umgeni water entered into the settlement agreement in full

knowledge of the fact that the Minister had launched an application befbre

this Court' which application had not been dismissed. To the extent that

Umgeni now says that it did not know of the Minister's application (which is

denied fbrthe reasons set out in Siza's afllclavit of 6 october2o2o).it ought

to have known.

19' For all of these reasons' we submit that the matter is moot an<J that it is not in the

interests of.iustice fbr this Cor-ut to pronounce on the issues raised herein, which are

academic and in any event apply only to the specific lacts in this application - a

subrnission which we expand upon in the fbllowing section. 'fl-re Minisler accepted.

in the SCA' that the Umgeni water decision lbr the comparatively enormous hike of
the water tariff from 2o15116 confined to bulk supplies fbr Sembcorp Siza water
("'lLa")' is a clear link in her approval and indeed the targetted link (the approval

r0 See Urngeni Water's Notice of Motion. para 3.)t Mkontwurru v Nelson Mandela U"i,iiii,i Municipatit_y anrl Attother2OO5 ( I) SA 530 (CC) ar para I I
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letter itself raises questions. the weak link in the chain of decision is the iJmgeni water
decision).

FACT-BOUND

20' The effect of both the High Court and Sr-rpreme Court of'Appea|s.f udgment was that
Siza's review application against the imposition of ataritfincrease of 37,go/nfor the
201412015 financial year was upheld. and the tariff set aside.

21' while the application squarely concerned a review of the exercise of public power.
the application did not raise novel or untested legal issues: rather. both the High court
a,d Supreme court ofAppeal.iudgments constitute the application of established Iegal
principles to a pafticular set of facts.

22' Although decided within the context of section 27 of the constitution. this case is not
about access to water' There is no question that Siza's customers would receive water:
the only issue at stake was whether the decision by Umgeni water and the Minister to
single out Siza fbr an increase almost./irre rimes thatof any other customer of Umgeni
water was lawflul' Both the lJigh cou.t and the Supreme court of Appear found that
it was not.

23' The rnatter distils clown simply to whether the Minister.s decision can be.justified on
the /uct's before the decision nraker. Both the High courl and Supreme court of
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Appeal have considered the merits in that regard. and produced .judgments that are

well-reasoned and unassailable. on the application of the established principles.

24' Nor do the Applicants assert tl-rat the wrong test was applied. l'here are thus

reasonable prospects of this Court coming to a different decision.

The beloted attempt fo ,,constitutionolise,, the issues

25' The Minister attenlpts before this court to reliame its case as one raising primary

constitutional issues' when no such issues were raise<i belbre the High court. or the

Supreme court of Appeal' This is confirmed by the fact that no Rule l64 Notice was

filed by Un-rgeni water or the Minister befbre the High Court or Supreme court of
Appeal' And the Minister Iias not demonstrated any exceptional circumstances that

would permit it to raise these constitutional issues fbr the flrst time on appeal before

this Court.22 and none exist.

26' The issues at stake in this application. from the outset. and again before this Court.

concern the application of e.stctbli.shed Iegal principles. which have already been

deterrnined by this Court and the Supreme cor-rft of Appeal. in rcspecl of a Tturricurur
set of fbcts' The Minister and Umgeni water disagree with the.judgments of-Mnguni

J and the Supreme court of Appeal. but that does not turn the matter into a

constitutional one'13 l-his court emphasised in Monkayi that it has consistentlv

:.'. Lune untl Fe1. NNO l Dttbelsreitt attd Otlter.s 200 I 121 SA I lg7 (C.C.) paras 5 to 6.-'In Mhuilra v Ltniversi4' of Zulutand.zotiizl,ecr-R r:: rc:cr-r)rdrungu J (in a concurring.judgrrent)
l;::1,,i;f,^;,?;ii'l;li;l;:,,,:' :,"*;j;l:i;,i,;;;: ;;; ';i t:,,)l,j,tnt, i,tu u ,u,,,i,,ii,.or i,,,n ,hrough
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"refilsed to entertuin uppeals thcrt .seek to c.hullenge

upplic'ulion of the luv, by the lou,er c.ourt,y...24

This Court dealt in S y Moroisz5 with an attempt by

dissatisfaction witri the factuar findings of the triar court in

a constitutional matter. The Court.s response is firm:

on ly fuc't uul ./inding.t or inc.orrect

a litigant to dress up its

legal garb in order to raise

"trL'a huvc rehcur'ccr tha "rc,qur t.urc.s" rhttr the upltrictrnt ,su"t,.s huye
ltcen brcut.hctl b)'the triul (ottt.l.-l'ltc_l,,saern to t.clula to tha c.uttliott
tr l,iul t',ttt'r ,s'h,trltl ,h.s't:t.t.e trhen ir muka.s.fuc.rttul /irulirtg,s,.
II9t119t'c1, q1.s:iqlc_/i.y1tn tha lt.qr121tiy1g.; t1/ ..lagatl 

t.tqf c.s,., 1t.qa 12ittt fi har:
c;t4142{qin! !.\i 11e mrt'c thun /11ur thq Ju111yul 9lc1ar.n1inq1ri11qq,s, .J trtc

tU(af!11!'k 4 hSl r,(tr(t Lr ntt 111q11.g 1lteqn thqlt tlTa ttigf (,oq11.1 y1,41.s

)r'!e4E qn tf1e./tteL.y. I;l9y t,rtryplqi4r is ;intp{1, !fitql !11e t1.i11l t.911;t.l

ru|dtcetqt{ tUcl/ in tJla n!(!tlnat in tl,hic;lt ir aytll4tylqt{ 11rt1l 1;ttqQg,

ltrl'tlLetl 4qc1.41i1t4qti1tns. on thi.s r.cu.s.oning it tt,u,: nti,s,tuku.t in
ralac'tin,q hcr cridanc'a rhur .srtc hud ut.t.uttgctr.fitt.hat.htr.s.bctntr r. be
killecl hac'utt^se ,:hc tru.s u r"tuilar.atr x,ont(tn. IIar. tri.s..suri,sfucri,n i.s

.vct'tt ftrcrtrul./intling thur.srult.s ur rhe heut.r ,f hcr.tlcfenc.a. lJur c',t
,s0. in it,scl/. tha tli.s'.suti.s'fcrt'rion trirh tlte /incling cloc.s.n6r L.on.\,rirrra
tt c'on.s' I i I ttI i o nu I i.:,.s, tta ".t(,

28. The same is true in relation to this matter.

)a Mankuyi t,AngloGoltl,lslynti_Ltd 201 1 t:).S1 237 (CC) at para l2; with reference to S t, Boesak 2001( I ) sA 912 (cc) at para 1.5; pttoebus epoti, );,o,u,r,gs: frriri) ,,r sqq unrt security2gg3 (2) sA 3,1!:?# i33,'";';!:^"*:; 
watt't' Metcasir i):"'ii"s Ltd 2oo2(4) sA i ii rccr. See arso s v"rieus 2003 (6)

" S y Muruis l0t I (t)SA 501(C(.).
-" At para 15. rrry ernphasis.



Page I 3

29' At their essence" both the Minister and Umgeni water seek to challenge the decisions

of Mnguni J and the Supreme court of Appeal by claiming that they reached the wrong

conclusions on trre facts. But in Fraser.this court reiterated:27

"ll'hilc thc c'ont'c1trion of u c.on'rittrriontrl ntu/t..i,s.btLtrd, rhc tct.,t
i'r of t'ottr":c ttor c'ontltrerert, opan. 'r'hc./itt,r 

rhur .v t67r3r(hl ol the
('on.stirttriort limit.t rhi.s ('otu.r'^r ltrr.i.sdic.riort /rt t.ttrt.t,rittttionul nl(tilct..\
pt'a'\'ppo.\cs'thur tt mauningfirr /inc ilrt,\'r ba crr.t^t,tt r-tettt.acn
c''n'srirttri.nur untr nrn-t',rt,stirtrtiorur ntrilar.\, ttrur it i.r rhc
t'c,s:ytort.;ibililr ol thi.r ('otl.t to tlo.s.o. ..

A contention thut u rower court reoched un inc,rrect decisiott is
ttol, ruithort ntore, a consritttri,nur ntarter. rrr,t.crt,at.. rrti,s. (,.,rr
vill not u.\s'ttutc jtrri.stlit tiotl oyct. (t non-L.otl.\,rirtrrionul ntuilet. ,rtlv.
hcc'tttr've un uppricut iort ./itt' ratn,e ro upltcur i.r c,u.rted irt
t'.rt's'rirtrri,nul rcrn.\'. I/ i^r' irt.trnbcnt ,pon (tn uppric.unr r,
dantons'rrurc rha .^i.s'rent'e of u honu lit{a c,,,,sri/uri,nur t1ua"s,ti,n.,':,\

30' In the premises. this matter does not raise a constitutional issue which is worthy of
this court's consideration. Since Froser. this Cour-t's appeal jurisdiction has been

extended' but it still remains a preserve with a high threshold. wl-rich is nor met in this

case' on this ground alone. the application fbr leave to appeal falls to be refused.

11 Fraser t' Absa Bank
r8 Emphasis added.

Ltd 2007 (j) SA 484 (CC) at paras 36_z10
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In the section whicrr fbilows (and to the extent that trre preliminary

mootness is not upheld and that reave to appear is granted) we dear

opposition to the Minister.s application on the merits.

The parties ancl their relationship

32' Urngeni water is a water board. established in terms of the water Services

1997 ("water servic'es Ac.f).2't Its primary duty is ..: ..r, provide y:urer

olher u,uler ,servic,e.; inslilulion,s tt,ilhin il.; .yeryic,e ureu...3,)

question of

with Siza's

Act 108

,service.t

of

l0

33' Umgeni water has a number of customers. allof whom are municipalities but for Siza.

which is a private e,tity appointed by Ilembe to perform the lunctions of a water

service provider in its stead.rl These cllstomers purchase bulk water from Umgeni

water and supply it to end-users"l2 They acld on a percentage. in Siza.s case. such

margin is limited by llembe.

34' Subject to the approval of the Minister. lJ,rgeni water sets and detennines tariffs for
the supply of water within KwaZulu-Natal.i. including the tariff at which Umgeni

water sells bLrlk water to its customers. This power is conferred by section 42 of the

r" Founding Allldavit. o1r: f. Rccord p. 7 and para .s l. Record p. 27.'n Waler Sen ices ect. s :qii Urngeni water's Answering Atlldavit. para 43. Record p. r4g. r-here are some other customers but theirg.onsurrrp.rion is.,-,,egligible and nor ,"l"ua,,r ro rhe issue.toundllg AIfidavir. par.a 5 l. Record p. 2g." Founding Affidavit. para42. n..ora f. ii.
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Local Government: Municipal Finance Management Act 56 of 2003 (., MFMA...\ia read

with section 31(2) (b) of the Warer Services Act.is

35. The constitutional obligation on Ilembe to provide sulJicient woter

The right of access to sufficient water is accorded to everyone in s 27(1)(b) of the

constitution' which states that "everyone hu.v the right to huye u(,(.es.t ro .su//ic,ient

vtuler"' Section 27(2) requires the State to take reasonable legislative and other

measures' within its available resources. to achieve the progressive realisation of the

right.

36' In 1999" Ilembe's predecessor (Dolphin Coast Transitional Local Municipality),

fbllowing a public tender process. appointed Siza to give efl-ect to its constitutional

and statutory obligation to provide water services within the concession area.ir, The

rights and obligations of the parties pursuant to that appointment are set out in the

Concession Contract.sT

37 ' The Tripartite Bulk water Supply Agreement entered into between Siza. LJmgeni

water and Ilenlbe in 2000.'18 recognises and records that pursuant to tl-re Concession

Contract Siza was appoillted as a water service provider under section l9 of the Water

ra The relevant extract of the MFMA is quoted in the papers at Record, p. g9.'t5 The relevant extract of the water s..r1"", e.t is quoted in the papers at Record. p. g0. These issues andthe dispute are concisely also sutnmarised in the Siza cornpraint auluiirre increase, Record. p.77 -p.79.

^J["Hi1ff::lf;ir 
rhe water services authoritv, i, to .nrri.'* ,lo.rr. ,,, v,ut* sen,ic,e.s'. (water Services

,_ S:...:.:'"1 Agreenrenr. Supplernenrary Bundle. p. 670." I rrparltte Agreement. Record. p. 43.
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Services Act with the obligation to supply potable water to a portion of the Ilembe

area fbr a period of 30 years on behalf of Ilembe. the relevant water service authority..r.)

38' Clause l0'l of the Tripartite Agreement provides: "sizu s,hull puy L/mgeni wuter.fbr

bttlk u'uler .sup1tlied in lernt.s of' this ugreemenl in uc,utrdunc.e v,ilh the luri//

u,s, umencle d .fr,nt I i me

lo time' ()mgeni Wuler .vhull c'on,gult u,ith Sizu unnuully in regurtl t, any udfu.rtntents,

to Ihe tarif.f ..."trt

39' In terms of the Tripartite Agreement read with the water Services Act and the Local

Governnlent: Municipal Finance Management Act.al Siza purchases its water fiom

Umgeni water (the relevant water Board) at tariff's determined by Umgeni water and

approved by the Minister. a,d distributes this water within the concession area to end

users.

40' Before the SCA' Umgeni water and the Minister conceded that in performing the

functions of a water service provider under the Concession Agreement between Siza.

Ilembe Municipality and Umgeni water, the efl'ect was to assign all of Ilembe's rights

re clause l'5 of the Tripartite Agreenrent provides: "L.tntgeni r\/urer uttcl D('Lr tri.yh r. rerminure rhe prioragreetnenl uncl 1o re;tlac'e /l v'ilh /hi.s ctgreentenr en/erecl into itt uc,c'ortlunc.c v,ith rhe pr.r,i.si.n.s ol.,sec,/ion.; 32und 33 o/ the l|/oter 'Sert'ices Ac't t06'tl 1997. tn ty'ns..ry tt,,hici-'i,r)grn, water tt,iil qgree lo provide burk\LJaler on /he lern'r and utntlilirtrts.slct/ecl herein./o,Si:a wuter c:rr,rrprri,ir, (pr.prierurv) Lintitecl (,,si:u,,). Si:u
!;;,i;i::,iiri;:';1,,,0;);,?1.'! ::: ' w';:: 

:'i'iui'u p',,,'i,to, in ,,,',,,,,ii,,,t" ,J,i,,i',i,'r"i',,ii",n, c.,cession

'!;:"{.'i"it'tn ugreemettr' 'i Record. p. +2. ir,,. arca and tne reilaenis are described in ttre leti..at Record. p.
r0 Tripartite Agreentent. clause 10. I, Record. p. 54.1r Act 56 of2003.
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and obligations to Siza.a2 But lor Siza providing water to end customers. Ilembe

would be obliged to do so, and indeed Ilembe is guarantor of Siza's obligations: clause

1'8 of the Tripartite Bulk Water Supply Agreement between Umgeni water. Siza and

the Dolphin Coast Municipality (which was the predecessor in title to Ilembe)

specifically states "DCM hus ugreetl lo puurantee the obligulion,s rlf Sizu to Ltntgeni

l4/aler in terms o/ thi.s ugrecntent, uc'ting in lerms o.f its'stulLttory potrer^t c6ntainecl in

'seclion l0D(l)(c) o/ the Loc'ul Go,ernment Trun.sirirn Ac.r Nr. 20g.'.1i

41. The effect of Siza performing the publicfunction

Much emphasis was placed by Umgeni Water and the Minister on the role of Siza"

befbre the High court" the Supreme court of Appeal and again before this Court.

Umgeni water and the Minister seek to argue that Siza can be treated differently from

other customers of Un'rgeni water simply because it is not a municipality. but is a

private entity that is providing a municipal service.

42' This argument is macle notwithstanding that the service which Umgeni water provides

to Siza isthe 'same as the service which is provided to its municipal customers: namely

the delivery of bulk treated water to specified reservoirs. AII that happc.rs in this case

is that' instead of Ilembe providing the water to the customers which Siza services

directly' in the concession Area Siza does it as Ilembe's mandatory - it provides the

service that Ilembe would otherwise have to provide. outside the concession area.

Ilembe provides precisely the same service. But. in terms of the impugned decision.

]f :a,1 
J.udgrnenr. p.ara 47 " Record vot I0. Record p 1020 102 I .

l.r:H:.Y.ffi :::o', 
Agreerrent between Urngeni water. ootphin Coasr Municiparity and Siza water. crause
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the price of water supplied to Ilembe would be significantly lowerthan that provided

to Siza.

43' Moreover' belore the Supreme couft of Appeal. Umgeni water acc.eTtteclthat when

Siza distributes water. it acts as a"municipulity''.aa LJmgeni water fur-ther accepted

that the effect of the Concession Agreement was "/o ct,ss,ign crll of Iltenbe'.sJ rights

uncl obligcrlions ltt Sizu". The Minister accepted and concurred in LJmgeni Water.s

concession in this regard.

44. Section 239 of the constitution defines an .organ of state. as:

"(rt) trrt-t'dcput'/ntcnl of .s'lula or utltnini,struliou iu /lte nuli,nul.

1l'orinc.iul or lotul .sphara rl ,qrn.arnntant,.ot.

(h) q41, q1l19r.lt111e;tqlt4tqry or lrytiltttion_

(i.) cleJ:!:tyl1g, tt 141l21ic.poy:ct 1tt. 1tgloq.tt1ing Cr ptblic:

lir4tliyt11 i4 1cqn1,s: 1tJ tlqc conslittrtittn ut.(t Ttt.ot,ittc.ittl
t'ott.sIiIttIion. ot.

(ii) q.ygt L't\it:tg u pltblic; l1!ry,ef o1. pe(9rnq!ng, ttllltbtie.
/tq4t1l4t i1 !ern1,y r2/ qn\, lagislution...

45 ' The function perfbrmed by Siza pursuant to tlie Concession and Tripartite Agreements

is the function of delivering basic services to residents and businesses within the

11 SCA judgment, para g.
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concession area. It is. accordingly. an "org(tn o./'srute" as cleflned in section 239 ot'

the Constitution.l5

46' This concession by Llmgeni Water and the Minister was correctly made: but for Siza,s

involvement. the municipal function to distribute water within the Ilembe concession

area would be perfbrmed by Ilembe.

47 ' In Allpoy 2.46 this Court held that when a private entity perfbrms a public function.

they step into the shoes of the relevant organ of state. The determinative factor in this

regard is the function that the private entity perfbrms (rather than the functionary that

perfbrms it)' In Altpoy 2. this court held that the obligations of Cash paymaster

Services - which had assumed the country-wide administration of the payment o1'

social grants - were fundamentally public in nature.aT Cash paymaster Services was

"not only the./'uce, but ulso lhe o|terutionul urm oj the nationulsphere 6f government,,

ins'o/ar us the paymenl of .soc.iul grctnls i.s conc,ernecl.,,aE

48' In the case of Siza. both the High court and the Supreme courl of Appeal found that

there was no rational basis for the discrimination that Umgeni walcr ar-rd the Minister

had applied in respect of Siza's tariff-s as against the tariffs of all its other customers.

In the circumstances. it was"oPporluni.vlic:' and irrational on the part of the Minster

15 See too AAA lnt,estnrents (proprietory) Limited v Micro Finurtce Regulatttr-y Courtcil otttl Another2007( I ) SA j4i (CC ) ar paras 40-zt I .

'" Allpa-v Consolitlotetl Ittt'estnrent Hottlings (Ptv) Ltd and otlters v Cltief E-recutive ofJicer o./ the southA,fric'an sociur securitv-Agency ond otheii (rvo 2) 20r4 (4) sA I z9 rcrcl at para 54.r? See too Bluck Sastt'rlys_t u_llinist", oj i)riot Deyelop,ntent antt Oihers_[2Ol jl ZACC g; 201 7 (5) BCLR5a3 (CC); 2011 (3) SA 335 (CC) ( l7 March 2Ot7).as Ailpay (2) at para 55.
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and Umgeni water to consider Siza's identity as a commercial entity warranting an

imposition of a diffbrent tariff from the municipal entities perfbrming the same

service' The tariff will obviously impact directly on the actual water users in the area

concerned.

49' That Siza is perfbrming a municipal function is common cause on the facts. despite

the Minister's (and t-jmgeni Water's) attempts to row away fiom the concession. This

is clear l'rom clause 1.8 of the -fripartite 
Bulk water Supply Agreement between

Umgeni water. Siza and the Dolphin Coast Municipality (which was the predecessor

intitletoIlembe)specificalIystates.,DCMhusttgreetlttl@

o-/ siza to umgeni tr|/arer in lernt's of this ugreentenr, uc,ring in rerms of il.r .stcrtutrtry

povlers c'onlained in sec'lion 10D(t)(c') of the Locul Government Trctn.sition Act No.

209 "

50' This wording is clear and unambiguous: In terms of the Tripartite Agreement. Ilembe

is the guarantor of.Siza's obligations to Umgeni water. In having been appointed by

Ilembe to distribute water within the Ilembe municipal area. Umgeni water is

perforniing an"in line./func'tirtrz" which. but fbr Siza performing under that agreernent.

Ilembe would be obliged to perform.

51. The Supreme Court of Appear exprained the rerationship as fbuows:

"'\z:( ir... parfbrning tha itranricur .filtc.rion,s, to /rtct.s,c rhcrt ilc,rrte
t,oulcl othartri.sc hut'a r, par/itt'rt. I/ ,\i:u srr1t,s, .s.tt14trving rh..sa
v'uler 'van'it'c.s'. tt' rha c',nc.as,s,i.n ugt.ectncnr i.t, /ct.,tirtured, ilctrtrta
(x'ltic'h i.: ul.so lha gtrtrt.unlot.) nut"rl ,s.tt1t1tl.t. lhc encl tr.s.ct..s tt,ilh 11,(tter
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it hu,s rbruinecl .fi'rrt [)mgani r,tr'utar. Irt thc rc.s.ttlt, ,\i:u i,s

di,sc'hut'girtg u t'ort.sriruriontrl obligution t.c.tring ttpotl llcntbc in thc

,\'unla iltutlnct'ttncl in larm.s ol tha.\'(tltta L.ot1.\lilttlittnul untl .s,tulttlgt.1,

obligutions' us rh,,sa rc.\'ting ,, llaml-tc. lt.s. ohliguti.n"s ut.c rt.
dillcrant f t'rnt rlt.,sa ,/ the tnu,it'iTxrliric,s t, tt.hic.h {,ttngani ilitrar.
.s' trytpl i c.s b u I k t u t c t. ". /')

52' once it as accepted (as all parties did before the Supreme court of Appeal) that Siza

is to be treated as a municipality for the purposes of analysing the decision, the

upholding of Siza's review flowed as a matter of course.

THE TEST ON REVIEW

53' The Minister's decision to impose an increase of 37.1)oh on Siza's tarifF is an

administrative one subject to the Promotion of Administrative Justice Act 3 of 2000

("PAJA"). and was challenged by Siza on the grounds that the decision was unlawful

and irratiorral in vioration of sections 6(2)(a)(i). (b). (c). (d). (e)(i), (iii), (iv) and (vi):

(h) and (i) of pAjA.5o

54' Yet befbre the High Court and SCA. and again befbre this court, neither Umgeni

water nor the Minister dealt at all with PAJA and instead both organs of state sought

to def-end the impugnecl decision against a pure legality challenge. The SCA held that

this approach was wrong. It stated (with rel-erence to Minister of Defence v Xulu)5| :

]l llt.|.11. lolgornnnealjudgment at para r0. Record p. r002." Founding Affldavit. para 76. Record p. 36.
't Minister of De-fence v Xuru r20rsr IASCA 65: 20r8 (6) SA 160 (SCA) paras 47_,50



Page 22

'.\'l:a'^r' tt14l',uc.h tru.s trtrt.cc'1. 't hc tlct,i,sion y,u,\, ona of un

ttdntinis'lrtrlit'c rtulu,a trntlcr un entp(^t.aring prot,i,s,iott lttkctt ht, un

()t'gut7 of Stutc, whan axcrc i,sing u pttblic. p(^1,ar irt tcrm.s of

legi.slution. It hutl u tliret't exrct-ttul legul a.//ct.r und uclt,ct..s,al1,

trf.fcc'tacl thc righl,s of Si:,u untl ,\izu'.\ (,tt.\,tomat.r,..,ls .suc,h il tr,us

qLllll14i, ll'qlivc ttc'tiort uncl it qlty.tt ba rat,icwatl ttnclar pA,ltl. "

55' Once again befbre this Court. the Minister bases its application fbr leave to appeal. as

well as its heads of argument. solely on threshold of rationality under the rule of law.52

Under PAJA. however. more is required than base rationality and procedural 1'airness;

yet none ofthe other grounds ofrevierv are considered.

56' The lodestar of the Minister's case appears to be the low bar fbr rationality and the

question of deference. Yet neither of these principles arises. The Minister quotes the

well-known paragraph 48 of Boto Star in his heads olargument;51 however does so

selectively. The paragraph in question ends with the lollowing salutation:

"'l-hi,v docs tlor tnaun hrnrct,ct.rhur y'hara llta clac.is,iort i.y ortc tthich
v'ill nol rcu.:orruhl.t'ra,strlt in tha ut.hiet,cmant ol tha goul. ot.tthic,h
i^s not reu.;onubll .sttltltrn'ratl on rhe fuc.t.s.ot-tlor re(t,\,onul-tlc in rha

light ol rha rau.sottl gilcrz /itt. il. (t L'otu.r tn(t.r, t1or t.ct,iatt, lltut
dcc'i.tiort. 1! c1t11t.t .sho41ltl 1t14 q qlbhaq ,\t(!tJ![) (tn t1nry1r;11n1ft|e

eleeL;tru.vurtb be::ulltc lt tllc qqlqltlgxtu:d the tlec,i,;ion ot. tha

i dc n y !111 oJ t fi c tle c. i.s i on - nt u ka r. "

5r See para 40 and fbllowing of the Minister.s heads of argument.;] Bato star Fislting (POLfl t' Mittister of Environntnitot rllqrirc and rourism utttl gthers2004 (40 sA
2l?;':) 

at para 48: U.rgeni water's l{eads of Argument" puru"iti;.f. io, vinir,.r,s Heads of Argumenr. para
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57. We turn now to consider the.iustifications put fbrward by the Minister for the impugned

decision. and why these justifications to not pass constitutional muster.

THE JUSTIFICATIONS

58. There was no dispute befbre the High Courl (and remains no dispute) that in taking

the inrpugned decision Siza w'as singled out and "treuted di/./erently from the other

cttslomers o/ [Umgeni WuterJ'^54 in respect of this increase, or that the Minister /

Umgeni Water imposed an increase of 7.8oh in respect of the same financial years for

all other customers of Urngeni Water including Ilembe.55

59. The reason for the difl-erentiation given at the time of the decision. was captured in

the letter from Untgeni Water to the Minister which contained a detailed submission

regarding the proposed increases in tariff to be applied to the cost of water.56 The

letter records. regarding the increase to Siza:

"'l'hc ruliottul (.sic') fbr u .tepa'ute macrirtg untl proTso.setl irtc,reu,s,c

to Si:u W'uter i.s on tht,btt.si.s thut l,tntgeni \.utat.L.utlnq/ c.gl1!!ryttOtt,yb,

r'1;r2;,| ,;1qb,s;idi:c lo.s.s'a.s irtc,ttrr.ccl in lha y'ular,strp1tl.l, to,\izct Wuter

which i.s tr ytrit'uta antitl,thut c'ontirtlrt4q;11,ryqkg 6,it:,) pt<tit atl tls

)t'(U!t: .\tepb: qtqyqtljgtl ln thut mactittg the LiW- tlelcgutitm

5r Urngeni Water's Answering AfTldavit. para g.4. Record p. 120.i5 Supplenlerrtary Foundiltg Affidavit. para 6. Record p. l0l. Letter tiom Minister of Water and Sanitation
dated 20 May 20 15. Record p. 107. Umgeni Water's other customers include: eThekwini Metropolitan
Municipality' Msundusi. Local Municipality. UMgungundlovu District Municipality. tJgu District
Municipality. Harry Gwala District Municipality and sorne minor retail customers.
s(' Founding Aflldavit. para28 Record p. 2 i.
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pt'e^s'cntad lo,\i:u lfutct'the.s'trtrtc rulionula bchinclu pt.oTto.setl luri//
int't'eu.se ol 3,\.5'%, lint'lutling c(i('1 u' uuuc,hetl in .,1nnaxtl'c i... " j-

60. Similarly. in lJmgeni Water's pricing review,"58 it stated:

"Si:u fi'ular ditlexpt.a"\'.\'thair unhuppinc.s.s.wilh thc inc.rcu,s,a of their

ttt,i// b.t'38.5'%, inc'luding ('1.,('.'l'here hu.s l-teen exc.l.tunge,f lattcr.s.

bchrcen L,'L'l" uncl ,\i:u Ll:utt:t.vhit'h ut.e ulluchctl in llnttcxtrra 6 l
L'ntgcni 11,'utu't'uttuirt.: q// (.sic.) tha t'icw thul ,u,s,/ur.u.;.s,trp1tl1, sf
y'ular lo sitr ll1utu'i^s c'ttnc'ct'natl. (.:ic.I Utrt'hu.s lo ut lau.sr l-trcttk

at'crt.sint'c,\itt Il:utar us prittrta cntit.t,ull thc prolit; il rnuka,s.fi.ortt

'ttrpplring vulct' tktc.v not nttt'a.s,stu'ilt' gct plougltccl l"tut,k inlo ,:ct,t,ic.c

dcliver.t' irt u .s'inilut' ntutltlct' u.s in othcr ntuuic,iltul cnrilie.s. "'

61. This Court has rnade it clearse that an administrator is bound by the reasons given at

the time the decision was ntade. and cannot engage in "ex po.st flrcto rationalisatien

o/ u bud dec.ision".60

62' Distilled to their elements, these contemporaneous reasons constitute two purported

justifications for the impugned decision:61

62'1. the determination that Umgeni Water will no longer allow a cross-subsidy on

price of bulk water granted to Siza ("the c'ros.s-subsitlisation urgument'); and

57 Umgeni Water's Letter to the Minister. Record. p. 69.
58 Urngeni Water's pricing Review. Record p. 69.5',Ministerof DefenceondMilitaryveteransvMotauund(lhers(ccT 133/li)[20l4lLACC Ig:2014(g)BCLR 930 (CC),2014 (5) SA 69 (CC) (10 June20l4) ar footnote 85:60 Notional Lotteries Board v south African Education and Environntent project 2012 (4)sA s04 (SCA) atpara 27
6r Replying Affidavit. para7. paginatecl Bundle p. 2g0.
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62.2. the determination that because Siza is not a rnunicipality. it should not be

allowed to make a profit because its profits would not be ploughed back into

the service delivery system ("rhe plough-buck urgument").

63. The cross-subsidisation and plough-back justifications were the only two reasons

which Umgeni Water gave at the time that the decision was made. and which were

evident from the record. and the High Court and SCA were correct in refusing to

entertain ar,y further additional ex po.\t.fuc'to justifications which Umgeni Waler

attempted to introdr-rce when it realised that its contemporaneous reasons did not pass

muster. The additional arguments around achieving equity among its customers.

ensuring financial viability and putting in place cost recovery measures were (on

Umgeni Water's own version) raised for the t'irst time in its Answering Affidavit, and

were not contemporaneous reasons for the imposition of the 37.9% increase.62 They

constitute an impermissible evolution of thinking.

64. we turn now to consider the two reasons put fbrward fbr the decision; and the fur-ther

reason dealt with by the SCA. namely that Siza is -.rutt u munic,ipulity,..

The "cross-subsidisation', urgument

65' Urngeni Water and the Minister rely for the purporled "dcterminution" relating to

cross-subsidisation on the Norms and Standards Document6r published by the

Minister and Urngeni Water's '.pric.ing polic.y...6a

6r Umgeni water's Founding Aflldavit in the Application lor Leave to Appeal. para 39.3or Norms and Standards, Record" p. 335.
6r Pricing Policy. Record. p. lg9.
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66' This reliance is misplaced: neither document reflects a policy decision to prohibit

cross-subsidisation (to Siza specifically or in general) and neither document.iustifies

the imposition of an irrational tariff increase on a single customer:

66'1' The Norms and Standards document65 does not deal at all with the questio.

66.2.

of cross-subsidisation or any determination that non-municipal entities

should not be permitted to make a profit; and

The Pricing Policy does not aim to require "et)ery y)urer seryice prgvicler r,
breuk even v'irh 1/" as Umgeni water origi,aily sought to suggest.66 If
anything. it aims to ensure that Umgeni Water breaks even on an overall basis

and does not justify a decision that each water service provider customer of

Umgeni water (or specifically Siza) must break even.67 Indeed, the very

categorisation of the entities into "ec,onomic,. and .,.yrc,icrl,-, 
schemes in the

Pricing Policy involves cross-subsidisation between the economic and social

schemes.68

67' Item 21 of the Pricing Policy records that"L/mgeni l4/alerv,ill strive to he./inunciully

t'iable v'hich meuns lhul il t'r'ill .seek ct.;.ftrr (tr' is prucricql lrt rac.oyer ir,; c,.tr.s /r'nt
tari//s und fbes" in accorclance witli section 34 of the water Services Act.6e This is

not a requirement. but a goal.70 and does not validate or reflect any policy decision

65 Nonns and Standards. Record. p. 3j-5.
66 Umgeni Water,s Answerin_q ettrdavit para23.l . Record p. 134.

,.. l.p1l ing Al'lidavir. para 6-i-. Recortl p lo8
"* Replying Affidavit' para 68, Record p.299. See too item 24 of the pricing policy which refers to ..//zc
u-c'ceptoble cross-.suh:;ith, boni.. Record p. I 97.
'" Pricing Policl . Record. p. lg9.
" Replying Alfidar it. para gg. Recor.d p. j0.s.
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taken by lJmgeni Water singling or-rt Siza for an increase fbur and a half times greater

than any other customer ol Untgeni Water.

68' Moreover. the Minister's affidavit makes it clear that cross-subsidisation is an ongoing

f-eature of water service provision. stating "the rentcrining sc,hema,\, ure cro.t,\

subsidisetl by the sc'hemas conlribulion to the ret)enue. The Huzelmere, llembe cmtl

Muphuntulo schentes c'onlribule to u mttf or portion o/ the .shrtrt/ull antl thus reqt,riring

c r ct s s - s u h s i d i.s u I i o n" .1 
|

69' There is accordingly no general policy to end cross-subsidisation across the various

schemes and municipalities who obtain water from Umgeni water; onry an irrational

and unlawful decision to single out Siza to end purported cross-subsidisation in favour

of Siza.

70' In respect of the cross-subsidisation argument. the Suprerne court of Appeal held that

Urngeni water appeared to have misunderstood the n-reaning of "c,ro^r^s-^r uhsidi.sation,.

When Umgeni Water speaks of cross-subsidisation. it does not intend it to be

understood in any conventional way. but rnerely as an indication that some suppliers

of bulk water generate profits and others Iosses. and the latter are offset by the former.

Umgeni water explained before the Supreme Court of Appeal that what it meant by

"c'ross-suh'sidivtrlion" was that it wishes to take away the profits of profitable

entities. T2

Minister's Answering Affldavit. para g.g.l l. Record p.242.
Supreme Court ofAppealjudgment. para 25. Record vol I0. Record p 1010.



Page 28

71' But. as the Supreme Court of Appeal made clear. this explanation is irrational on the

facts of this case since. on Umgeni Water's own version there are a number of

profitable schemes (including eThekwini and Msunduzi) and r-rnprofitable schemes.

but only Siza was singled out fbr the tariff increase. Prior to the increase to Siza.

Urngeni water has applied a uniform tariff across all areas of supply.

72' Moreover. the Pricing Policy does not require (or even perrnit) Umgeni Water to

differentiate between its customers on this basis. On the contrary, the pricing policy

provides that (in respect of the exi,sting schemes) a unifbrm bulk tariff would be

fbrmulated and applicable to all bulk water customers similar sitr.rated. This would

allow lor cross-subsidisation of social schemes and maintain Umgeni Water's

frnancial viabilitv.

73' Other than the Pricing Policy. neither Umgeni Water nor the Minister could point to

anythirrg else that suggested the alleged goal of eliminating "(,ros,s-.subsitlisati6n,. No

provision in tlie empowering legislation.iustifies this type of cliscrimination betw.een

municipal and non-nlunicipal water services provides; morc pafticularly where they

are both performing a mr_rnicipal function.Ti

74. Moreover. as the Supreme Court of Appeal continued:

7i Suprer.ne Court of Appealjudgment. para 3g. Record vol l0 Record p l0l7
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"Penuli.sittg Si:la /itr its ubilit.t to gcnerutc u prutfit through it.s

cllic'ianc'.t't'otrld ba in'utionul. Si:u 1ttr.r,.; lhc rarcnuc il c,ollac.t,s. on

bchull ol Ilcmba into llamba'.s c'offars.'l.hc.s'c /aat untl thc turi// Si:u

t'lturga.s Ltt'c ('onlt'ollctl by Ilambe. 'l'hc rulionulc behincl antct.itlg

ittlo tt t'ottlt'ut'l tt'ilh tt 1l'it'tttt' v'(t!(t'.\r,l'l'l('c^r 1tt'ot.itlar unrlar ,s l9(2)

is thut it vill ttndertuka tha /unt'tion of .strltplf inyq v,utar.rcllic.c.r

tttore clficianllt' thun tha y'ulct'.rc,r'r'lc'c.r trtrlhority i"s ublc to tkt.

Thcrc i,s tto qtra.:liou of crt'assitc pt'o/it,s bcing aurnetl l-tcc'utr,s'c the

,\,'lini.stct' i.s cttlillcd lo intpo.s'a contlition,t t'ortt'u'nin,q lha ot'erull

ltrrtlitubilit.t' o/ tlrc pt'it'ulc v'utcr ,scryic.e.:. 1tt.ot'itlar. 
"71

75. The Supreme Court of Appeal also emphasised that. befbre the Bulk Water Services

Agreement was entered into. in terms of section 19(5) of tl-re Act. the Minister was

required to ensure (and had in fact ensured) that the contract was".fair und equituble

lo ull partie^r".75

76. In tlie premises. the Supreme Court of Appeal fbund that the discrimination of Siza as

set out above "i.v neilhar reusonuble nor rulionul und proceeds on un inc,orrec,l.fuctual

. .r ?npt?mtse. '

77. Befbre this Court. the Minister is constrained to argue not that a decision has been

taken to end cross-subsidisation per :;e. but that it took a "tlec.i.rion to entl (,ro,ts-

,subsiclisalion_on the cosr o.f v,ater .\uppty19;gub!o42".7, yet. there is no policy. and

" Suprente Court ofAppealjudgment, para 39, Record vol
7s Supreme Court of Appealjudgment. para 39, Record vol
7t' Supreme Court of Appeal j udgment. para 39.
77 Minister's Heads of Argument. para 10. p. 4 & 5.

10. Record p l0 I 7.

10. Record p 1018.
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no justification whatever pllt lonvard for the decision to end cross-subsidisation in

respect of Siza and not any other customer.

78. The point is that if Siza stops water services tomorrow. Ilembe mr.rst supply these

customers and w'ill purchase the water from Umgeni at its current tariff. The irrational

outcome is obvious and seemingly punishes efliciency.

79. For allthese reasons. the purported justification by the Minister and Umgeni Water of

the decision to impose a37.9o/o increase on Siza on the basis of a policy against cross-

subsidisation was correctly rejected by the High Courl and the SCA as irrational and

unlawful. in violation of sections 6(2Xd) of PAJA (in that the action was materially

inf'luenced by an error of law); 6(2)(e)(i) of PAJA (in that the action was taken for a

reason not authorised by the empowering provision): 6(2)(0(i) of PAJA (in that the

action itself was not authorised by the empow,ering provision); 6(2X0(ii) of PA.IA (in

that the action was irratior-ral); and 6(2Xh) and (i) of PAJA (in thar the decision is

otherwise unconstitutional and unlawful and in any event is a decision which no

reasonable decision-maker could have taken).

80. The Minister contends (Written submissions, paraslO.2 - 10.4) that all profits

generated by SIZA are fbr the pockets of its shareholders. 'fhis statement is an

inadequate reflection of the factual matrix. SIZA must pay Ilembe Municipality

amout1ts premised on its water supply to customers resident in the Ilerrbe

Municipality in its sub-area. The Minister and Umgeni Water have not dealt with

such "gross" prolit ad.iustment. Any advantages and savings fbr Ilembe Municipality
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arising from its in the stead. anangements with SIZA. promotes Ilembe infrastructure.

Ilernbe has not complained about such loss of profit. well satisfled no doubt of the

beneflt of its current arrangement.

8l . Indeed, the rationale invoked by Umgeni Water begs the question: Do the comparable

Municipalities (obviously not Ethekwini) indeed make a real profit on the on-supply

to residents of bulk water bought fiom Umgeni? There is no attempt by lJrngeni Water

to demonstrate this assumption.

82. Tlrere is no support fbr the contention that Umgeni Water would. through the 37.9o/o

increase. simply be pocketing what furrds would otherwise have ended up in the

Ilembe treasury.

83. It is also not so that the policy to have no "cross-subsidisation" is carried into universal

application. It is evident that after the SIZA hike. there remained "cross-

subsidisation" of other Municipal entities as complained of by. example Ethekwini. in

respect of subsequent years.

The "plough-back" argument

84. The second argument put forward by Umgeni Water and the Minister tojustity the

irnpugned decision is that. because Siza is not a municipality. it should not be allowed
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to make a profit because its profits would not be "ploughetl buc'k into the service

delivery system."78 This argument is similarly irrational" unlawful and unjustified.

85. There is no provision in the empowering legislative liamework which authorises

discrimination between municipal and non-municipal water service providers on this

basis, and any attempt to penalise Siza for its efllciency (including its efficiency in

collecting payment fiom its custonrers for water sLrpplied) and its ability to generate a

profit would be irrational.Te

86. Indeed. Siza pays into Ilembe's coffers the agreed f-ees and what Siza charges. is

controlled through Ilembe's approval. It is thus not true that the Siza arrangement

does not benefit or plough back monies in so f'ar as that is appropriate.

87. In any event. the powers of Umgeni Water and / or the Minister do not extend to

determining who is and who is not authorised to make a profit. Umgeni Water can do

no more than recover the cost of operation of the scheme liom each water service

provider.80

88. On this ground too. the irnpr.rgned decision is reviewable in that it violates sections

6(2)(d). 6(2)(e)(i). 6(2)(f)(i). 6(2xf)(ii). 6(2)(h) and 6(2)(i) of PAJA. is irrationat and

unlawful.

78 Minister's Answering Af lldavit para 8.8. 14. Record p.243.
7e Replying Affldavit. paras 83 and 86. Record p. 304 and 305.El)Replying Affidavit, para 84, Record p. 304.



Page 33

Tlte "not o municipolity" justificotion

89. The SCA held that the only other reason put lbrward by Umgeni Water and the

Minister as.f ustilication for the impugned decision at the time that the decision was

taken was the submission that Siza can be charged higher rates because Siza is a

private entity not a municipality. Indeed. this reason "luy crt the heurt of Llngeni

Wuler's delerminution rt u tli/ferenliul turi//./rtr Sizu us oppo,setl to its municipul

cuslomers". This rationale was "a theme slruc'k in every pre^sentution leutling up to

t he I ur iff' de I e rnt inu I ion" .81

90. After analysing these various presentations and reasons given. the SCA held:

"-l-he conclu^sion i.y inct'iluhle thul l,'mguti trN'utu'tlrctr u di,s'tinc,lirtn

llclvacn Siztt uncl il.s'olhcr cu.\lomer.\ on lhc bu.si.s lhut Sitr y'u,: u

prirula .\eL'/ot' L'otltpun,r, trith u profit ntriliyc, while thc

munic'iltttIitic.s y'ara pubIit' cnIitia.y tfurt ploughccl um, ^sur.plu.s.fi.ont

lhc prtn'isiou o.f v'utar lo c'ort,stnttcrs buc,k inlo ,sct.t'ic.c clelit,ct.t,".'\)

In analysing whetl'rer that distinction was valid or not. the Supreme Court of Appeal

lreld that it was not. because Siza "perfbrms exaL'lly the sume.fitnc'tion a,s every other

municipal c'uslomer purc'husing bulk v,uter.front [Jmgeni l4/uter. tt is like them u v,oler

sert'ic'es prot'ider subiec'l lo lhe same conslilutionul und.slcrtulrtry obligution.s u,y lhe

munic'ipalities. The./Lrcl thqt il i.s u privute enlity is irrelevunt. lt tJoe.s not alter in uny

91

8r Supreme Courr of Appeal -iudgment. para 210. Record p.
8r Suprerne Court of Appeal -judgment , para 44. Record p.

r0 r8
I 020
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r4'uy its obligalions in respec'l d the .supply of v,uler in./irl/ilment of the con.stitutionul

guorantee refbrued to at the outset of this iudgment."83

92. Ur-rder this heading, the Supreme Court of Appeal also made ref-erence to "the elephant

in the room'^ - namely the fact that Ilerrbe was treated difl-erently from Siza. The

Ilernbe municipal area is divided into two portions: tlie Concession Area (supplied

with water by Siza), and the remainder of Ilembe (which is supplied by llembe

directly). Thus. Ilembe is in precisely the same situation as Siza.sa

93. One would have expected" the Supreme Court of Appeal continued. that underthese

circumstances Umgeni Water would provide a clear explanation for the

differentiation. Yet. "it Llid rutthing d the ^!orl".85

94. Ilembe was treated in the sanle way as the other municipalities in respect of its own

purchases of bulk water. Siza was not. Siza was discharging Ilembe's functions,

constitutional and statutory. in the concession area. yet Umgeni Water was requiring

it to do so on the basis that it should pay considerably more than Ilembe for its bulk

water. This differentiation" the Supreme Cou( of Appeal held was irrational. The

Court concluded:

"1501 Ltntgeni Llittar y'u,\ tharcfitre tuught on thc hrtrn.s of u
c{ilcntntu. LL'hen it sottghl lo ral)' on utl cxltlunuliort hu.sctl on

aliminutirtg c'ro.s,s..s'trb.sidi.sulion it w/.r trnuble lo /ttt'rti.s.h unr)

8r Supreme Court ofAppealjudgment.para46. Record p. 1020.
8r Suprente Courr of Appeal.judgrrent. para 49. Record p. 1022.
85 Supreme Court of Appeal. judgment. para 48. Record p. 102 I .
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L'ohercnt cxpldnutiot't fin'treutirig,ti:a tli//ercntl.t'/r'ont Ilcntbe or lhc

olhar nturtit'iltulitic.: thut put't'hu.;e bulk wutar.fi'om (lntgeni Wltter

u/ lc,s,s thtrn lha c'o.st of .suppl.t'ing thcm. Llhcn thit lctl to the

t'onclu.sion h.t'Si:u, uL'L'aptc(lb1'thc juclga in thc high cttut.t, thut the

trua axpluuution wtt.s.s'int7tl.t'lhut ,\i:u i,s u 1l.it'ulc utlil| nol u

ntunic'iltulit.t'. it hutl no Lrns'rar to tha prt4to,sition thut thi,s y'u"\ 'ut1

trrti./it'iul und t'ortlt'iratl t'ont'ltt,siort'. On ailhcr bu,si,s lha rau.\'on.\

git'crt b.t' Iintgcui LI'uler irt lhc priciug rcyiay' tloc'tttrtcnl.fot. .sceking

tut irtt'r'au.:'c in tha turi// 1tu.1ubla hl,Siru h.t'll J(%t, u.\ o14to,s,etl to

8,2%t lot' it,s olhar L'u.\'tonlct'.\ luc'katl un-\'t'ulior.tul bu.si.t. Thc1, y1,c1..

fbundcd on t'lcur et'ror.t ol /ut'l urul huye unrau.sonul'tlc ra.sult.s. In

L'()n.\aqttcnL'c lltc luri// ittt't'cu,sc.fcll to hc .s,at tr.sitlc in ttrm,s of

.;,v 6())(et(iii). 6(2)(il(ii) und 6(h1 tl t,A,t,1. "

Equolity

95. In addition to failing the standards under PAJA. the impugned decision also violates

the principle of equality. The courts have a duty "/o insist thut the ,state, in ull irs

deuling^s, operate,t v,ithin the confines q/ lhe luv, and, in so doing, rentuins

trccountuble to those on u,hose behulf it exerci.s'e,s pov,er".86 Siza has a right to be

treated fairly and to insist that the exercise of public power by the Minister and

Umgeni Water is constrained by the Constitr_rtion and the law.87

96- In singling out Siza for a37.9o/o increase. Un-rgeni Water and the Minister have failed

to live up to the requirements of section 7(2) of the Constitution. which requires

organs of state "respeL't, prolec't, promole und./ul/il the right.s in lhe Bill o/ Right.s,,.

8.6 Lesapo v North West Agricultural Bank 2000 ( l) SA 409 (CC) at para 17.
81 South African Broatlcasting Corporation Soc Lttt and Others v Democratic Alliance und Others_12.115)
4 All SA 719 (SCA) at para [59].
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Section 33( 1) of the Constitution gives a right to administrative action that is "7r1y1,/irl,

r e a s onu b I e antl proc' e du r crl ly .fu ir." 
88

97. On the papers. the rationale of a concern for Ilembe's loss of profit and thus funding

of infiastructure, is a contrived irrelevance. The chilling efl.ect of this rationale on

Municipalities efl-ectivel), discharging through permitted in the stead arrangements

with competent service delivery entities. their constitutional obligations of water

supply. is obvious.

CONCLUSION ON THE JUSTIFICATIONS

98. The application fbr leave to appeal before this Court is based on a fundamental

misconception by Umgeni Water and the Minister. which was conceclecl in the

Supreme Courl of Appeal: naniely the idea that because Umgeni Water was a private

entity. it could be treated dilferently fiom municipal customers. This is a

misunderstanding of the correct legal position. which was clearly set out by this Courl

inAltpay 2:8e that a private entity performing a public function steps into the shoes of

the organ of state concerned. And. despite their attempts before this Court to row

away fiom their concession" both Umgeni Water and the Minister accepted this in the

Supreme Court of Appeal.

88 Rail Conmtuters Action Group t' Trunsnet Lrd la Metroruil2oo5 (2) SA 359 (CC) at paras [47] and [69].See roo Mohumed v president oJ'the RSA 2001 (3) SA 893 (CC).
3e Allpay Consolidated Investntent Holtlittgs (Pq) Ltd. and otlters v ChieJ Executive o.f/icer, south A,frican
Social security Agenc-y, antl Others 2014 (4) SA 1 79 (CC).
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99. In the result. tl-re Supreme Court of Appeal correctly fbund that."therc v)us no rationcrl

utnneclion betv'een lhe purpose.fbr u,hich the pov,er lo./ix u turiff v,u^s confbrretl untl

the exerc'ise o.f'thut tlisc'relion. The dec'isions./ixing the turiff'v,ere correctly,set ctsicle

by the courl 0 quo".eo

100. Accordingly. the Supreme Court of Appeal correctly dismissed the appeal.

101. The issue in this case is not whether a water service authority may impose different

sets of rates fbr difl'erent customers. That is not the issue nor can such an abstract

question receive a rule of thurnb answer. The question was sintply if the specific

difl-erentiation was sound. The contention at [88] of the Minister's heads seeks to

deflect the enquiry and is a transmogrification of what the case was and is about.

102. The Minister contends fbr a limitation of the rationality requirement which accepts a

subject matter connection as sufficient. IIence any approval of any increase in water

taritf is rational and incapable of being challenged as imational. That is not so. Nor

does the SCA .iudgment constrain powers of determining water tariffs; the decision

makers never had the power to make irrational determinations.

e0 Suprente Court of Appeal judgment. para -54 Record p. 1025.
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THE GROUNDS OF APPEAL BEFORE THIS COURT AND WHY THEY HAVE

NO MERIT

103. As Ur.ngeni Water set out in its application lbr leave to appeal to this Court. the SCA

fbund against the appeal on seven grounds."l Just one of the grounds would be

sufficient to have dismissed the appeal. Accordingly. Umgeni Water is constrained

to argue that the Supreme Court of Appeal reached the wrong decision on each one of

Ihese "pillurs". This suggestion is unsustainable.

104. Befbre the Supreme Court of Appeal. the Minister conceded that it had no independent

grounds of defence in respect of the impugned decision and that if Umgeni Water had

acted improperly then the Minister's decision too must fall. The Minister has to a

large extent ridden on Umgeni Water's coat tails in this litigation and accordingly,

and to the extent necessary. we deal with the seven grounds raised in Umgeni Water's

application for leave to appeal.

The "pillars"

105. First pillar: Umgeni Water alleges that the Supreme Courl of Appeal erred in finding

that discrirnination was not.iustified in terms of the Pricing Policy. Yet, even befbre

this Court. nowhere in its excursus on this issue can Umgeni Water or the Minister

point to a single provisiot't of the Pricing Policy that authorises discrimination against

schemes on the basis wliether the mr-rnicipal water distribution function is provided

"in-house" by the municipality; or whether it is a public private partnership.

er Umgeni Water's Application fbr leave to appeal ar para 17.
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106. Second pillar: Urngeni water alleges that the Supreme Court of Appeal erred in

finding that the alleged aim to "eliminute c'ross-subsicliscrtion" did not justify the

impugned decision. Umgeni Water accuses the Supreme Court of Appeal of "plying

on semanlic's" and placing form above substance.')r Yet. an analysis of the Supreme

Courl of Appeal's decision reveals that there was no such error. The Supreme Court

of Appeal correctly held that thc requirement of "./inunc'iul t,iubilitl;' in the Pricing

Policy related to Umgeni Water as a whole. and that clause 21 thereof "prottitle.s ct

moc{el in lerms o/'whit'h, on un overull busis,.fi'om turi//.; c'hurgecl on all it^s suppliers

o/ bulk u'aler, Umgeni v'ill rec'over ils cosl,s v,hich is u slulutrtry requircntenl". ln any

event, it is not correct that the Supreme Court of Appeal placed "/orm abot,e

.subslunce" in respect of the definition of '"cros^r'-s ubsitli.suliolz". The Supreme Court

of Appeal pertinently (and generously) utilised the term in the sense that Umgeni

water had intended it (rather than the generally understood meaning).e3

107. Third pillar: Umgeni Water asserts that the Supreme Courl of Appeal erred in finding

that the Pricing Policy espoused an"ut)erage butkv)ater turi/f'. Yet Umgeni Water

is r-rnable to poirrt to a contrary provision in the pricing policy.

108. Fourth pillar: Umgeni Water argues that the Supreme Court of Appeal erred in finding

rhat"rutlhing else strggesletl lhut LlW hctd u goul of eliminuting 'cro.\^t-,tubsicli^sctrign'."

The SCA made this finding because it was clear lrom the evidence before it that rut

er Urngeni Water's Application for leave to appeal at para jl
": Suprerne Courl of Appeal judgment ^ para 2i .
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olher water service authority had been treated in the same way as Siza. and tJmgeni

Water cannot point to any such instance even befbre this Court. Indeed. Siza

contributes to tlie costs of other water infrastructure fiom which it receives no benefit.

109. Fifth pillar: Umgeni Water asserts that the Supreme Court ol'Appeal erred in finding

that singling out Siza fbr an increase almost flve-fbld that of all other water service

authorities was not f-air to Siza and its customers. Befbre this Court. LJmgeni Water

provides no justification fbr f'airness other than claiming that llembe's tariffs only

apply to reticulation services. But that is what Siza is to do with the bulk water. The

cost price of the water supplied to Siza is set by Umgeni Water. and it is unfair to

discriminate against Siza.

1 10' Sixth pillar: Umgeni Water subrnits that the SCA erred in finding that Siza. through

the Tripartite Agreement. performs the same constitutional obligations and functions

of llembe. which are not different from those perfbrmed by other municipal

customers. lJmgeni Water's attempts to avoid this Courl's established jurisprudence

inAllpay 2 (dealt with above) are unavailing. Nor does Umgeni Water reference its

own concession (recorded in the SCA judgrnent) that Siza was performing the

constitutionally-mandated municipal functions of Ilembe. Given this concession by

Umgeni Water itself. there was no need for the Supreme Court of Appeal to engage

in a detailed analysis of the Concession Agreement. Moreover. even before this Court.

Urngeni Water is quick to criticise the Supreme Courl of Appeal's reasoning. but

cannot point to a single feature of the Concession Agreement which woulcl

difJbrentiate the function performed by Siza as diffbrent from the function that u,ould
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be perfbrrned by Ilembe in the absence of the Concession Agreement. Indeed. there

is t-to such basis. As set out above. Ilembe is the guarantor of the Siza's obligations.

111. Seventh pillar: the flnal pillar of Urngeni Water's argument is the allegation that the

Supreme Courl of Appeal erred in finding tliat Umgeni Water had sought during the

course of the proceedings to provide further and better reasons. but that it was bound

to the original reasons as at the time of the decision. I arn advised that the principle

that a decision-maker is bound by the reasons given at the tirne the decision is taken.

and may not retro-fit its reasons ex po,st fttc,lo is well-establishecl.qa

112. On none of the "pillurs" has Umgeni Water or the Minister succeeded in showing that

the Supreme Courl of Appeal erred. or that there is a reasonable prospect of this Court

coming to a different decision.

CONCLUSION

113' In sum. the application is rnoot. There are no reasonable prospects of success on

appeal. The application does not raise constitutional issues warranting the attentior.r

of this Cour1. Nor are there issues of public importance to be decided. The case turns

on its specific factual matrix.

114. Accordingly. the Minister's application falls to be dismissed with costs.

')a Nolional Lotteries Board t,Soutlr
(4) SA 504 (SCA).

4Jrican Education und Environment project 
[20 I I ] ZASCA I 54; 20 I2
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