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I. INTRODUCTION 

1. Extradition is a process whereby one sovereign State (“requesting State”) requests of 

another sovereign State (“requested State”) the surrender of an individual (“sought 

person”) to the requesting State.  The sought person must be within the requested State’s 

territory and must be sought to serve a sentence or stand trial in the requesting State.1 

 

2. The process in South Africa of extradition to foreign States comprises three phases.2 

 

2.1. First, there is an administrative phase.  This phase concerns the receipt of an 

extradition request by South Africa, and the arrest of the sought person; 

2.2. Secondly, there is a judicial phase.  This phrase concerns a judicial enquiry in which 

a judicial officer, a District Court Magistrate, holds an enquiry as to whether the 

sought person should be committed to prison or discharged.  If  the person is 

committed in the judicial phase, then the third phase—the executive phase—

follows; 

2.3. Thirdly, the executive phase concerns the decision by the Minister of Justice and 

Correctional Services whether to order the surrender of the sought person and the 

sought person’s actual surrender. 

 
1 President of the Republic of South Africa and Others v Quagliani, President of the Republic of South Africa and 
Others v Van Rooyen and Another; Goodwin v Director-General, Department of Justice and Constitutional 
Development and Others [2009] ZACC 1; 2009 (4) BCLR 345 (CC); 2009 (2) SA 466 (CC) (Quagliani) at para 1. 
2 In respect of a limited number of States extradition requests are dealt with in only two phases. They are associated 
States.  The two phases are the first phase described below, and the second and third phases are collapsed into one 
phase.  



3 
 

 

3. In the extradition context, this application for leave to appeal raises three issues. 

 

4. First, in the judicial phase (which  concerned  committal or discharge) must a Magistrate 

admit evidence relating to the sought person’s surrender (which is the concern of the 

executive phase)? 

4.1. The answer is Yes. 

4.2. A Magistrate is obliged to admit evidence relating to both a sought person’s 

committal and surrender during committal proceedings (the extradition enquiry). 

4.3. This is notwithstanding that the judicial phase is solely concerned with a sought 

person’s committal. 

4.4. If a Magistrate refuses to hear evidence relating to surrender during committal 

proceedings, then the enquiry/proceedings are irregular. 

 

5. Secondly, may a High Court uphold a committal order on appeal or review but nonetheless 

order that the proceedings be “re-opened” to hear evidence relating to a sought person’s 

surrender? 

5.1. The answer is No. 

5.2. A Magistrate holding an extradition enquiry has a duty to admit evidence relating 

to surrender, which is not separate from the duty to determine committal. 
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5.3. So, if a committal order is lawful, and the committal proceedings have ended, then 

there is no separate power to hear evidence relating to surrender. 

 

6. In this case: 

 

6.1. The Magistrate was under a duty to allow the respondent to lead evidence relating 

to his surrender during his committal proceedings.  The Magistrate failed to do so.  

This renders the Magistrate’s proceedings irregular.  However, the validity of the 

committal proceedings and order are not directly before this Court.3 

6.2. It was incorrect for the High Court to uphold the committal order and order the 

Magistrate to “re-open” the enquiry to hear evidence relating to surrender. 

 

7. On the first issue, the applicant (“DPP”) argues that the Magistrate was not under a duty 

to hear evidence relating to the surrender decision.  This is incorrect. 

 

8. There is no dispute as regards the second issue.  Paragraph 3 of the High Court’s order 

should be set aside.  However, the reason for this is not that the Magistrate could have 

refused to hear evidence relating to surrender.  Instead, it is that the High Court could not 

 
3 Counsel for the respondent have been appointed pro bono by this Court with the assistance of the Cape Bar.   Counsel 
have taken their instructions from this Court’s correspondence with the Cape Bar Council dated 2 October 2020, which 
provide that the appointed counsel are to make written and oral submissions to this Court.  Consistent with the 
correspondence no instructing attorneys have been appointed.  These submissions have been prepared on the basis of 
the record before this Court at the time of appointment.  The respondent remains in custody pursuant to the 
Magistrate’s committal order. 
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have upheld the committal order and simultaneously order the “re-opening” of the 

proceedings of the extradition enquiry to allow for the admission of further evidence. 

 

9. The third issue in this application  relates to the just and equitable remedy this Court should 

grant. 

9.1. This application is unusual in that it concerns a reviewable error by a Magistrate 

without a direct appeal before this Court. 

9.2. The application also concerns a High Court order that both parties submit is 

unsustainable. 

9.3. Accordingly, the just and equitable remedy is to grant leave to appeal and uphold 

the appeal, and set aside the impugned part of the High Court’s order for the reasons 

advanced in these written submissions. 

9.4. There should be no concern that the respondent is left without an effective remedy.  

He is still in principle entitled to appeal the High Court order.  But, more 

significantly, the fact that the respondent was erroneously foreclosed from leading 

evidence relating to his surrender during his section 10 enquiry is a factor that the 

Minister of Justice and Constitutional Development could and should take into 

account in the section 11 surrender decision. 

10. There is no issue of jurisdiction in this application.4  We note that the Magistrate and the 

Minister are not cited before this Court.  This is irrelevant to the appeal.   

 
4 The Court has jurisdiction since the unlawful extradition of any person would infringe their constitutional rights, 
thereby raising a constitutional matter.  See Director of Public Prosecutions: Cape of Good Hope v Robinson [2004] 
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11. These written submissions deal with the following: 

 

11.1. Part II provides an overview of the law of extradition; 

11.2. Part III canvases the relevant factual background; 

11.3. Part IV addresses issue one: the evidence admissible in a section 10(1) enquiry; 

11.4. Part V  addresses issue two: committal orders and the section 10(4) report; and 

11.5. Part VI addresses issue three: the appropriate remedy. 

 

II. THE LAW OF EXTRADITION 

 

12. Prior to the enactment of the Constitution, extradition fell within the executive’s 

prerogative powers.  Because the executive branch no longer enjoys a prerogative power 

in South Africa, a response to any request by a foreign State for the surrender of a person 

can only occur pursuant to a law, duly enacted by Parliament.5 

 

13. South Africa enacted the Extradition Act 67 of 1962 to prescribe domestic procedures 

before a person may lawfully be extradited from South Africa.6 

 
ZACC 22; 2005 (4) SA 1 (CC); 2005 (2) BCLR 103 (CC) (Robinson II) at para 20.  In any event, the three issues raise 
arguable points of law of general public importance as envisaged in section 167(3)(b)(ii) of the Constitution. 
5 Mohamed and Another v President of the Republic of South Africa and Other [2001] ZACC 18; 2001 (3) SA 893 
(CC) at paras 32-33; President of the Republic of South Africa and Another v Hugo [1997] ZACC 4; 1997 (6) BCLR 
708; 1997 (4) SA 1 at para 8. 
6 The Extradition Act was assented to on 13 June 1962, came into force on 20 June 1962, and has been amended on 
several occasions, the last of which was by the Protection of Constitutional Democracy against Terrorist and Related 
Activities Act 33 of 2004. 
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14. All extradition requests to South Africa are processed and executed through the provisions 

of the Extradition Act.7 

 

15. In Harksen this Court stated: 

 

“An extradition procedure works both on an international and a domestic plane.  

Although the interplay of the two may not be severable, they are distinct.  On the 

international plane, a request from one foreign State to another for the extradition 

of a particular individual and the response to the request will be governed by the 

rules of public international law.  At play are the relations between States.  

However, before the requested State may surrender the requested individual, there 

must be compliance with its own domestic laws.  Each State is free to prescribe 

when and how an extradition request will be acted upon and the procedures for 

the arrest and surrender of the requested individual.  Accordingly, many countries 

have extradition laws that provide domestic procedures to be followed before there 

is approval to extradite”.  

In South Africa, extradition is governed domestically by the provisions of the 

Extradition Act.”8 

 

16. The supremacy of the Constitution means that the provisions of the Extradition Act and its 

application in all cases must be consistent with the Constitution and the Bill of Rights.  The 

State, in deciding to accede to an extradition request, must comply with the provisions of 

both the Constitution and the Extradition Act. 

 

 
7 Robinson II at para 2. 
8 Harksen v President of the Republic of South Africa and Others [2000] ZACC 29; 2000 (2) SA 825 (CC); 2000 (1) 
SACR 300; 2000 (5) BCLR 478 (Harksen) at paras 3-5. 
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17. Subjecting the extradition process to the supremacy of the Bill of Rights accords with a 

general trend in international extradition.  Professor Bassiouni, a leading academic 

authority on extradition, states: 

 

“Extradition in contemporary practice means a formal process by which a person 

is surrendered by one State to another based on a treaty, reciprocity, or comity.  

The participants in extradition are, therefore, the two States and the individual 

who is the subject of the proceedings. The processes and its participants have not 

changed much in the course of time, but the rationale and processes of the practice 

have.  The emergence of human rights has given legal status to the individual, 

which entitles him to claim certain rights, thus placing some limitations on the 

power of the respective States.”9  (emphasis added). 

 

18. The Extradition Act prescribes different processes for extradition depending on whether a 

requesting State is a foreign or an associated State. 

 

19. The Extradition Act defines a foreign State as including any foreign territory.10  The United 

Kingdom, the requesting State in this matter, is a foreign State.11 

 

20. If  the requesting State is a foreign State (that is, not an associated State), then the process 

for surrendering a person to that requesting State can be divided into three phases.12 

 
9 Cherif M Bassiouni International Extradition: United States Law and Practice 6 ed (Oxford University Press, 2014) 
at 2. 
10 Section 1 definition of “foreign state” in the Extradition Act.   
11 An associated state is defined in section 6 of the Act. There are three requirements for a state to be an associated 
state.  First, the state must be in Africa.  Second, there must be an extradition treaty between South Africa and that 
African state.  Third, that treaty must provide for the endorsement for warrants of arrest on a reciprocal basis.  All 
three requirements must be satisfied. For example, a state is not associated simply because it is in Africa. See section 
1 definition of “associated state”; Minister of Justice v Bagattini 1975 (4) SA 252 (T) at 256C, finding that Swaziland 
is not an associated state; S v Bull 1967 (2) SA 636 (T) at 640F-H; S v Eliasov 1967 (4) SA 583 (A) at 592. 
12 If the requesting state is an associated state, then the second and third phases are combined into one to expedite the 
extradition process.  See section 12 of the Extradition Act. 
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21. First, there is the administrative phase of the extradition.  This phase concerns receipt of 

the extradition request,13 the issuing of an arrest warrant,14 and the execution of arrests by 

way of an arrest warrant or without an arrest warrant.15  The administrative phase of the 

respondent’s extradition is not in issue in these proceedings. 

 

22. The second phase in an extradition to a foreign State is the judicial phase:16 an extradition 

enquiry held by a Magistrate in terms of section 10 read with section 9 of the Extradition 

Act. 

 

23. The judicial phase begins once a person is arrested.  Every person arrested in terms of the 

Extradition Act must be brought before a Magistrate as soon as possible.  The Magistrate 

must forthwith hold an enquiry “with a view to the surrender” of the person to the 

requesting State.17 

 

24. At the conclusion of the extradition enquiry, after the hearing of evidence, in terms of 

section 10 the Magistrate must either commit or discharge the sought person.18 

 
13 Section 4 of the Extradition Act.  
14 See sections 5 and 7 of the Extradition Act.  
15 Section 9 of the Extradition Act.  
16 Minister of Justice v Additional Magistrate, Cape Town 2001 (2) SACR 49 (C) at 61C.    
17 Section 9(1) of the Extradition Act. 
18 Section 10 reads: 

“(1) If upon consideration of the evidence adduced at the enquiry referred to in section 9 (4) (a) 
and (b) (i) the Magistrate finds that the person brought before him or her is liable to be 
surrendered to the foreign State concerned and, in the case where such person is accused 
of an offence, that there is sufficient evidence to warrant a prosecution for the offence in 
the foreign State concerned, the Magistrate shall issue an order committing such person to 
prison to await the Minister's decision with regard to his or her surrender, at the same time 
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25. Section 10(1) stipulates the requirements that must be satisfied before a Magistrate must 

commit the sought person.  If the conditions are met, then the Magistrate shall commit a 

sought person to prison pending the Minister’s decision to surrender the sought person. 

 

26. Unlike in respect of extradition enquiries  held in terms of section 12 read with section 9 

in response to extradition requests by associated States, the Magistrate does not consider 

whether to surrender the person before them. 

 

27. The section 10 decision is solely whether to commit or discharge.  If the sought person is 

committed to prison, then it is the Minister (in the executive phase under section 11) who 

decides if the person should be surrendered in extradition. 

 

28. Section 10(1) provides that a Magistrate, on the consideration of the evidence before him, 

must be satisfied that two conditions are both fulfilled before a committal order shall be 

made: 

 

 
informing such person that he or she may within 15 days appeal against such order to the 
Supreme Court. 

(2) For purposes of satisfying himself or herself that there is sufficient evidence to warrant a 
prosecution in the foreign State the Magistrate shall accept as conclusive proof a certificate 
which appears to him or her to be issued by an appropriate authority in charge of the 
prosecution in the foreign State concerned, stating that it has sufficient evidence at its 
disposal to warrant the prosecution of the person concerned. 

(3) If the Magistrate finds that the evidence does not warrant the issue of an order of committal 
or that the required evidence is not forthcoming within a reasonable time, he shall discharge 
the person brought before him. 

(4) The Magistrate issuing the order of committal shall forthwith forward to the Minister a 
copy of the record of the proceedings together with such report as he may deem necessary.” 
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28.1. First, the person must be liable to be surrendered to the foreign State concerned;19 

and, 

28.2. Secondly, in the case where such person is accused of an offence, there must be 

sufficient evidence to warrant a prosecution for the offence in the foreign State. 

29.  A section 10 extradition enquiry is limited to establishing these jurisdictional facts. 

 

30. The Magistrate does not adjudicate on, for example, whether it is unjust or unreasonable 

to surrender the sought person.  Instead, the enquiry before the Magistrate involves 

establishing liability for extradition and sufficient evidence warranting prosecution in the 

foreign State.20 

 

31.  Whenever a Magistrate makes a section 10(1) committal order, section 10(4) requires the 

Magistrate to take certain action.  It provides: 

 

 
19 Liability is determined in terms of section 3 of the Extradition Act.  Section 3 states:: 

“(1) Any person accused or convicted of an offence included in an extradition agreement and 
committed within the jurisdiction of a foreign State a party to such agreement, shall, subject 
to the provisions of this Act, be liable to be surrendered to such State in accordance with 
the terms of such agreement, whether or not the offence was committed before or after the 
commencement of this Act or before or after the date upon which the agreement comes 
into operation and whether or not a court in the Republic has jurisdiction to try such person 
for such offence. 

(2) Any person accused or convicted of an extraditable offence committed within the 
jurisdiction of a foreign State which is not a party to an extradition agreement shall be 
liable to be surrendered to such foreign State, if the President has in writing consented to 
his or her being so surrendered. 

(3) Any person accused or convicted of an extraditable offence committed within the 
jurisdiction of a designated State shall be liable to be surrendered to such designated State, 
whether or not the offence was committed before or after the designation of such State and 
whether or not a court in the Republic has jurisdiction to try such person for such offence.” 

20 See Robinson II at para 60. 
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“The magistrate issuing the order of committal shall forthwith forward to the 

Minister a copy of the record of the proceedings together with such report as he 

may deem necessary.” 

 

32. The purpose and possible contents of the report contemplated by section 10(4), and indeed 

binding authority by both this Court and the SCA are at the crux of this application.  We 

discuss this under Parts IV and V below. 

 

33. The third phase of an extradition to a foreign State is the executive phase.  After a 

Magistrate issues a committal order,21 the section 10 enquiry ends.  The person is 

committed to prison pending the Minister’s decision to surrender him or her under section 

11.  This constitutes the start of the executive phase of the extradition process to a foreign 

State. 

 

34. Under section 11, the Minister may decide to surrender the sought person,22 or he can 

decline to surrender the committed person for various reasons and on certain conditions.23 

 
21 A section 10(1) committal order may be appealed against by virtue of section 13, and the committed person may 

apply in terms of section 13(3) to the Magistrate for bail pending the appeal. 
22 Section 11(a). 
23 Section 11(b) provides that the Minister may not surrender the sought person: 

“(i) where criminal proceedings against such person are pending in the Republic, until such 
proceedings are concluded and where such proceedings result in a sentence of a term of 
imprisonment, until such sentence has been served; 

(ii) where such person is serving, or is about to serve a sentence of a term of imprisonment, 
until such sentence has been completed; 

(iii) at all, or before the expiration of a period fixed by the Minister, if he or she is satisfied that 
by reason of the trivial nature of the offence or by reason of the surrender not being required 
in good faith or in the interests of justice, or that for any other reason it would, having 
regard to the distance, the facilities for communication and to all the circumstances of the 
case, be unjust or unreasonable or too severe a punishment to surrender the person 
concerned; or 
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35. If a committal order has not been issued by the Magistrate, then the Minister  has no lawful 

power to exercise his powers under section 11.  Section 11(a), which empowers the 

Minister to order the surrender of the sought person, provides that the sought person must 

be “any person committed to prison under section 10”. 

 

36. The Minister’s surrender decision is an exercise of public power and must comply with the 

principle of legality.  The Minister’s surrender decision under section 11 is subject to 

review.24  However, whether the decision constitutes administrative action, and is 

reviewable for procedural unfairness, is an open issue.25 

 

37. In summary: the Extradition Act divides the process of extradition between the judiciary 

and the executive.  The judiciary is tasked with committing the sought person to prison on 

establishment of liability for extradition.  Thereafter, the executive is concerned with 

whether it is in the interests of justice to order the surrender. 

 

38. The first two issues in this application relate to (i) whether the Magistrate, during a section 

10 extradition enquiry, is obliged to admit evidence relating to a sought person’s surrender; 

and (ii) whether this obligation, if it exists, exists independently of committal proceedings. 

 
(iv) if he or she is satisfied that the person concerned will be prosecuted or punished or 

prejudiced at his or her trial in the foreign State by reason of his or her gender, race, 
religion, nationality or political opinion.” 

24 See for example Minister of Home Affairs and Others v Tsebe and Others, Minister of Justice and Constitutional 
Development and Another v Tsebe and Others [2012] ZACC 16; 2012 (5) SA 467 (CC); 2012 (10) BCLR 1017 (CC); 
Harksen v Minister of Justice and Constitutional Development [2002] 4 All SA 642 (C) (Harksen HC); and Robinson 
v Minister of Justice and Constitutional Development 2006 (6) SA 214 (WCHC) (Robinson III). 
25 All of the cases above n.24 left open the question of whether the decision is administrative in nature. 
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39. This approach to the extradition process, whereby the judiciary is afforded a significant yet 

focused role in extradition proceedings is not particular to South Africa.  For example, in 

the United States, extradition involves the executive, judicial, and legislative branches of 

government.  A United States District Court  has held, in response to a challenge that the 

judiciary’s role was too limited in the extradition proceeding: 

 

“The separation of powers principle is based on the belief that liberty can only be 

preserved if governmental powers are separated into three coordinate branches of 

government.  However, “the Framers did not require—and indeed rejected—the 

notion that the three branches must be entirely separate and distinct.”  The proper 

functioning of our government requires “a degree of overlapping responsibility, a 

duty of interdependence as well as independence the absence of which ‘would 

preclude the establishment of a Nation capable of governing itself effectively.’”.  

The concern when analyzing an alleged violation of the separation of powers is 

not an overlap of responsibility, but rather “the encroachment and 

aggrandizement of one branch at the expense of another”.  In the context of issues 

which specifically involve the Judicial Branch, the Supreme Court expressed grave 

concern for two dangers, “first, that the Judicial Branch neither be assigned nor 

allowed ‘tasks that are more properly accomplished by [other] branches,’ and, 

second, that no provision of law ‘impermissibly threatens the institutional integrity 

of the Judicial Branch’”. This Court concludes, upon a review of the applicable 

Treaty and statutes, that the federal statutes are constitutional. Although a 

contrary position was taken in Lobue v. Christopher , 893 F. Supp. 65 (D.D.C. 

1995), the balance of federal court decisions support the conclusion that the 

statutes are constitutional.”26 

 

 
26 In re Lehming, 951 F. Supp. 505 (D. Del. 1996). 
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40. The federal judiciary in the United States has the prerogative of interpreting and applying 

extradition treaties in accordance with the applicable provisions of the United States’ 

Constitution. 

 

41. The judiciary’s role, however, is limited because it cannot enjoin, prohibit, or mandate the 

executive’s negotiation of an agreement or a treaty, nor can it enjoin or mandate the 

executive’s exercise of discretion to request an extradition or to refuse to grant extradition, 

even when the terms of the applicable treaty have been satisfied. 

 

42. Once the judiciary has established the appropriate basis of extradition, which is normally 

an extradition treaty, it is then within the sole discretion of the Secretary of State to 

determine whether the sought person is extraditable.  A sought person is entitled to appeal 

to the Secretary of State to refuse to surrender them for reasons relating to justice, 

humanity, or international politics.27 

 

43. The judiciary, nonetheless, has the authority to enjoin the federal government from 

extraditing a person if the extradition is in violation of the Constitution, U.S. laws, or the 

applicable treaty.28 

 

 
27 See Christopher H Pyle Extradition, Politics, and Human Rights (Temple University Press, 2001), who details how 
the American executive has often surrendered sought persons for political crimes, contrary to the relevant extradition 
treaty. 
28 Cherif M Bassiouni International Extradition: United States Law and Practice 6 ed (Oxford University Press, 2014) 
at 71. 
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44. The separation of powers in the extradition process has been explained by the United States 

Court of Appeals for the First Circuit as follows: 

 

“Extradition proceedings contain legal issues peculiarly suited for judicial 

resolution, such as questions of the standard of proof, competence of evidence, and 

treaty construction, yet simultaneously implicate questions of foreign policy, which 

are better answered by the executive branch.”29 

 

45. In Cheung v. United States , the Second Circuit held, as a good example of separating the 

political from legal questions in extradition proceedings: 

 

“Federal courts lack the authority and institutional competence to make the 

political judgments involved in ascertaining the legitimacy of foreign systems.  

Thus, in this case, it is not for the courts to decide whether the HKSAR government 

is a legitimate government.  Instead, our role is limited to answering the prior 

definitional question: what does the term “foreign government” in the extradition 

statute mean?  More precisely, the question we must address is whether the 

government of a subsovereign constitutes a “foreign government” or the 

government of a “foreign country” for purposes of § 3184.  Put another way, for 

most purposes of U.S. foreign relations, the HKSAR government is the government 

of Hong Kong because it has been recognized as such by the Executive, but it is a 

“foreign government” within the meaning of the extradition statute only if the 

judiciary interprets that term to encompass subsovereigns. With this clarification, 

we turn to the text of the extradition statute.”30 

 

46. These references to United States law merely serve to illustrate that other jurisdictions have  

compartmentalised the extradition process across the arms of State, with the judiciary 

playing a defined role within that process. 

 
29 United States v Lui Kin-Hong, 110 F.3d (1st Cir. 1997) at 110. 
30 Cheung v. United States, 213 F.3d 82, 88 (2d Cir. 2000). 



17 
 

 

III. FACTUAL BACKGROUND 

47. On 4 October 2000, the respondent was convicted in absentia of various sexual offences in 

the United Kingdom by the Swindon Crown Court.  He was sentenced in absentia to eight 

years’ imprisonment.31 

 

48. The respondent, shortly before his conviction and sentencing, had left the United Kingdom 

for South Africa.32 

 

49. On 29 May 2002, the Court of Appeal (England and Wales) quashed his conviction and 

ordered a re-trial.33  On 30 May 2002, an indictment was issued against him containing 

charges like the ones he had been convicted of on 4 October 2000.  A further indictment, 

issued by the North Avon Magistrates’ Court was also issued in respect of further 

allegations of sexual assault that arose after the Court of Appeal ordered a re-trial.34 

 

50. In March 2016, the respondent was arrested in South Africa.35  A new indictment, akin to 

the 30 May 2002 one, was issued  by the Bristol Crown Court on 31 March 2016.36  The 

United Kingdom then formally requested his extradition on 19 April 2016, attaching to its 

 
31 Record Volume 2 page 130.  
32 Record Volume 2 page 130.  
33 Record Volume 2 page 130.  
34 Record Volume 3 page 295.  
35 Record Volume 2 page 127.  
36 Record Volume 3 page 248.  
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request both the new indictment from the Bristol Court and the indictment with the further 

allegations from the North Avon Court.37 

 

51. On 13 October 2017, section 10 proceedings commenced before the  Magistrate, Cape 

Town.38 

 

52. During these proceedings, the respondent attempted to lead evidence relating to the fairness 

and legality of the trial that he faced in the United Kingdom.39  

 

53. The Magistrate refused to admit any of this evidence.40  The Magistrate was of the view 

that the issue of trial fairness in the United Kingdom was for the Minister to decide on 

when making his decision under section 11. 

 

54. After various postponements, on 10 November 2017, the Magistrate ordered the 

respondent’s committal.41 

 

55. The respondent appealed42 and reviewed the Magistrate’s decision to the Western Cape 

Division of the High Court (“High Court”).  He argued that:  

 

 
37 Record Volume 3 page 237.  
38 Record Volume 1 page 21.  
39 Record Volume 1 page 48.  
40 The High Court noted that at times it was unclear whether the Magistrate made a ruling that evidence relating to 
surrender will not be admitted.  Ultimately, the High Court found that the Magistrate did make such a ruling.  The 
DPP does not, and cannot, challenge this factual finding before this Court.  See High Court judgment at para 75; 
Record Volume 4 page 387. 
41  Record Volume 3 page 237 
42 Section 13 of the Extradition Act. 
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55.1.  the Magistrate improperly admitted hearsay evidence during the section 10 

proceedings;  

55.2.  the United Kingdom was not entitled to request his extradition for fresh allegations 

of sexual assault as in the North Avon indictment;  

55.3.  the Magistrate did not follow the procedure for a preparatory examination; and,  

55.4.  the Magistrate should have admitted the evidence relating to trial fairness in the 

United Kingdom. 

 

56. The High Court dismissed the appeal and review.43  It rejected the respondent’s first three 

arguments.  Its reasoning in respect of those arguments is not subject to consideration by 

this Court. 

 

57. What is in dispute is the High Court’s reasoning with respect to the fourth argument.   

 

58. The High Court held, invoking Geuking44 and Garrido,45 that the Magistrate was obliged 

to allow the respondent to lead evidence relating to his surrender.46   

 

 
43 Paragraph 1 of the High Court order 
44 Geuking v President of the Republic of South Africa and Others [2002] ZACC 29; 2003 (3) SA 34 (CC); 2004 (9) 
BCLR 895 (CC). 
45 Garrido v Director of Public Prosecutions, Witwatersrand Local Division and Others [2006] ZASCA 169; [2007] 
4 All SA 1100 (SCA). 
46 High Court judgment at para 73; Record Volume 4 page 387. 
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59. The High Court further held that the Magistrate, although not making an express finding, 

made it clear that he would not accept such evidence.47   

 

60. Accordingly, the High Court held that the Magistrate’s refusal to admit evidence relating 

to the respondent’s surrender constituted an irregularity and contrary to fair procedure.48 

 

61. At the same time, somewhat irreconcilably, the High Court held that the respondent had a 

fair opportunity to present whatever evidence he wished.49 Accordingly, the High Court 

declined to set aside the committal order.   

 

62. Nonetheless, the Court saw it fit to remedy the irregularity it identified – the refusal to 

admit evidence relating to surrender – by remitting the matter to the Magistrate to hear 

evidence relating to surrender.  The remittal order states: “ [82.3] The proceedings of the 

extradition enquiry which was held before the magistrate of Cape Town shall be re-opened, 

…” 

63. The High Court’s reasoning is correct with respect to the binding authority of Geuking and 

Garrido.  The Magistrate was obliged to admit evidence relating to surrender.  Failure to 

do so constituted an  irregularity.  We demonstrate this in the next section.   

 

 
47 High Court judgment at para 75; Record Volume page 388. 
48 High Court judgment at para 75; Record Volume 4 page 388. 
49 High Court judgment at paras 79-80; Record Volume 4 page  389-90. 
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64. In the section after that, we demonstrate why the High Court could and should not have 

ordered a remittal to the Magistrate (the re-opening of the proceedings of the extradition 

enquiry) after it dismissed the review and appeal of the committal order. 

 

65. Before turning to the first issue, we note that the High Court made obiter comments 

expressing disagreement with this Court’s judgment in Robinson II.50  As is clear from 

arguments made below, there is no need for this Court to revisit Robinson II in this 

application.  It is accepted for purposes of this application that the separation of powers 

between the judiciary and the executive reflected in sections 10 and 11 of the Extradition 

Act is not unconstitutional.51   

 

IV. ISSUE ONE: EVIDENCE AS TO SURRENDER 

 

66. Our argument is simple: Geuking and Garrido authoritatively state that Magistrates holding 

section 10 extradition enquiries are under a duty to admit evidence relating to the Minister’s 

surrender decision in a committal enquiry. Accordingly, the Magistrate was bound to admit 

the evidence.  The Magistrate’s failure to do so flouted binding precedent and undermines 

the rule of law.52 

 

 
50 High Court judgment at para 47; Record Volume 4 page 377. 
51 In this way, this application is distinct from the application pending in this Court under CCT 243-19 Smit v Minister 
of Justice and Others, which concerns, inter alia, whether section 5(1)(a) of the Extradition Act is contrary to the 
doctrine of separation of powers. 
52 In Camps Bay Ratepayers’ and Residents’ Association v Harrison [2010] ZACC 19; 2011 (4) SA 42 (CC); 2011 
(2) BCLR 121 (CC) at para 28, Brand AJ noted that the doctrine of precedent “is . . . not simply a matter of respect 
for courts of higher authority.  It is a manifestation of the rule of law itself, which in turn is a founding value of our 
Constitution”.  See further Mkhize NO v Premier of the Province of KwaZulu-Natal and Others [2018] ZACC 50; 
2019 (3) BCLR 360 (CC) at para 46. 
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67. In Geuking, the constitutionality of section 10(2) of the Extradition Act was challenged. 

 

68. Section 10(1) of the Extradition Act provides that where a sought person is accused (as 

opposed to having been convicted) of an offence, there must be sufficient evidence to 

warrant a prosecution for the offence in the foreign State before a committal order must be 

made.  

 

69. The sufficiency of evidence requirement in section 10(1) does not apply to extradition 

requests for convicted persons—only for accused persons.  Because this requirement is 

essentially an issue of foreign law, the Act in section 10(2) provides that for the purpose of 

satisfying themselves that there is sufficient evidence to warrant a prosecution in the 

foreign State, the Magistrate must accept as conclusive proof a certificate issued by the 

appropriate authority in the requesting State stating that it has sufficient evidence at its 

disposal to warrant the prosecution of the person concerned.  The certificate is commonly 

known as a section 10(2) certificate. 

 

70. The applicant in Geuking argued that obliging the Magistrate to accept the section 10(2) 

certificate as conclusive proof violated  rights to a fair public hearing, a fair trial, and not 

to be deprived of freedom arbitrarily.  The applicant also submitted that  section 10(2) 

undermined the independence of the judiciary. 
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71. This Court dismissed these arguments.53  The Court held that  section 10(2) is not 

unconstitutional for the following reasons: 

 

71.1. The purpose of the section 10(2) certificate is to allow a Magistrate to resolve a 

“question which would not normally be within the knowledge or expertise of South 

African lawyers or judicial officers”.54 

71.2. The fact conclusively proven by the section 10(2) certificate is a narrow issue, and 

one of several facts that a magistrate must be satisfied of exist before a committal 

order is made.  A respondent is free to dispute all those other facts.55 

71.3. The sought person can always appeal the Magistrate’s decision.56 

71.4. The Minister receives the record of the enquiry, and he is the one who ultimately 

decides to surrender the sought person.  The Magistrate’s decision is just one step 

in the extradition process.57 

71.5. The enquiry under section 10 is not a trial, so the sought person’s right to a fair trial 

is not implicated.58 

71.6. The Minister “may well be obliged”, under section 11, to consider a good faith 

attack on the section 10(2) certificate.59 

 
53 Geuking at para 51. 
54 Geuking at para 41. 
55 Geuking at para 41.  
56 Geuking at para 42.  
57 Geuking at para 42.  
58 Geuking at para 47. 
59 Geuking at para 46. 
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71.7. The provisions of section 10(2) do not interfere in any way with the independence 

of the judiciary by rendering conclusive the opinion on foreign law by an 

appropriate foreign official from the country seeking the extradition.60 

71.8. The person concerned is entitled to give and adduce evidence relating to 

surrender at the section 10 enquiry.61 

72. The last reason of the Court is worth quoting in full: 

 

“The person concerned is entitled to give and adduce evidence at the enquiry 

which would have a bearing not only on the magistrate’s decision under section 

10 but could have a bearing on the exercise by the Minister of the discretion under 

section 11.”  (emphasis added). 

 

73. The reason was not meant to be, and could not have been meant to be, limited to extradition 

proceedings involving a section 10(2) certificate.62  This Court was making a finding about 

section 10 proceedings generally. 

 

74. The objective issue that a sought person can lead evidence relating to surrender during 

committal proceedings was used in justifying the limitation section 10(2) imposes on a 

sought person’s right to a fair hearing. 

 

 
60 Geuking at para 50.  
61 Geuking at para 42. 
62 The DPP appears to make this argument.  See DPP’s written submissions at para 37. 
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75. This Court’s finding and reasoning in Geuking was followed by the Supreme Court of 

Appeal in Garrido per Farlam JA (Cameron JA and Ponnan JA concurring).63  In Garrido, 

the sought person had been prevented by the Magistrate to lead evidence relating to the 

good faith of the requesting State.64  The good faith of the requesting State is a matter 

considered by the Minister under section 11. 

 

76. The Supreme Court of Appeal set aside the Magistrate’s committal order.  It followed 

Geuking by finding that the sought person had been entitled to lead evidence relating to 

surrender at the committal enquiry.65 

 

77. The Supreme Court of Appeal held that the statement about evidence in Geuking was not 

obiter, and that in any event it was correct.66 It held that the issue before the Constitutional 

Court in Geuking was the constitutionality of section 10(2).  As part of its reasoning in 

concluding that the subsection is not unconstitutional, this Court had regard to five reasons.  

The fifth reason was the entitlement of a sought person to give evidence on matters having 

a bearing on the exercise by the Minister of the discretion under section 11.  It follows, the 

Supreme Court of Appeal  held, that the fifth reason was part of the ratio of the judgment.67 

 

78. But even if the fifth reason could be regarded as obiter, the Supreme Court of Appeal gave 

two additional justifications in support of this reasoning.  

 
63 Garrido v Director of Public Prosecutions, Witwatersrand Local Division and Others [2007] 4 All SA 1100 (SCA) 
at paras 22-3.  
64 Garrido at para 10.  
65 Garrido at para 28.  
66 Garrido at para 24.  
67 Garrido at para 23. 
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79. First, section 9(2) requires section 10 extradition enquiries shall proceed in the manner in 

which a preparatory examination is to be held.  The way preparatory examinations are to 

be held is the subject of Chapter 20 of the Criminal Procedure Act 51 of 1977.  In Chapter 

20, sections 133 and 134 provide, as far as is material: 

 

“An accused may [after the charge has been put to him and he has pleaded thereto] 

. . . give evidence or make an unsworn statement in relation to a charge put to 

him.” 

“An accused may call any competent witness on behalf of the defence.” 

 

80. An accused has the right to lead evidence “in relation to” a charge put to him at a 

preparatory examination.  Applying the sections to extradition enquiries the Supreme Court 

of Appeal held that the sought person has the right to led evidence with respect to the 

charges put to him by the foreign State, even if the Magistrate is not required to consider 

and rule on the sought person’s surrender. 

 

81. Secondly, the Magistrate’s power to make “such report to the Minister as he or she may 

deem necessary” is designed to assist  the Minister with matters on which the Minister has 

to exercise a discretion under section 11.  Accordingly, it is appropriate that the sought 

person should be entitled to place such material before the Magistrate holding the 

extradition enquiry.  The aim of doing so is to include the material in the report and record 

of proceedings to convince the Minister to order that the sought person not be 

surrendered.68 

 
68 Garrido at para 25. 
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82. The DPP does not argue that Geuking and Garrido are wrong.  The DPP argues that the 

finding in Garrido is limited.69  It  argues that even though the sought person was 

attempting to impugn the good faith of the requesting State in Garrido, the evidence the 

sought person invoked in this respect related to the jurisdictional facts of the section 10 

enquiry.70  That is why, on their argument, the Supreme Court of Appeal held that the 

evidence should have been held to be admissible by the Magistrate in that case. 

 

83. The argument is unsound for three reasons: 

 

83.1. The evidence the respondent attempted to introduce was not related to the 

jurisdictional facts of the section 10 enquiry.  He sought  to demonstrate the paucity 

of evidence in the requesting State to show bad faith.  The Magistrate was provided 

with a section 10(2) certificate by the requesting State.  On Geuking, the Magistrate 

was  bound to accept that the foreign State had sufficient evidence. So, the evidence  

the respondent attempted to lead was irrelevant to the committal enquiry. 

83.2. The argument boils down to saying that only evidence that is directly relevant to 

the committal exercise by the Magistrate in section 10 enquiries is admissible. 

Garrido and Geuking clearly  make  a contrary  finding.  In both cases, the holding 

is broader: the sought person is entitled to give and adduce evidence relating to the 

surrender decision.  . 

 
69 DPP’s written submissions at para 35.  
70 DPP’s written submissions at paras 35-7.  
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83.3. The DPP does not dispute the Supreme Court of Appeal’s finding that the rationale 

of entitling the sought person to lead evidence regarding surrender is to assist the 

Minister through the section 10(4) report.  If that is the rationale, then there is no 

reason why that assistance should be constrained to evidence relating to committal. 

 

84. Significantly, the Magistrate was bound by Geuking and Garrido.  He had a duty to allow  

the respondent to lead evidence relating to his surrender. 

 

85. The DPP argues that Robinson II is authority for the contrary conclusion: the Magistrate is 

not obliged, or even permitted, to admit evidence relating to the surrender decision.71 

 

86. This is incorrect.  Robinson II concerned whether a Magistrate can decline to commit a 

sought person for reasons relating to fair trial rights in the foreign State.  It did not 

pronounce on whether evidence can be led at the section 10 extradition enquiry concerning 

those issues which are relevant to the sought person’s surrender. 

 

87. In Robinson II, Mr Robinson fled Canada after being convicted for sexually assaulting a 

fourteen-year-old girl.  He was then sentenced by a Canadian court, in absentia, to three 

years imprisonment.  Canada then requested South Africa to extradite Robinson.  Robinson 

was thereafter arrested and brought before a Magistrate. 

 

 
71 DPP’s Written Submissions at para 32. 
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88. The Magistrate, under section 10 of the Extradition Act, found Robinson to be liable for 

extradition and committed him pending the Minister’s decision in section 11.  Robinson 

successfully appealed this decision to the High Court (per Thring J).72  Thring J held that 

if Robinson was to be extradited, he would serve a sentence that had been imposed in his 

absence.  For this reason, the High Court held that Mr Robinson should have been 

discharged by the Magistrate.73 

 

89. This Court overruled Thring J’s judgment and order.74  This Court held that the Magistrate 

correctly committed Mr Robinson to prison.  The High Court was incorrect to have 

overturned the committal order on the basis that if he had been extradited, he would have 

had to serve a sentence of imprisonment imposed upon him in his absence.75  Section 10(1) 

concerns liability for surrender and committal to prison pending the Minister’s decision to 

surrender.  It is at the executive phase - the Minister’s section 11 decision - where fair trial 

rights in the requesting State are relevant.  This Court  held that there is nothing 

“constitutionally objectionable” to the narrow scope of the enquiry before the Magistrate.76  

The Magistrate’s committal order should not have been overruled in the circumstances, 

this Court held. 

 

 
72 S v Robinson 2004 (2) SACR 498 (C) (Robinson I). 
73 Robinson I  at 511D-E.  
74 Robinson II at para 72.  
75 Robinson II at para 60. 
76 Robinson II at para 53. 
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90. This Court did not hold that the Magistrate is precluded from admitting evidence relating 

to surrender.  It only held that the Magistrate should not discharge a sought person, who is 

liable for extradition, for reasons envisaged in the section 11 decision relating to surrender. 

 

91. Robinson II and Geuking are compatible.  Robinson II  holds that the reasons for discharge 

are narrow: they relate only to liability as defined in the Act.  Geuking holds that despite 

the reasons for discharge being narrow, a sought person is entitled to lead evidence beyond 

the issue of liability for extradition.  The evidence can be included in the Magistrate’s 

section 10(4) report, which is then forwarded to the Minister. 

 

92. Apart from cohering with Geuking and Garrido, interpreting the Extradition Act to allow 

for the sought person to lead evidence relating to surrender accords with this Court’s settled 

jurisprudence on statutory interpretation. 

 

92.1. Courts are required to interpret legislation not only so that legislation does not limit 

rights, but so that rights are promoted.77 

92.2. Courts have always interpreted legislation in favorem libertatis. There is a 

presumption that a reasonable interpretation of a statute that is less restrictive on 

the liberty of an individual is to be preferred over one that is more restrictive.78  

 
77 Section 39(2) of the Constitution.  See most recently Chisuse and Others v Director-General, Department of Home 
Affairs and Another [2020] ZACC 20; 2020 (10) BCLR 1173 (CC) at paras 46-59. 
78 Djama v Government of the Republic of Namibia 1992 NR 37 (HC) at 44F-J; Johnson v Minister of Home Affairs 
and Another  1997 (2) SA 432 at 434J-435A; Dadoo v Krugersdorp Municipality 1920 AD 530 at 552.  
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This presumption comports with the normative value system of the Constitution 

that requires promoting freedom.79 

92.3. In the context of extradition, this Court has cautioned  that “[e]extraditing a person, 

especially a citizen, constitutes an invasion of fundamental human rights”.80 

92.4. Allowing a sought person to lead evidence relating to surrender promotes their right 

to a fair hearing.  It affords them the liberty to raise pertinent evidence that they 

feel might be relevant before the Minister from the start of their extradition 

proceedings and have that evidence recorded in open court.  It does so without 

prejudicing or disadvantaging the prosecuting authorities or the requesting State.  It 

ensures that their concerns relating to surrender are before the Minister in the 

transcript and the possible report of the Magistrate. 

 

93. The DPP has argued that allowing a sought person to lead evidence relating to surrender 

will lead to unwarranted delays in committal proceedings.  The entitlement to lead evidence 

relating to surrender might extend the duration of committal proceedings.  But that 

extension is negligible and in any event not unwarranted, given the imperative to promote 

the sought person’s right to a fair hearing and ensure that all relevant material is before the 

Minister. 

 

 
79 See Jeebhai and Others v Minister of Home Affairs and Another [2009] ZASCA 35; [2009] 3 All SA 103 (SCA); 
2009 (5) SA 54 (SCA) (31 March 2009) at para 21, referencing Kazee v Principal Immigration Officer 1954 (3) SA 
759 (W) at 763A. 
80 Geuking  at para 1. 
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94. It is no response that a sought person is in any event entitled to lead evidence relating to 

surrender before the Minister. 

 

94.1. First, whether the Minister is obliged to give a hearing before deciding under 

section 11 has not been authoritatively pronounced on by this Court.81  If a court 

were to find that procedural fairness does not apply to the decision, then the right 

to lead evidence before the Magistrate becomes crucial.  It would be the only way 

to guarantee that evidence concerning the factors listed in section 11 is before the 

Minister. 

94.2. Secondly, even if the sought person is entitled to procedural fairness before the 

Minister takes the section 11 surrender decision, then that is no reason to prevent 

the leading of evidence beforehand at the judicial (extradition) enquiry.  Leading 

evidence during the judicial phase could expedite the executive phase.   Adducing 

evidence in a court might be easier and preferable for the sought person, especially 

if oral evidence is necessary.  Naturally, the extent to which evidence is led before 

the Magistrate will impact on the hearing that the Minister is obliged to give to a 

sought person. 

 

95. Accordingly, Magistrates have a duty to admit evidence relating to the surrender decision  

during the section 10 enquiry proceedings. 

 
81 To do so would entail finding that the Minister’s decision constitutes administrative action.  Procedural fairness 
does not apply to executive conduct.  See Law Society of South Africa and Others v President of the Republic of South 
Africa and Others [2018] ZACC 51; 2019 (3) BCLR 329 (CC); 2019 (3) SA 30 (CC) at para 64. 
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96. In this case, the Magistrate breached that duty, rendering his decision irregular and 

unlawful.   It is accepted that the review of the Magistrate’s admissibility decision and 

committal order are not in issue before this Court in these proceedings. 

 

97. We are, however, constrained to point out that not only did the Magistrate fail to follow, 

as he was required to do, the binding authority of Geuking and Garrido, but the transcript 

of the record of proceedings before the Magistrate also demonstrates that he had no regard 

for this authority at all.82  Indeed, his attitude83 towards the respondent, his counsel and 

binding precedent leaves much to be desired, and lamentably, he does not come across, it 

is fair to suggest, as a fair-minded and impartial judicial officer throughout the extradition 

enquiry.  That in and of itself would have, and does, taint his admissibility ruling on the 

evidence concerning the surrender decision, quite apart from the binding precedent and 

rule of law violations. 

 

V. ISSUE TWO: “RE-OPENING” COMMITTAL PROCEEDINGS 

98. The High Court, correctly it is submitted, held that the Magistrate’s failure to admit the 

respondent’s evidence relating to surrender was an irregularity.   

 

 
82 Record Volume 2 Page 123, 134,148, 149, 153, 154 
83 Record Volume 2 Page 161 line 25. 
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99. It declined84 to set aside the committal order and instead confirmed the committal order in 

paragraph 2 of its order.  But despite this, it ordered in paragraph 3 of its order: 

 

“The proceedings of the extradition enquiry which was held before the magistrate 

of Cape Town shall be re-opened, in order to allow the appellant an opportunity, 

if he so wishes, to put before the magistrate (for his consideration and report to 

the Minister in terms of s 10(4) of the Extradition Act, 62 of 1967, if he deems it 

fit) within 15 days from date hereof an affidavit by an expert on UK law, in relation 

to the alleged discriminatory features thereof pertaining to the sexual offences for 

which the appellant is sought for extradition to the UK, and any documentary 

evidence pertaining to the alleged unfair media coverage which the appellant has 

received.”  (emphasis added). 

 

100. Paragraph 3 of the High Court order assumes that the Magistrate has the power to hear 

evidence relating to the surrender decision after and in a separate self-contained hearing it 

has made a valid and binding committal order. 

 

101. However, the Magistrate has no power to consider further evidence once a committal order 

is made.  There are at least two reasons for this. 

 

102. First, the finding in Garrido was that if the Magistrate fails to admit evidence relating to 

surrender during committal proceedings, then the committal order is procedurally unfair.  

The Supreme Court of Appeal concluded its judgment by finding that “the magistrate failed 

 
84 The High Court’s failure to follow the Garrido precedent and the consequences thereof is not something we deal 

with in these in these written submissions because there is no appeal against the High Court order dismissing the 

respondent’s appeal and review of the Magistrate’s committal order. 
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to observe the procedural requirements of audi alteram partem, and that the order 

committing the appellant should, for this reason, be set aside”.85 

 

103. If it is the case that failure to admit evidence relating to the surrender decision renders a 

committal order procedurally unfair, then it cannot be that a committal order is upheld 

while proceedings are “re-opened” for evidence relating to the surrender decision.  The 

moment the High Court found that the Magistrate failed to admit surrender evidence, then 

it should have set aside the committal order for procedural unfairness.86 

 

104. The holding in Garrido implies that leading evidence relating to the surrender decision 

must occur within committal proceedings.  If it does not (when the sought person wishes 

to do so), then the proceedings are procedurally unfair.  There can be no additional or 

separate self-standing hearing with respect to evidence relating to the surrender decision—

all evidence is to be adduced during the section 10 enquiry. 

 

105. Secondly, the meaning of section 10(4) similarly implies that the evidence relating to the 

surrender decision must be led within the committal extradition enquiry and not separately. 

 

106. Beginning with the text of the Act,87 section 10(4) reads: 

 

 
85 Garrido at para 27. 
86 Setting aside unlawful or procedurally unfair conduct is the default remedy in a review.  The only exception is in 
exceptional circumstances, but the High Court did not find, and the DPP never argued, that there were any in this case.  
See Corruption Watch NPC and Others v President of the Republic of South Africa and Others; Nxasana v Corruption 
Watch NPC and Others [2018] ZACC 23; 2018 (10) BCLR 1179 (CC); 2018 (2) SACR 442 (CC) at para 82 onwards. 
87 Chisuse at para 52. 
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“The magistrate issuing the order of committal shall forthwith forward to the 

Minister a copy of the record of the proceedings together with such report as he 

may deem necessary”. 

 

107. Section 10(4) thus envisages the Magistrate forwarding the Minister two things: a copy of 

a record of the proceedings and possibly a report. 

 

108. There is no doubt that the “proceedings” the record of which the Magistrate sends to the 

Minister refers to the committal proceedings (the enquiry) under section 10. 

 

109. With respect to the report,  section 10(4) does not refer to a report of the proceedings, but 

“such report as [the Magistrate] may deem necessary”.  On one reading, the report could 

only be in respect of what occurred in the committal proceedings, to the extent that the 

Magistrate deems it necessary to comment on what occurred in the proceedings.  On this 

reading, the Magistrate has no separate power to hear evidence relating to surrender 

separately to committal proceedings.  The evidence must be led during the committal 

proceedings so that it can be included in the Magistrate’s report. 

 

110. However, on a very broad reading, it is possible to interpret “such report as he may deem 

necessary” as extending beyond the committal proceedings.  On this interpretation, the 

Magistrate has the discretion to hear evidence relating to the surrender decision 

independently of the committal proceedings. 
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111. But, the context of section 10(4) militates heavily against this broad reading.  Section 10(4) 

must be read with section 9 and the other provisions of section 10.  Section 9(1) reads: 

 

“Any person detained under a warrant of arrest or a warrant for his further 

detention, shall, as soon as possible be brought before a magistrate in whose area 

of jurisdiction he has been arrested, whereupon such magistrate shall hold an 

enquiry with a view to the surrender of such person to the foreign State 

concerned.”  (emphasis added). 

 

112. Section 9(1) envisages a single enquiry before the Magistrate with a view to the surrender 

of such person.  Section 9(2) confirms this, and provides that the rules regulating the 

extradition enquiry are the rules regulating preparatory examinations: 

 

“Subject to the provisions of this Act the magistrate holding the enquiry shall 

proceed in the manner in which a preparatory examination is to be held in the case 

of a person charged with having committed an offence in the Republic and shall, 

for the purposes of holding such enquiry, have the same powers, including the 

power of committing any person for further examination and of admitting to bail 

any person detained, as he has at a preparatory examination so held.”  (Emphasis 

added). 

 

113. Section 9(4)  provides that if the requesting State is a foreign State, “the provisions of 

section 10 shall apply”.  That is, section 9(1) establishes generally that there the Magistrate 

conducts an enquiry with a view to the surrender of the sought person.  Section 9(2) 

specifies that the enquiry shall be akin to a preparatory examination.  Section 9(4) specifies 

further still how the enquiry operates with respect to foreign States. 

 

114. Section 10(1) states: 
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“If upon consideration of the evidence adduced at the enquiry referred to in section 

9(4)(a) and (b)(i) the magistrate finds that the person brought before him or her is 

liable to be surrendered to the foreign State concerned and, in the case where such 

person is accused of an offence, that there is sufficient evidence to warrant a 

prosecution for the offence in the foreign State concerned, the magistrate shall 

issue an order committing such person to prison to await the Minister's decision 

with regard to his or her surrender.”  (emphasis added). 

 

115. Again, the section envisages a single enquiry and purports to regulate the Magistrate’s 

powers in respect of that single enquiry.  Section 10(1) narrows the enquiry before the 

Magistrate even further, by providing that the enquiry is only geared at committal. 

 

116. In turn,  when section 10(4) is considered, it is clear that the Magistrate is only empowered 

to hold an enquiry with respect to the committal of the sought person.   

 

117. So, the report referred to in section 10(4) cannot be generated by a Magistrate outside of 

those proceedings.  Once a committal order is made, proceedings to adduce further 

evidence cannot be “re-opened”, unless the committal order is set aside. 

 

118. The upshot of finding otherwise means that a Magistrate has an undefined discretion to 

preside over proceedings for the purposes of possibly producing a section 10(4) report.  

The “report proceedings” would not be bound by section 9(2) and would not have clear 

rules relating to cross examination, admission of evidence, and calling of witnesses.  The 

Extradition Act can hardly be interpreted to lead to this absurd result.88 

 
88 Chisuse at para 47. 
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119. The interpretation we contend for is also supported by Geuking.  This Court held that “the 

person concerned is entitled to give and adduce evidence at the enquiry which would have 

a bearing not only on the Magistrate’s decision under section 10, but could have a bearing 

on the exercise by the Minister of the discretion under section 11”.89  This Court clearly 

envisaged a single enquiry: the committal enquiry under section 10. 

 

120. The report by the Magistrate concerns, and can only concern, what occurred during the 

committal proceedings.  The High Court was incorrect to order a “re-opening” of 

proceedings to hear evidence relating to surrender without setting aside the committal 

order. 

 

VI. ISSUE THREE: REMEDY 

 

121. We submit that the order sought by the DPP may be granted, but only for the reasons 

advanced in these written submissions.  

 

122. Paragraph 3 of the High Court’s order should be set aside on appeal, since the Magistrate 

is not empowered under the Extradition Act to “re-open” proceedings to hear evidence 

relating to surrender when a valid committal order exists. 

 

 
89 Geuking at para 42(e). 
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123. This Court may be concerned that the respondent is not being afforded effective relief, 

since the Court is not setting aside the committal order despite the irregularity committed 

by the Magistrate.90 

 

124. But the respondent is not without a remedy. It is emphasised that he has the right to submit 

evidence and advance argument to the Minister in relation to the surrender decision.  

Importantly, he will be able to explain to the Minister whatever prejudice he has suffered 

by the irregular conduct of the Magistrate; and he could obviously judicially review any 

surrender decision made by the Minister. 

 

125. For these reasons, and not those advanced by the DPP, leave to appeal and the order sought 

should be granted. 

ANTON KATZ SC 

KESSLER PERUMALSAMY 

ESHED COHEN 

Chambers, Cape Town 

Pro bono counsel 

22 October 2020 

 
90 It is by now trite that successful litigants are entitled to effective remedies.  See most recently Mwelase and Others 
v Director-General for the Department of Rural Development and Land Reform and Another [2019] ZACC 30; 2019 
(11) BCLR 1358 (CC) ; 2019 (6) SA 597 (CC) at para 35, citing Fose v Minister of Safety and Security [1997] ZACC 
6; 1997 (7) BCLR 851; 1997 (3) SA 786 (CC). 


