- 50 -

 SEQ CHAPTER \h \r 1IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

Constitutional Court Case No: 70/2020

SCA Appeal Case No: 860/2018

Gauteng Local Division Case No: 39717/2012

In the matter between:

UNIVERSITY OF JOHANNESBURG


       Applicant

and 

AUCKLAND PARK THEOLOGICAL 
SEMINARY 
   First Respondent

WAMJAY HOLDINGS INVESTMENTS 
(PTY) LTD

  Second Respondent
FIRST AND SECOND RESPONDENTS’ HEADS OF ARGUMENT
I. INTRODUCTION AND SUMMARY OF ISSUES
 

1. This is an application for leave to appeal to this Honourable Court against the judgment of the Supreme Court of Appeal (“the “SCA”) in favour of the Respondents.
2. At the outset, it must be stated that it appears that both the facts and the law are common cause in this matter. The parties appear to differ only in regard to the application of the law to the facts.
3. In its application for leave to appeal, UJ contends that it its entitled to invoke the appeal jurisdiction of this Court on the basis that the matter raises constitutional issues, namely an alleged negative infringement of the right to higher education, or that it raises a matter of public importance, namely the issue of how and to what extent contextual evidence may be used in the contractual interpretation.
4. The Respondents, in their answering affidavit, deny that UJ is entitled to invoke the appeal jurisdiction of the Constitutional Court since there is no infringement (negative or otherwise) of the right to Higher Education and that this Court in Diener NO v Minister of Justice & Correctional Services 2019 (4) SA 374 (CC) [52] has already endorsed the principles of contractual interpretation and the use of contextual evidence as set out in Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA) [18] (“Endumeni”) and there is therefore no prospect that such approach requires revisiting by this Court. Whether this Court can or should invoke its appeal jurisdiction having regard to what is now contended by UJ in its heads of argument, will be more fully dealt with below.
5. In essence and if regard is had to UJ’s submissions set out in its heads of argument and if this Court finds that it should invoke its appeal jurisdiction, the issues for determination in this application for leave to appeal can be distilled into the following two issues:
5.1 Whether the SCA was correct in finding that, on a proper interpretation of the lease agreement as pleaded by UJ in its pleadings, there was no wording therein indicating that the rights of ATS were personal to ATS and incapable of cession i.e. delectus personae, and therefore correct in finding that the contextual evidence was irrelevant in determining that issue and inadmissible;
5.2 Alternatively, if the contextual evidence was in fact relevant and admissible, whether such did indeed establish that the parties intended the rights to be delectus personae and if so, whether the conduct of ATS constituted a repudiation of its obligations.
II.
APPEAL JURISDICTION

6. Before this Court can grant leave to appeal, it must find that either there is an infringement of constitutional rights or there is a matter of public importance justifying the invocation of this Court’s appeal jurisdiction
.

7. UJ’s reliance on the infringement of the right to higher education was a rather transparent attempt to bolster its flimsy jurisdictional grounds for leave to appeal to this Court. There is in fact no infringement of the right to higher education as a result of the cession and in any event, UJ has no right per se to higher education, which is being infringed by the cession. 
8. UJ appears to have conceded that there is no negative infringement of the right to higher education since there is no further mention of this alleged infringement in UJ’s heads and correctly so. If UJ no longer persists in this contention, there is no basis to rely on any infringement of constitutional rights to support the invocation of this Court’s appeal jurisdiction. 

9. The only remaining basis to invoke this Court’s appeal jurisdiction is to rely on the contention that the appeal raises a matter of public importance, being the extent to which contextual evidence may be used to interpret written agreements. 

10. However, there is no dispute between the parties in regard to the law on this issue as set out in Endumeni and indeed the Respondents have no quibble with the law as set out in UJ’s heads of argument. The parties appear to be ad idem that this Court has endorsed the principles as set out in Endumeni and there is therefore no issue of public importance in this regard that requires this Court to invoke its appeal jurisdiction. Rather, it is the application of the agreed principles in respect of which there is a dispute. 

11. The mere fact that the SCA may (allegedly) not have applied the aforesaid principles correctly (which is denied), does not per se confer appeal jurisdiction upon this Honourable Court unless the law requires revisiting, which it clearly does not since this Court has approved the principles of contractual interpretation and admissible evidence as set out in Endumeni. It also does not establish that there is any inconsistency in the jurisprudence of the SCA in relation to the use of contextual evidence in contractual interpretation. In fact, an analysis of the case law emanating from the SCA and this Court evidence no such inconsistency and the principles as set out in Endumeni are of applied by all the courts.
12. In the circumstances, it is submitted that this Court should dismiss the application for leave to appeal with costs since UJ is attempting nothing other than to appeal the decision of the SCA on the pretext that there is an issue of public importance which requires this Court’s intervention. As set out above, there is none.
III.
WHETHER THE RIGHTS IN THE LEASE AGREEMENT ARE DELECTUS PERSONAE
13. As correctly pointed out by UJ, there are in principle only two ways in which a creditor may be prevented from ceding a contractual right:
13.1 The contract contains a pactum de non cedendo or “undertaking not to cede”;
13.2 The right by its very nature is so personal to the holder of the right, that it is incapable of being ceded without the consent of the debtor i.e. the so-called delectus personae. 
14. In its pleadings UJ did not rely on a pactum de no cedendo and nor could it since there is no term in the written lease that prevents ATS from ceding its rights. Rather, UJ pleaded that “on a proper interpretation of the lease agreement the rights and obligations created by the lease agreement were personal to the defendant”
. It therefore relied on the allegation that on a proper interpretation of the terms of the lease agreement, the rights accorded to ATS in the lease agreement were delectus personae.
15. It appears that UJ (and not the SCA as alleged by UJ) has conflated the concept of pactum de non cedendo (a contractual term) with delectus personae, which does not require a contractual term to establish such but is established by an analysis of the nature of the right itself.
16. In casu, one need only determine the nature of the right, in order to determine whether it is by its very nature delectus personae. That is the extent of the contractual interpretation necessary i.e. on a proper interpretation of the lease agreement, what is the nature of the right? Contextual evidence is therefore only necessary (if at all) in order to determine the nature of the right, insofar as one is not able to do so on the ordinary grammatical meaning of the words in the contract.
17. The nature of right in issue in this matter is quite easily capable of determination from a plain reading of the lease agreement. The nature of the right is simply the beneficial occupation of premises by a tenant and the rights that flow from such beneficial occupation. Nothing more and nothing less. This bearing in mind that one is determining the rights of the tenant and not the obligations – which obligations are irrelevant to the issue of delectus personae since one is concerned with the transmission of rights and not obligations.
18. Once the nature of the right conferred by the contract is determined, there is nothing further to interpret in order to determine whether the right is delectus personae.
19. That being so, if the nature of the right is beneficial occupation of property, one must then determine whether such a right is ordinarily by its nature (and not due to a contractual term), incapable of cession.
20. The following is said about the concept of delectus personae in LAWSA
:
“Delectus personae  A right may not be ceded without the consent of the debtor if the performance the debtor is to render to the proposed cessionary would differ in character from the performance the debtor is to render to his or her current creditor. The identity of the creditor (delectus personae) thus becomes decisive. The emphasis is on the debtor’s obligation, the complement of the right which is the subject of the disputed cession, and not on any obligation the creditor may have incurred towards the debtor arising from the obligationary agreement, which will of course remain unaffected by the cession. ….Whether or not the nature of the debtor’s obligation is such as to entail a delectus personae and exclude cession is always a question of fact.

It has been said that “as regards the lessor, there is ordinarily no delectus personae”.
 This is true of urban tenements but not in respect of rural tenements. A tenant under an urban tenement may accordingly cede the rights under a lease without the consent of the landlord, unless the terms of the lease forbids the tenant from doing so.

The restriction on the creditor’s freedom to cede has been explained to be “simply a manifestation of the general principle that the cession should not disadvantage the debtor”
.

Delectus personae should not be confused with a defence in personam or with a pactum de non cedendo although there may be many instances where, in circumstances of delectus personae, a tacit pactum de non cedendo can readily be implied.

21. The nature of cession in regard to leases is dealt with as follows in LAWSA
:
“The nature of cession  The word “cession” has sometimes been used as synonymous with, or including, “assignment”, but the two should be distinguished, “cession” meaning a transference of rights only and “assignment” a transference of both rights and obligations. These meanings will be adopted in what follows; but when either of the words is used in a lease the question is what the parties meant by the word they used, not what others prefer.

If a lessee is entitled to cede his or her rights and does so, the resulting legal position is that the lessor is bound under the lease (not under a separate contract as in the case of a sublease) to allow the cessionary to exercise the rights which the lessee had and ceded to him or her, while the lessor continues to look to the lessee for the performance of all obligations under the lease
.

22. LAWSA states as follows:
“Power to cede  If there is an express or implied provision in the contract it governs the lessee’s power
. In the absence of an express or implied provision the lessee may without the lessor’s consent cede his or her rights under a lease of urban property but not of rural property.

23. At the outset, it is important, bearing in mind the aforesaid exposition of the concept of delectus personae, to establish who is the creditor of the rights and who is the debtor of the rights since it is said that “a right may not be ceded without the consent of the debtor if the performance the debtor is to render to the proposed cessionary would differ in character from the performance the debtor is to render his or her current creditor.”  
24. In the present matter, the debtor, whose consent is necessary if the rights are personal to the creditor, is clearly UJ. ATS is the creditor who may demand performance of its rights. The rights in question are the rights which ATS had in the lease. Those rights are merely the right to beneficial occupation of the leased premises. This right to beneficial occupation does not change the characteristics of the performance by UJ merely because it must now provide beneficial occupation to Wamjay instead of ATS.
25. In the circumstances, it is submitted that the rights of ATS could never be delectus personae and this accords with the common law that the rights in a lease are usually freely transmissible and therefore capable of cession, unless the lease expressly or by implication intends otherwise. 
26. Furthermore it is clear that the cession will only be precluded if UJ’s obligations are prejudiced by the cession of ATS’ rights in the lease in that the performance UJ would have to render is different in character or that it has greater burdens placed upon it by the cession
. There was no evidence of greater burdens placed on UJ by the cession of the right of beneficial occupation from ATS to Wamjay. 
27. In the circumstances, if the right in issue is not by its very nature delectus personae, then the right is freely transmissible and ATS could only be precluded from ceding this right if it was contractually precluded from doing so i.e. a pactum de non cedendo or the parties expressly agreed that the right is delectus personae. It is common cause that there was no such term in the lease agreement and importantly, UJ did not rely on a tacit term to this effect.
28. That being so, the SCA was correct in finding that the contextual evidence was inadmissible and irrelevant since there was no term in the contract that needed interpretation against the background of the contextual evidence in order to determine whether the parties intended the rights to be delectus personae, despite the rights by their very nature being freely transmissible. 
29. One cannot use contextual evidence to interpret words that are not there, and contextual evidence cannot be used to import words that are not there – however much UJ may wish the words were there.
30. This ultimately is the conundrum which UJ faces – the nature of the right is that it is freely transmissible and therefore not delectus personae by its very nature and the contract does not contain any words that indicate that the parties intended the rights to be incapable of cession or which precluded the tenant from ceding its right to beneficial occupation. 
31. We reiterate that the issue is whether rights were transmissible since ATS did not purport to assign any of its obligations to Wamjay and did not do so but merely ceded its rights in the lease agreement to Wamjay. UJ was therefore still entitled to enforce those obligations by ATS and was not therefore prejudiced in any way by the cession of the rights by ATS to Wamjay.
32. UJ in its heads of argument has made much of the fact that Wamjay intended to establish a Muslim primary school on the premises and not a facility for higher education. UJ attempts to use this fact as another factor to be taken into account in determining whether the right was delectus personae or agreed to be such in the lease agreement. This is a fallacious argument for the reasons which follows.
33. Whilst the agreed use may be a factor in determining the nature of the right, its intended use by a cessionary cannot determine whether it was intended to be delectus personae in the first place, since such intended use was not known at the time that the parties agreed to the terms. Another way of putting the proposition is this: If Wamjay had intended to use the premises for the establishment of a Muslim higher education facility, could UJ (on its interpretation of the usage clause) use this fact to suggest that the right was not freely transmissible? The answer is clearly no, since if the cessionary was to use the premises for their agreed use, this could not influence the determination of whether the right was intended to be delectus personae. In other words, the agreed use of the premises as set out in the lease agreement is irrelevant in determining whether the right was intended to be delectus personae, unless the wording of the lease expressly stated that the premises may be used by ATS and no other. Such wording is not contained in the lease agreement.
34. UJ also makes much of the contention that a “schizophrenic” situation arises from the cession in that Wamjay is entitled to occupation but cannot give effect to clause 8.1 since it is not involved in higher education whilst ATS cannot do so since it no longer has the right to occupy the leased premises. This contention ignores the fact that the cession agreement between ATS and Wamjay specifically provides in clause 4
 thereof that Wamjay agrees to comply with the lease obligations imposed on ATS and that ATS can compel such compliance by Wamjay. The schizophrenia situation is therefore perceived rather than real.
35. The SCA was therefore correct in finding that UJ had not proved the case which it had pleaded i.e. that “on a proper interpretation of the lease agreement the rights and obligations created by the lease agreement were personal to the defendant”
.
36. The application for leave to appeal should therefore be dismissed with costs.
IV.
THE CONTEXTUAL EVIDENCE – WHAT DID IT ESTABLISH?
37. In the event that this Court finds that the contextual evidence was indeed admissible and relevant, then it is submitted that the contextual evidence in any event did not establish that the rights accorded to ATS in the lease agreement were delectus personae for the reasons which follow. This portion of the heads of argument is therefore only applicable as an alternative to the submissions in the preceding sections of these heads of argument.
38. UJ relies largely (and so did the court a quo and Full Court) on the contextual evidence of the co-operation agreement between UJ and ATS, Mr Kuypers letter to UJ seeking a sale by UJ of the property to ATS and the application to the Minister and the Minister’s consent to the lease of the property by UJ to ATS, as establishing that the parties intended the ATS’ rights in the lease agreement to be delectus personae.
39. Firstly, before embarking on setting out the Respondents’ submissions in this regard, it is necessary to point out that whilst relying heavily on the co-operation agreement for its contention that the parties intended the rights to be delectus personae to ATS and no other, the one glaring omission from UJ’s heads of argument is the fact that UJ in fact cancelled the co-operation agreement as far back as 3 December 2007
. UJ did not therefore appear to believe that the co-operation agreement was so vital to the life of the lease agreement. As will be seen below, the co-operation agreement served nothing other than the foot in the door to enable ATS to open negotiations with UJ for the sale of the property by UJ to ATS, which ultimately culminated in a lease agreement and not a sale agreement. It was by no means the causa of the lease agreement.
40. As set out above, the nature of the right in question does not by itself establish that it was delectus personae – in fact the opposite is established. Therefore, one can only establish that the right was intended by the parties to be delectus personae if it was the common intention of the parties to the lease agreement and if such an intention appears from relevant or admissible documents as part of the contextual of the facts. 
41. Such documents can only establish such common intention if known to both parties to the lease at the conclusion thereof. UJ’s application to the Minister and the Minister’s consent was not made available by UJ to ATS prior to the conclusion of the lease. On that basis, UJ’s application to the Minister and the Minister’s consent is wholly irrelevant to the interpretation of the lease and in particular the determination of a common intention of the parties to the lease. 

42. In any event, the reference in the lease agreement to the Minister’s approval was solely to establish UJ’s right to conclude such a lease agreement with ATS (since UJ required Ministerial consent) and accordingly was not intended to be an operative term, was not included in the operative terms and did not become part of the operative terms of the lease agreement.

43. However, if UJ’s application to the Minister and the Minister’s consent is relevant to the determination of the question whether ATS’ rights were delectus personae, the Respondents submit that the court a quo and the Full Court did not place sufficient reliance on the fact that the Minister also gave consent for the leasing and development of other UJ properties without ever being aware of the identity of the prospective tenants and furthermore the consent was a blanket consent and did not refer to ATS by name at all
. 
44. This proves that the identity of the prospective tenants was not material to the Minister. If the identity of prospective tenants was material to the Minister, the Minister would have sought the identity of such prospective tenants before consenting to leases to such parties. The Minister did not do so, and it is submitted that in such circumstances the Minister did not intend granting consent for leases only to specific parties. The evidence (as briefly set out below) was clear and UJ’s witnesses conceded that the only reason that ATS was specifically mentioned in the application letter was the fact that its identity was at that stage known to UJ.
45. Furthermore, the court a quo and the Full Court overemphasised the role of Mr Kuypers’ letter to seek the approval of UJ for a sale of the property to ATS in which correspondence he referred to the co-operation agreement
. From a perusal of such correspondence and the evidence, it is clear that Kuypers merely used the co-operation agreement as a basis for goodwill between the parties and as a bargaining chip and the undisputed evidence of Labuschagne (as set out below) and as found in the judgment
, the co-operation agreement did not play any role in the negotiations (other than to get ATS in the door so to speak to begin negotiations) and the matter was dealt with as an arms’ length commercial transaction. There is no evidence that Mr Kuyper’s correspondence with UJ typified the relationship and approach between UJ and ATS in relation to the negotiation and conclusion of the lease. If that is so, then the rights accorded to ATS were not delectus personae to ATS on this basis and the court a quo and Full Court erred in this regard.
The law of contractual interpretation

46. In addition to Endumeni, the current position of the law in regard to the interpretation of contracts, was also summarised in Novartis SA (Pty) Ltd v Maphil Trading (Pty) Ltd 2016 (1) SA 518 (SCA) [24] – [31] and particularly at para [27]
. It is also useful to refer to the recent matter of Unica Iron and Steel (Pty) Ltd and Another v Mirchandani 2016 (2) SA 307 (SCA [21] where the SCA, after reaffirming the aforesaid case law, explained that the way in which parties carried out their agreement may be considered as part of the contextual setting to ascertain the meaning of a disputed term.
47. It is very clear from the aforesaid case law that evidence of the intention of the parties is not permissible and is irrelevant and the court must determine the parties’ common intention from the wording in the document in the context of the facts of which the parties were aware when it was concluded and how it was carried out by the parties.
48. The evidence regarding the circumstances was given largely by Carel Labuschagne (“Labuschagne”), Prof Jean Du Plessis (“Prof Du Plessis”) and Prof O’Brien (“Prof O’Brien”) (regarding the circumstances before the conclusion of the lease) and Charmaine Keet (“Keet”) (regarding the circumstances after the conclusion of the agreement and in particular how the lease was implemented by the parties).
49. Labuschagne testified that he was a member of the “Bates Ontwikkeling Kommittee” (“BOK”) of UJ and that UJ had decided to embark on a process of development of its various properties in Auckland Park
. It is common cause and clear from the evidence that the ATS had sought additional property to carry out their activities since the property they already owned (being adjacent to the leased premises) was too small to build the college they intended to build. ATS also had other activities which had nothing to do with UJ or the co-operation agreement. ATS made a request and motivated the need for property (a part of Erf 809) to UJ on 5 June 1995. The motivation was partly on the basis that UJ should favourably consider the application to purchase that land in the light of the spirit of co-operation between the two institutions
.
50. Labuschagne testified that whilst he was aware of the existence of the co-operation agreement, he had not seen nor read the co-operation agreement, was not involved in its conclusion and he treated the co-operation and lease agreements as two separate agreements each dealing with their own subject matter, the co-operation agreement dealing with the academic co-operation between ATS and UJ and the lease dealing with the lease of part of the property by ATS from UJ
. He testified that at all times when the parties negotiated this was done in a good spirit between the parties and in a spirit of co-operation. However, when it came to the price for the property UJ sought the fair market value and it was treated as a normal commercial and arms’ length transaction
.
51. Initially a sale of land was mooted
 and there were negotiations surrounding the appropriate purchase price and various valuations were procured by the parties as to the market value of the portion of the property
. It was clear from the various correspondence at the time that, although Labuschagne’s evidence was that ultimately the agreed price was lower than market value (in his untested opinion – bearing in mind he is not an expert), both UJ and ATS were negotiating for the best respective price for each party i.e. UJ wanted as high a price as possible and ATS wanted as low a price as possible. Labuschagne conceded this. Ultimately a purchase consideration of R700 000 was agreed upon in terms of a once-off payment.
52. Eventually however, UJ decided to rather lease a portion of the property to ATS for 99 years rather than alienate that portion of land in terms of a sale. It appears that rather than alienate the property UJ had determined to afford ATS as close to dominium over the property as possible, but still retain some control over the use of the property.

53. Prof O’Brien in his evidence confirmed that UJ was aware that the college which ATS intended to build on the leased property was not solely for the purpose of the co-operation agreement and the co-operative courses between UJ and ATS, but that ATS also conducted its own courses and education programmes
.
54. At that stage and in the beginning of 1996, Prof Du Plessis was requested to become involved in the revising of the draft agreement which would be provided by ATS’s attorney, Daan Mostert (“Mostert”).  Prof Du Plessis explained that he was a Professor in Mercantile Law and specialised in Corporate and Commercial Law. Prof Du Plessis had also been part of the BOK and he had been involved in discussions with representatives of the Minister in regard to the various developments in respect of UJ’s properties. He confirmed that he too was not aware of the specific provisions of the co-operation agreement although he was aware of its existence
. He was informed that the Minister was unlikely to agree to a 99-year lease
.
55. In a meeting on 15 April 1996 he informed ATS that a 99-year lease would be unacceptable to the Minister and that UJ would go ahead and seek his consent to a 30-year lease. At that same meeting a once-off rental of R720 000 was discussed. The parties finally agreed to a 30-year lease renewable for further periods of 30 years at a time. Prof Du Plessis could not recall how a period of 30 years was decided upon.

56. An application was made by UJ to the Minister in which his consent was sought to 30-year leases in respect of the various properties identified on a diagram of properties labelled B1-E1 for the purposes of development. In the motivation letter to the Minister and although his consent was sought for 30-year leases for development on the various properties, none of the other prospective lessees were identified other than ATS
. The Minister granted his consent but his letter confirming his consent does not limit his consent to leases for “higher education” as claimed by UJ and also did not limit his consent to a lease on the property marked E1 only to ATS.  Du Plessis
 confirmed that the motivation specifically referred to ATS in respect of the property situate at E1 because at that stage ATS was identifiable as the prospective lessee whereas this was not necessarily the case in respect of the other prospective lessees of the other properties.
57. Despite not being informed of the identity of the other prospective lessees on the other properties, the Minister nevertheless granted his consent to 30-year leases for purposes of development. In fact, when later consents were sought by the Minister for the alienation of other properties, the prospective purchasers were not identified either
. Despite this the Minister nevertheless granted the consents sought.
58. It is submitted that this proves the specific identity of the prospective lessees or purchasers was not important to the Minister, otherwise he would surely have sought the details and background of the prospective lessees or purchasers. The Minister also never specified the exact use for the properties, and it appears that he left this for UJ to agree in its lease agreements.
59. Prof Du Plessis testified that although he was aware of the co-operation agreement, he had not seen it nor considered it for the purposes of revising the draft lease agreement. He did not consider the co-operation agreement to be the substratum of the lease agreement
. 
60. Prof Du Plessis then made various revisions and comments to the draft agreements. Prof Du Plessis conceded that the negotiations had been extensive, and the parties had carefully considered and analysed the provisions of the lease before its signature by the parties. Both parties had been represented by legal representatives (UJ by Prof Du Plessis and ATS by attorney Daan Mostert). Importantly he confirmed that very careful consideration was given to the exact wording of the various provisions of the lease
.
61. He inserted the wording “opvoedkundige, godsdienstige and aanverwante doeleindes, oprigting van kampus vir onderwys, onderrig, navorsing, opleiding, kantore and studentfasiliteite” in clause 8.1 of the lease. It is noteworthy than there is no mention of “hoër onderwys” or “tertiary education” in the various revisions or the final version. He also inserted the provisions of clause 8.2 concerning what could be built on the leased premises and that the tenant needed the prior written consent of the landlord before the tenant was entitled to “op te rig” which translated means “to construct”. He also testified that he had removed the word “onderverhuurders” from clause 10 of the lease. He explained that it would be difficult for UJ to retain “control” over sub-lessees.
 He conceded however that although he did not consider it at the time he was aware of the difference in law between a cessionary and a sub-lessee.

62. Keet testified that she had officially joined UJ in 2005 when RAU and the Technikon had amalgamated to form UJ. She was employed as the Co-ordinator: Property Management Services and her tasks were to coordinate the management of UJ’s various properties. This included the sales and leases of such properties
. Keet confirmed that UJ had sold the property to PMD on 2003 and it was transferred to PMD on 12 December 2003
. This was however before her time at UJ
. She testified that as far as she was aware PMD had intended to develop the property. PMD in turn had sold and transferred the property to Clidet on 3 June 2004. There is no evidence that PMD ever developed the property or even commenced with the development thereof. 
63. Keet testified that Clidet had begun some digging and excavations on the property for this purpose. Ultimately Clidet did not proceed with the planned development and on 24 June 2008 the property was sold by Clidet to UJ in terms of a written agreement of sale and was transferred to UJ on 10 September 2008.
 
64. Importantly in all the aforesaid sales and transfers from UJ to PMD and from PMD to Clidet and from Clidet to UJ
, the lease was always acknowledged and recognised in the deeds of sale and the transfer deeds. Even the sale between Clidet and UJ in June 2008 recognised the validity of the lease even though this was after the cancellation of the co-operation agreement. There was no evidence that UJ developed the Sophia Town Residence on that portion of the property not let to ATS.
 This only occurred after UJ re-acquired the property from Clidet, years after the lease was concluded. There is accordingly no basis for the finding by the court a quo that either PMD or Clidet had to develop that part of the land for student housing (an aspect relevant to UJ’s operation) or that the development of Sophia Town Residence played any role in relation to the conclusion of the lease, such as confirming an intention to keep control over the development of any of UJ’s properties.
65. At no time was it ever suggested that the lease agreement had been terminated because of the cancellation of the co-operation agreement and Keet confirmed that although she was aware of the co-operation agreement and its termination, she was not aware of its details and had never seen it.

66. Keet confirmed that on 12 February 2012 she had sent Professor Hattingh of ATS (“Prof Hattingh”) an email in which UJ offered to pay for the cancellation of the lease for R2,5 million
. She also confirmed that no agreement was reached in this regard and on 4 May 2010 UJ made a similar offer to the Apostolic Faith Mission Church
.
67. From all the evidence, it appears that the co-operation agreement played no meaningful role in the conclusion of the lease other than to instil a spirit of good will between the parties and to serve at best as a springboard for the lease. However, the parties certainly negotiated at arms’ length using legal representatives and attempting to agree the fair market value and applied their minds very carefully to the terms of the lease.
68. It also transpires that in 2004 UJ sold and transferred the property and was no longer the landlord, despite the fact that the co-operation agreement was still extant and UJ could no longer enforce its rights of control as landlord. The property then took on a commercial flavour in the sense that it was intended for development of residential properties for sale to the public. UJ, even after the co-operation agreement was terminated, still recognised the validity of the lease and even attempted to purchase the lease from ATS.
69. With the benefit of the aforesaid contextual facts and the case law, it is necessary to determine whether, on a proper interpretation of the lease, the rights in the lease were personal to ATS or delectus personae to ATS and therefore incapable of cession as alleged by UJ.
70. UJ can only succeed in proving that the rights were delectus personae if it proves that the purpose of the lease was to give “practical effect” to the provisions of the co-operation agreement, as pleaded by UJ, since in that event, UJ’s performance to Wamjay would be different in character. However, the problem with this contention is that neither Labuschagne nor Prof Du Plessis considered the provisions of the co-operation agreement when concluding the lease. Both testified they were aware that there was a co-operation agreement between UJ and ATS but were not aware of its provisions and Labuschagne went as far as testifying that he treated both as separate and dealing with different issues. The lease was not therefore concluded to give practical effect to the co-operation agreement, and this was clearly not the common intention of the parties as confirmed by UJ’s two witnesses. 
71. In such circumstances, it cannot be said that UJ’s performance and obligations in the lease would change in character if ATS’ rights were ceded to Wamjay, since such obligation and performance was merely to provide beneficial occupation of the leased premises and not to provide performance in terms of the co-operation agreement, which was something different and treated by the parties as something different with different rights and obligations. There is in fact no provision in the co-operation agreement compelling UJ to provide land to ATS in order to practically comply with the provisions of the co-operation agreement. The lease agreement does not even refer to the co-operation agreement.
72. Secondly, there is nothing express in the lease prohibiting cession, even though the lease was thoroughly analysed and revised by legally trained representatives on both sides and neither inserted a prohibition of cession. If one applies an ordinary grammatical test to the express wording of the lease, there is no express prohibition of cession in the lease. Cession is not ordinarily prohibited by law and therefore it is not an implied term of the lease that cession is prohibited. 
73. What UJ relied on is the proper interpretation of the lease in its context. UJ no doubt contends that in the context of the circumstances in which the lease was concluded the parties intended that the rights were delectus personae and therefore not freely transmissible and therefore not capable of cession. 
74. The difficulty with this approach is that, firstly, it militates against the express terms of the lease, which do not prohibit cession. Secondly, the contextual evidence must be used conservatively and cannot be used to alter, modify or vary the express wording. Thirdly, as will be shown below, there is nothing in the contextual evidence to suggest that both parties intended that the rights in the lease can only be exercised by ATS and no other party.
75. Prof Du Plessis testified that the reason clause 8.2 was inserted and the reason he removed the words “onderverhuurders” was to allow UJ to retain control of the use of the leased premises
. This was the major factor which UJ was concerned with, i.e. that they retained some control over the use of the property so that there would not be a use which was contrary to the “opvoedkundige, godsdienstige and aanverwante doeleindes, oprigting van kampus vir onderwys, onderrig, navorsing, opleiding, kantore and studentfasiliteite” uses stipulated in clause 8.1, which UJ had insisted upon and also so as not to cause any issues with the community, which UJ was also concerned about.
 
76. However whilst a sub-tenant might be problematic in that UJ had no control over a sub-lessee since there was no contractual nexus between the landlord and a sub-tenant, there is no similar concern over a cessionary since UJ retained its rights to enforce the tenant’s obligations against ATS and retained a direct contractual nexus with both ATS (in respect of the obligations) and with Wamjay in respect of the obligations it owed to the cessionary, which was merely to provide beneficial occupation of the leased premises.
77. There was therefore no prejudice caused to UJ if ATS ceded its rights to a cessionary since UJ retained all its rights against ATS. In such circumstances, it cannot be contended that the parties intended that the rights were delectus personae and incapable of cession as contended by UJ.
78. UJ, the court a quo and Full Court relied on the Minister’s consent for suggesting that the ATS’ rights were limited by the terms of the Minister’s consent and that the Minister intended his consent to be for ATS on the leased premises and ATS’ rights in the lease were therefore personal and incapable of cession. The first problem is that nobody from the Minister’s office, whether the Minister himself or any of his representatives (such as Advocate Boshoff) were called to testify what the Minister had intended when granting his consent. 
79. The Minister’s intent must therefore be found in the plain wording of his consent read with the application made to him. The Minister’s consent grants consent to allow leases for 30 years in respect of all the properties identified on the drawing marked B1-E1 for the purposes of development. It does not limit his consent to ATS only on property E1 on the diagram. In fact, the application did not even mention the other prospective tenants for the other leases and despite this omission the Minister nevertheless granted consent. It appears that the specific identity of the prospective tenants was not important to the Minister and he left this issue to UJ to deal with. 
80. Further applications for sales or leases also did not identify the purchasers or tenants and despite this the Minister again granted consents. If the Minister had intended that the rights granted to ATS were personal to ATS and incapable of cession, the Minister would have used words to that effect in his consent. However, his consent was worded in general terms and did not even mention ATS specifically.
81. UJ contended that since the application identified ATS as being the tenant to the property at E1, the Minister’s consent was limited to ATS on that property. This does not follow since it appears that the identity of the tenants was not important to the Minister. 
82. UJ did not prove that the Minister’s consent limited the rights in the lease to ATS and were incapable of cession to another tenant. UJ did not therefore prove a common intention that the rights in the lease were personal to ATS and incapable of cession.
Waiver of the right to rely on delectus personae
83. Even if the court a quo and Full Court held that UJ had proved that the rights in the lease were personal to ATS, they failed to consider that that UJ’s conduct in selling the property and thereafter cancelling the co-operation agreement, are indicative of an intention by UJ to waive any reliance on the delectus personae of ATS’ rights in the lease, since by selling the properties, it would no longer be the landlord and not be able to ensure beneficial occupation to ATS or enforce the obligations of ATS. 
84. This also militates against the delectus personae contention since by selling the land, UJ was itself changing the character of its performance in terms of the lease in the sense that UJ would no longer be obliged to provide beneficial occupation. It is clear that ATS was aware of the sales, since the new owners had approached ATS and offered to purchase its rights in the lease.
 Since ATS was aware of such sales and did not object to the sales, ATS must have accepted such waiver by UJ. If that is the case, then UJ waived its right to rely on the alleged delectus personae nature of ATS’s rights and that ATS was not able to cede the rights.
85. In the circumstances and if this Court finds that the court a quo and Full Court were correct in finding that ATS’s rights were delectus personae to ATS, then the plea of waiver must be upheld to prevent UJ from relying on such to rely on repudiation by ATS by ceding such rights and the appeal must succeed.
Estoppel
86. The estoppel follows a similar vein as the above submissions in regard to waiver since waiver is but the opposite side of the coin of estoppel. ATS submits that by selling the property and by cancelling the co-operation agreement, UJ represented to ATS that it no longer relied on the contention that the lease was for the purposes of giving practical effect to the co-operation agreement after the cancellation of the co-operation agreement. This representation induced ATS to believe that UJ did not regard the rights as being personal to ATS and freely transmissible by cession which induced it to conclude the cession agreement with Wamjay without seeking the permission of UJ.
87. The evidence by Talia was undisputed that Wamjay has paid R6,5 million to ATS for the rights in the lease.
 If the Court were to find that the rights were personal to ATS and incapable of cession, Wamjay would certainly claim the repayment of that amount from ATS as being due in law, thereby prejudicing ATS. 
88. UJ contended at the trial that no evidence had been led by the Appellants that they had relied upon the representation by UJ (which was made when it sold the property). However, it is submitted that the reliance by the Appellants on such representation is clear from the fact that they concluded the cession agreement.
89. In the circumstances and if the Court finds that the rights were personal to UJ and incapable of cession, then in that event UJ must be estopped from relying on such and the appeal should succeed also on this basis.
The relevant provisions of the lease and their interpretation
90. Clause 15.1
 makes it clear that the lease agreement is regarded as the whole agreement between the parties and clause 15.2
 states that no party may rely on any warranties or representations not expressly included in the lease and the written lease is therefore intended to be the sole memorial of the agreement between the parties in regard to its subject matter. Tellingly, the co-operation agreement is not mentioned or even alluded to anywhere in the lease.

91. Clause 5.1
 states that the lease is for a period of 30 years and clause 5.2 states that the tenant has the option (which must be exercised six months before the expiry of the 30 year period) to renew the lease for further period of 30 years at a time.
92. Clause 8.1
 provides that the leased premises may be used for educational and religious and related purposes, the building of a campus for education, training, research, training, offices and student facilities.
93. It is submitted that there is no suggestion of a limitation to “tertiary education” and the reference is merely to “education” which would include pre-primary, primary and high school education, as was intended by Wamjay. UJ’s contention that the lease premises could only be used for tertiary education does not hold water, particularly if regard is had to the concessions by Labuschagne and O’Brian that UJ was aware when the lease was concluded that ATS did not only conduct higher education and would not necessarily only conduct higher education functions in conjunction with UJ. 
94. Furthermore, the application by ATS to UJ for land included its other intended functions on the leased premises which were not only higher education in co-operation with UJ.
95. In any event, Wamjay must always seek UJ’s approval for developments on the leased premises irrespective of what it intends to develop. Such a request for approval (as has already been made in respect of a primary school) cannot per se constitute a breach of the agreement or grounds for repudiation. UJ is entitled to approve or refuse the request as not complying with the agreed use in clause 8 of the lease agreement. At that stage Wamjay can accept the refusal or litigate on the correct interpretation of the permitted usage in clause 8. But the cession per se cannot constitute a repudiation of the lease agreement. 

96. Wamjay has indicated in its answering affidavit in this application
, that it has been approached by many developers to construct student housing on the leased premises and there is very little doubt that the leased premises will eventually be developed for student housing. Additionally, private developers developed at least five student housing projects in close proximity of the lease premises over the past three years and student housing is driven by private developers and not by UJ. 

97. If that is so, the intended usage by Wamjay is similarly irrelevant to determining whether the right was capable of transmission, since if plans for a primary school were refused by UJ, Wamjay could still make its usage compliant with the agreed usage (depending on the proper interpretation of clause 8).
V.
DID ATS REPUDIATE THE LEASE AGREEMENT?
98. It is clear from the decision in Datacolor International (Pty) Ltd v Intamarket (Pty) Ltd 2001 (2) SA 284 (SCA) [16] – [18] that the following principles of repudiation are important:
98.1 The test is an objective one;
98.2 Repudiation is not to be lightly presumed;
98.3 The conduct must be clear and unequivocal;
98.4 The conduct must objectively not be able to be equated with any other feasible hypothesis.
99. In this matter, it was incumbent on UJ to prove that ATS, by ceding its rights to Wamjay, objectively exhibited a clear and deliberate intention to no longer be bound by the lease. It is submitted that the Respondents’ conduct, objectively considered, falls far short of an intention to no longer be bound by the lease. If anything, Wamjay’s conduct after being requested by UJ for the plans and its supplying of plans on two occasions and stopping any further preparatory work on the leased premises pending approval by UJ of the furnished plans, in fact exhibits an intention to be bound by the lease and to comply therewith.
100. Rather and at best for UJ, Wamjay’s conduct may have constituted a breach of the lease by ATS. Such breach, in respect of provision of the plans, was remediable and ATS complied with the request for provision of plans, even though there had been no notice in terms of clause 11
 of the lease affording it 30 days to remedy the breach. UJ had not put ATS in mora as required by the lex commissorium required in clause 11 of the lease.
101. Of course, a notice to remedy a breach is not necessary if a party relies on the other party’s repudiation of the lease. Since no notice in terms of clause 11 was sent to remedy the aforesaid alleged breaches, it is incumbent upon UJ to prove that the conduct was in fact a repudiation of the lease which would entitled it to cancel the lease without such notice. Such breach (if a breach it was) is in any event a minor breach. The breaches were in any event both remediable in that the remedy was to stop the conduct 
102. Since repudiation is not lightly presumed, it cannot be held that a party’s minor breaches (if they are breaches at all) can constitute an intention no longer to be bound by the lease.
103. Even the conduct of ATS ceding its rights to Wamjay does not constitute a repudiation of the lease by ATS. Firstly, if the Court finds that the rights in the lease were personal to ATS and incapable of cession, UJ could, in terms of clause 11, have called upon ATS to remedy the breach, for example by cancelling the cession on the basis that the rights were personal and incapable of cession. ATS could have done this and potentially faced an action for damages by Wamjay but would nevertheless have remedied the breach. But the cession alone could not constitute a repudiation of the lease. 
104. Furthermore, and in any event ATS retained its obligations in terms of the lease and by ceding its rights did not divest itself of its obligations in the lease. Therefore, the cession of the rights could not be a repudiation of the lease but in fact quite the opposite, namely the recognition that it in fact retained obligations in terms of the lease to UJ. One cannot ignore the fact that the use restrictions in clause 8 remain irrespective of cession of the rights.
105. In the circumstances, it is submitted that UJ did not prove an unequivocal and deliberate intention not to be bound by the lease on the part of ATS and the appeal should therefore be upheld on this basis.
VI.
CONCLUSION
106. In the circumstances, it is submitted that UJ has no prospect of success on appeal to this Court and the application for leave to appeal should be dismissed with costs alternatively that if leave to appeal is granted, that the appeal be dismissed with costs.
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