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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

CC CASE NUMBER: CCT 07/20 

SCA CASE NUMBER: 58/2019 

TAX COURT CASE NUMBER:  IT13988 

 
 

In the matter between: 
 
 
 
CLICKS RETAILERS (PTY) LIMITED                           Applicant
                                
                                                                                                                
 
And 
 
 
THE COMMISSIONER FOR THE SOUTH AFRICAN               Respondent 
    
REVENUE SERVICE  
___________________________________________________________________ 

RESPONDENT’S SUBMISSIONS PURSUANT TO THE CHIEF JUSTICE’S 

INVITATION DATED 12 AUGUST 2020 

___________________________________________________________________ 

 

INTRODUCTION 

1. These submissions are filed pursuant to the Chief Justice’s invitation dated 

12 August 2020, following the recent judgment of the Constitutional Court in 

Big G Restaurants (Pty) Limited v Commissioner for the South African 

Revenue Service (CCT13/19) [2020] ZACC 16 (21 July 2020), hereinafter 

referred to as “Big G”.  The Applicant sought to bring its further submissions to 

the attention of the Court by way of a supplementary affidavit.  In the light of 

the Chief Justice’s invitation, the Commissioner does not wish to burden the 

http://www.saflii.org/za/cases/ZACC/2020/16.html
http://www.saflii.org/za/cases/ZACC/2020/16.html
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record with a supplementary answering affidavit, but reserves the right to do 

so, at a later stage, should the Applicant’s supplementary affidavit be allowed. 

 

SUMMARY OF SUBMISSIONS 

2. We submit that the findings by this Honourable Court in Big G in no way affect 

the judgment of the Supreme Court of Appeal in this matter and in fact 

strengthen SARS’ contentions. 

 
3. In the first instance, we submit that the question of law which arose in Big G, 

namely whether two or more contracts may be so inextricably linked as to be 

regarded as “the same contract” for purposes of section 24C, has been 

authoritatively answered in Big G and needs not be revisited in the present 

appeal, which raises no new issue of law, but only of fact, being the 

application of the legal principle to the facts of the present case. 

 
4. In the second instance, this Honourable Court, in Big G, found that the words 

“such contract” in section 24C of the Income Tax Act, Act 58 of 1962, may be 

satisfied when two or more contracts are “so inextricably linked” that they 

satisfy the requirement of the “same contract”. The Honourable Court then 

found that the franchise agreement and subsequent sales of food do not 

provide that “inextricable link”. We submit, for the reasons stated below, that 

the Clicks ClubCard contract and first and second contracts of sale of 

merchandise are similarly not so inextricably linked. 
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THE INTERPRETATION OF SECTION 24C BY THIS COURT IN BIG G 

 

5. In terms of section 24C(2) of the Income Tax Act, as interpreted in Big G, the 

following requirements must be complied with in order to utilise the section 

24C allowance: 

 

5.1 the income of any taxpayer, in any year of assessment, must include or 

consist of an amount received by or accrued to the taxpayer in terms of 

any contract; 

 
5.2 the contract in terms of which the income, that is to finance the future 

expenditure, is received must be the same contract under which the 

obligations to incur the future expenditure arise;  

 

5.3 two or more contracts may be so inextricably linked that they may 

satisfy the “same contract” requirement; and 

 

5.4 the Commissioner must be satisfied that such amount will be utilised in 

whole or in part to finance future expenditure.  

 

6. We submit that this interpretation accords with the purposive approach to 

legislative interpretation, oft emphasized of late. 1 

 

7. The Explanatory Memorandum on the Income Tax Bill, 1980 (a document 

which is necessary to consider in order to determine the context of the 

                                                 
1
 Telkom SA SOC Ltd v CSARS [2020] ZASCA 19 at para [14]. 
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enactment2) explains the reason for the insertion of section 24C of the Income 

Tax Act 58 of 1962 as follows: 

“The new section caters for the situation which often arises in the construction industry and 

sometimes in manufacturing concerns, where a large advance payment is made to a 

contractor before the commencement of the contract work, to enable the contractor to 

purchase materials, equipment etc in a number of instances such advance payments are 

not matched by deductible expenditure, resulting in the full amounts of the advance 

payments being subject to tax.” (Our emphasis). 

 
8. It would then follow that the purpose of section 24C of the Income Tax Act is 

to address situations where income is received or accrued in terms of a 

contract in one year of assessment, and the income is to be utilised to finance 

future expenditure in a subsequent year of assessment. 

 

9. An allowance in terms of section 24C allows the taxpayer, who received 

income in advance, to claim an allowance equal to expenditure that will be 

incurred in future in order to fulfil obligations in terms of that contract.  

THE SUPREME COURT OF APPEAL’S FINDING  

10. The Supreme Court of Appeal found, on the facts, in accordance with Clicks’ 

submissions, that the ClubCard contract establishes the right of the customer 

to receive points and thereafter vouchers as well as the obligation on Clicks to 

award points and thereafter vouchers to the customer, redeemable against 

subsequent purchases (see paragraph 15 of the judgment). No income is 

derived from that contract.  It is submitted that that finding of fact was correct. 

  

                                                 
2
 CSARS v United Manganese of Kalahari 2020(4) SA 428 (SCA) at para [17]. 
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11. The Supreme Court of Appeal then considered whether, even if the contracts 

were “inextricably linked” as contended by Clicks, “this would not bring the 

case within the ambit of section 24C of the Income Tax Act, Act 58 of 1962 ”. 

(See paragraph 17 of the judgment).  

 

12. It is submitted that these findings of fact by the Supreme Court of Appeal were 

correct and it is unlikely that they will be disturbed by this Honourable Court. 

CONTENTIONS IN CLICKS’ SUPPLEMENTARY AFFIDAVIT 

13. Clicks contends that Big G supports its application for leave to this court in 

that: 

 
13.1 First, the judgment significantly improves its prospects of success on 

appeal (were leave to be granted)3, and  

 
13.2 Secondly, the judgment strengthens its case for appeal4. 

 
14. All the contentions in subparagraphs 13.1 to 13.2 above are based on the 

following: 

14.1 that the Supreme Court of Appeal in both the Big G matter and the 

Clicks matter had adopted and applied a narrow approach to the 

interpretation of section 24C of the Income Tax Act, under which the 

“sameness” requirement of the same section could not be met by two 

or more inextricably linked contracts. (supplementary affidavit; 

paragraph 9.1); and  

                                                 
3
 Supplementary affidavit: paragraph 7. 

4
 Supplementary affidavit: paragraph 7. 
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14.2 that the Big G CC judgment departed from the narrow interpretation 

and adopted the broader interpretation of section 24C of the Income 

Tax Act. (supplementary affidavit; paragraph 11). 

RESPONSE TO CLICKS’ CONTENTIONS IN THE SUPPLEMENTARY AFFIDAVIT  

15. Whilst it is correct that the Supreme Court of Appeal applied a narrower test 

than the one laid down in Big G, we submit that the principle laid down in 

Big G, if applied to the present matter, will not lead to a different result. 

 

16. Firstly we submit that the judgment in Big G destroys Clicks’ argument that 

the issue subject to the present appeal raises a point of law of general public 

importance:  The point of law raised by Clicks has been decided in Big G.  

What remains is the application of the law to the facts.   

 

17. In any event, such point of law is not one which transcends the narrow 

proprietary interests of the applicant:  Unlike Big G, where the Court took 

judicial notice that the Spur Group franchise agreements were unlikely to be 

unique and that Spur franchisees, whose interests were likely to be affected 

by the judgment, existed throughout South Africa. There are no such other 

parties concerned in the present matter.  

 

18. The fact that many other merchants use loyalty programmes, some of which 

may bear similarities to that of Clicks, does not elevate the matter to an issue 

of law of general public importance. The question of whether the ClubCard 

programme qualifies for a section 24C allowance is thus not an issue that 

‘transcend[s] the narrow interests of the litigants and implicate[s] the interest 

of a significant part of the general public’.  
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19. Furthermore, the workings of other merchants’ loyalty programmes were not 

even mentioned in the papers before the Tax Court or the Supreme Court of 

Appeal.  Neither was the effect which the obligation to honour the terms of the 

ClubCard contract has on Clicks’ procurement or the viability of the scheme 

for commercial reasons. These issues are not issues of which this Honourable 

Court can take judicial notice, without them having been canvassed in the 

courts below. 

 
20. The court stated in Big G, in paragraph 16, that:  

 
“…the relevance of interpreting section 24C(2) to the legal question of interpreting the 

contracts so that this judgment should not be read to say it is now open season for appeals 

on the interpretation of any provision of the Income Tax Act to be brought to this Court.”  

 

21. Secondly, in applying the facts to the principle of law, the conclusion is 

reached that none of the contracts meet the requirement of being “so 

inextricably linked”. 

 

22. Both the Supreme Court of Appeal (paragraph 7 of that judgment) and the 

Constitutional Court (paragraph 19 of that judgment) held that Section 24C 

requires that the contract in terms of which the income that is received or 

accrued, and will be used to finance the future expenditure, must be the same 

contract under which the obligation to incur the future expenditure is incurred. 

 
23. The Constitutional Court then held that two or more contracts may be so 

inextricably linked that they may satisfy the same contract requirement 

(paragraph 18 of that judgment). 
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24. “Inextricable” means “incapable of being disentangled or untied”.  

 
25. In order to become a member of the Clicks Loyalty Programme, a customer 

must apply to become a member and upon acceptance of their application 

they will be issued with a club card. The agreement between Clicks and the 

member/ potential Clicks customer is regulated by the very clearly defined 

terms and conditions of the programme5.  

 

26. In order to become entitled to points under the Loyalty Programme a member 

must present their club card at the point of sale. Clearly, presenting a club 

card at the point of sale is a trigger for the earning of points under the 

ClubCard, however this does not mean the two agreements (first sale and 

ClubCard) are inextricably linked. This is clearly demonstrated in the two 

examples that follow: 

 

26.1 If a member, for example, realises they lost or left their club card at 

home, the sale can proceed unaffected because it is an independent 

contract in its own right. All that it means is that the customer will not 

have earned loyalty points as they did not meet one of the conditions 

under the ClubCard (the requirement to swipe their card at the point of 

sale). As noted in paragraph 28 of the SCA judgment, absent a 

ClubCard agreement and presentation of a club card at the point of 

sale, the sale is complete when the customer leaves the store having 

paid for the goods. If the customer was unhappy about the sale and, for 

                                                 
5
 See paragraph 2 – 3 and 15 of the SCA judgement and “Annexure A” in the Respondents Rule 31. 
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example, wished to return or exchange the goods they would need to 

do so in terms of the conditions of the sale agreement. 

 
26.2 The contracting parties in the case of the ClubCard and the first sale 

are also not necessarily the same. In the case of the ClubCard 

contract, the parties are Clicks and the customer. In the case of the first 

sale, the parties are i) Clicks and the customer, or ii) an “Affinity 

Partner” and the customer. If a customer swipes their club card upon 

purchasing goods at an Affinity Partner (a separate legal person and a 

separate person for tax purposes), they are entitled to loyalty points 

under the Clicks Loyalty Programme. If Clicks refused to award the 

points that were earned on a sale at an Affinity Partner that would be 

an issue between Clicks and the customer under the Loyalty 

Programme as they are the contracting parties. The customer could 

choose to sue Clicks under the terms and conditions of the Loyalty 

Programme. In contrast, if a customer had a problem with the goods 

purchased that would be an issue between that Affinity Partner and the 

customer under the terms of their sale agreement.  

 

27. Further, it is irrelevant that Clicks has not included the points earned on sales 

at Affinity Partners in their section 24C allowance calculation. The important 

aspect is the fact that the contracting parties under the Loyalty Programme 

and first sale can be different and this demonstrates that the two contracts are 

distinguishable from each other and not inextricably linked.  
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28. What is important is to determine whether each agreement has the necessary 

features which enable it to stand on its own and in this case the ClubCard and 

the first sale clearly do have these necessary features. ClubCard membership 

did not only entitle the member to loyalty points based on sale transactions 

concluded at Clicks or an Affinity Partner, at one stage, for example, certain 

members received a ClubCard magazine and sampling benefits.  

 

29. A link or connection between the ClubCard and the first sale (such as the 

swiping of the club card at the point of sale being the trigger for the earning of 

points under the ClubCard) is also not sufficient. This does not meet the 

“sameness” requirement envisaged under section 24C and the words “so 

inextricably linked”. 

 

 

30. With respect to the ClubCard and the second sale: The loyalty points earned 

under the ClubCard are used at the time the member wishes to conclude a 

second sale agreement and elects to redeem the points previously earned. If 

the member elects to redeem the points earned they will physically pay less 

than the full amount which would otherwise be payable in terms of the second 

contract, but they may choose not to redeem the points and pay the full 

purchase price. If the election is so made there is a link between the ClubCard 

and the second sale, in the sense that the points earned under the ClubCard 

are utilised at the time the second sale is concluded. However, this does not 

make the ClubCard and the second sale one contract or mean they are so 

inextricably linked that they should be regarded as meeting the “same 

contract” requirement. One can clearly identify two contracts (ClubCard and 
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second sale) and the terms and conditions attached to each one are clearly 

identifiable.  

31. For the reasons set out above, neither the ClubCard and the first sale, nor the 

ClubCard and the second sale, nor the ClubCard, first sale and second sale, 

are so inextricably linked so as to meet the “same contract” requirement.   

 

32. The submissions above are supported by a finding of fact in the SCA in 

paragraph 17 of that judgment: 

“In any event, even if the court were minded to adopt Clicks’ approach and 

hold that the ClubCard agreement, together with the first sale of merchandise, 

gave rise to the income, this would not bring the case within s 24C. The 

reason is that the income would be used to finance the acquisition of stock for 

future sales, so that the expenditure would be incurred in performing Clicks 

obligations under the ClubCard contract and the second sale agreement. 

Even on a linked basis the contract is not the same contract.” 

 

 

CONCLUSION  

33. In the circumstances SARS asks that leave to appeal should not be granted. 

 
P ELLIS SC 
RM MOLEA 

RESPONDENT’S COUNSEL 
26 AUGUST 2020 


