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I. INTRODUCTION 

1. This application concerns the tax treatment of loyalty programmes that are 

common in South Africa – whereby a participating customer earns points 

for qualifying purchases, which can later be redeemed for free or discounted 

merchandise. The crisp issue is whether the allowance under section 24C of 

the Income Tax Act 58 of 1962 (‘the ITA’) is available to retailers that run 

such loyalty programmes. 

2. We submit that it is. This was so even under the rigid and restrictive 

interpretation of section 24C incorrectly applied by the SCA in this matter. 

Under the more flexible interpretation since adopted by this Court in Big G1 

(‘Big G CC’) – in which this Court rejected the approach hitherto applied 

by the SCA – it is, with respect, beyond question that the section-24C 

allowance is available in respect of loyalty programmes such as that run by 

the applicant (‘Clicks’).  

3. We structure these heads of argument in two parts. In part A, we distil a 

summary of the matter: the issues, the judgments a quo, and the applicant’s 

main submissions.2 In part B, we elaborate. 

 
1 Big G Restaurants (Pty) Limited v Commissioner for the South African Revenue Service [2020] ZACC 16. 
2 Part A largely follows our written submissions of 18 August 2020. 
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PART A 

4. Section 24C3 permits a taxpayer to defer paying tax on income if the 

section’s two requirements are met, i.e. if: 

4.1. the relevant income accrues in terms of a contract; and 

4.2. the income will be used to finance future expenditure (expenditure 

incurred in a later tax year) which the contract obliges the taxpayer 

to incur.4 

5. The tax on such income is deferred under section 24C until the year of 

assessment in which the future expenditure (which the income will be used 

to finance) is ‘actually incurred’ – such expenditure then becoming 

deductible from the taxpayer’s taxable income under the general deduction 

 
3 At the time of the tax assessments at issue, section 24C provided as follows: 

‘24C Allowance in respect of future expenditure on contracts 
(1) For the purposes of this section, “future expenditure” in relation to any year of assessment means 

an amount of expenditure which the Commissioner is satisfied will be incurred after the end of such 
year — 
(a) in such manner that such amount will be allowed as a deduction from income in a subsequent 

year of assessment; or 
(b) in respect of the acquisition of any asset in respect of which any deduction will be admissible 

under the provisions of this Act. 
(2) If the income of any taxpayer in any year of assessment includes or consists of an amount received 

by or accrued to him in terms of any contract and the Commissioner is satisfied that such amount 
will be utilised in whole or in part to finance future expenditure which will be incurred by the 
taxpayer in the performance of his obligations under such contract, there shall be deducted in the 
determination of the taxpayer’s taxable income for such year such allowance (not exceeding the 
said amount) as the Commissioner may determine, in respect of so much of such expenditure as in 
his opinion relates to the said amount. 

(3) The amount of any allowance deducted under subsection (2) in any year of assessment shall be 
deemed to be income received by or accrued to the taxpayer in the following year of assessment.’ 

4 Big G CC above n 1 para 5; Commissioner, South African Revenue Service v Big G Restaurants (Pty) Ltd 2019 
(3) SA 90 (SCA) (‘Big G SCA’) para 14. 
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formula of section 11(a) of the ITA. This is dealt with in further detail below.  

6. In short, what section 24C permits a taxpayer to do is, when income is paired 

with an obligation to incur expenditure in a subsequent tax year, to pay tax 

on the income in the subsequent year (when the expenditure in question 

becomes deductible). 

7. Clicks claimed a section-24C allowance for its loyalty programme (‘the 

ClubCard programme’) on the following basis. When a shopper makes a 

qualifying purchase,5 income accrues to Clicks in terms of the contract of 

sale. At the same time, the shopper earns ClubCard points which can later 

be redeemed for Clicks merchandise. This imposes an obligation on Clicks 

to incur future expenditure, in that it must later give away (for no further 

consideration) stock to the value of the ClubCard points, when the points are 

redeemed (‘the redemption transaction’). On the basis that both 

requirements of section 24C were met, Clicks deferred income tax on such 

portion of the income generated by qualifying purchases as equated to the 

value of the ClubCard points awarded to customers. 

(To avoid any terminological confusion: The contract to which we refer as 

‘the qualifying purchase’ is occasionally referred to in the SCA judgment 

as ‘the first contract of sale’, while the contract to which we refer as ‘the 

redemption transaction’ is referred to in the SCA judgment as ‘the second 

 
5 As to when a purchase constitutes a ‘qualifying purchase’, see para 43 below. 
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contract of sale’. We use our terminology and that of the SCA 

interchangeably.) 

8. In concrete terms: if a shopper makes a qualifying purchase of R500 and 

earns ClubCard points worth R10, then Clicks would, under section 24C, 

defer payment of income tax on the R10 to the tax year in which the 

ClubCard points are redeemed.6 

9. There are no factual disputes, and quantum has been agreed between the 

parties. The matter accordingly proceeded on an agreed stated case.7 The 

sole issue is whether or not the ClubCard programme meets the 

same-contract requirement8 of section 24C.9 Whether or not a particular 

contract or contracts meet the requirements of section 24C has been held by 

this Court to be “a quintessential point of law”.10 

10. The Tax Court, per Nuku J, upheld Clicks’ entitlement to claim a 

section-24C allowance – finding, in relation to the sole issue, that the 

ClubCard programme satisfied the same-contract requirement.11 

 
6 This is a simplified explanation. Part B provides a more detailed one.  
7 The stated case is at record vol 6 pp 495 – 504. 
8 Big G CC above n 1 para 18. 
9 Record vol 6 pp 500 – 502 stated case paras 27 and 30, read with fn 36. Para 27 of the stated case summarised 
the sole basis on which SARS had raised the disputed assessment and disallowed the section-24C allowance 
claimed by Clicks, viz that the same-contract requirement was not met. Para 30 of the stated case made it clear 
that the sole issue was that referred to para 27 thereof. Footnote 36 expressly recorded that it was not in dispute 
that the ClubCard programme gave rise to ‘future expenditure’ within the meaning of section 24C. 
10 Big G CC above n 1 para 11. 
11 Record vol 5 pp 489 – 491 Tax Court judgment paras 32 to 37. 
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11. The SCA12 overturned Nuku J’s judgment. Two judgments were delivered: 

one by Dlodlo JA (in which the other members concurred); another by 

Wallis JA (in which the other members also concurred).  

11.1. In the judgment of Dlodlo JA, the SCA dealt with the same-contract 

requirement of section 24C. As we explain, the SCA adopted and 

applied its own rigid interpretation of that requirement – an 

interpretation that has since been rejected by this Court in Big G CC.  

11.2. In the judgment of Wallis JA, the SCA expressed certain obiter 

remarks concerning whether – quite aside from the same-contract 

requirement (which was the sole issue) – it could be said that the 

ClubCard programme gave rise to ‘future expenditure’ within the 

meaning of section 24C13 (an aspect that was not in dispute). The 

judgment of Wallis JA also set out to explain – incorrectly, with 

respect – why this Court’s then-awaited judgment in Big G CC could 

have no bearing on the outcome of the present matter.14 

The judgment of Dlodlo JA: the same-contract requirement 

12. The SCA found that the ClubCard programme did not satisfy the 

same-contract requirement – this on the basis of the SCA’s interpretation of 

 
12 Commissioner, SARS v Clicks Retailers (Pty) Ltd 2020 (2) SA 72 (SCA) (‘SCA judgment’). The SCA judgment 
is at record vol 4 pp 404 – 419. 
13 Record vol 4 pp 416 – 417 SCA judgment paras 29 to 31. 
14 Record vol 4 pp 414 – 416 SCA judgment paras 22 and 27. 
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that requirement as adopted and applied in its judgment in Big G15 (‘Big G 

SCA’). On the SCA’s interpretation, the same-contract requirement cannot 

be satisfied by different contracts that are inextricably linked.16 This Court, 

however, held in Big G CC that the same-contract requirement can be 

satisfied by different contracts that are inextricably linked17 – thereby 

overturning or departing from the SCA’s approach.  

13. The SCA held that under the ClubCard programme the obligation to incur 

future expenditure is generated by the contract in terms of which a person 

becomes a member of the ClubCard programme (‘the ClubCard 

contract’); whereas the income in question accrues in terms of the 

qualifying purchase.18 Because the income, on the one hand, and the 

obligation to incur future expenditure, on the other, were (so the SCA found) 

generated by different contracts, Clicks could not claim a section-24C 

allowance.19 The SCA found it to be irrelevant that these two contracts ‘may 

be… inextricably linked’20 (a finding directly at odds with this Court’s 

approach in Big G CC). We refer to this as the ‘same-contract finding’. 

14. The same-contract finding was, we submit, incorrect. In the first place, it is 

 
15 Big G SCA above n 4. 
16 Record vol 4 p 408 SCA judgment para 7; and p 412 SCA judgment para 17. 
17 Big G CC above n 1 para 18. 
18 Occasionally referred to by the SCA as ‘the first contract of sale’. 
19 Record vol 4 p 412 SCA judgment para 18. 
20 See record vol 4 p 412 SCA judgment para 17 (second sentence). 
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– as the Tax Court found21 – the qualifying purchase that generates both the 

income and the paired obligation to incur future expenditure (i.e. by 

triggering the award of ClubCard points).22 

15. More pertinently for present purposes, however, the same-contract finding 

is incorrect because this Court, in Big G CC, overturned or departed from 

the SCA’s interpretation of the same-contract requirement: 

‘[I]t is a requirement of [section 24C] that the contract in terms of 
which the income that is to finance future expenditure is received or 
accrues must be the same contract under which the expenditure is 
incurred. So, there is a requirement of “sameness”. But I do not read 
the sameness requirement to connote that there must, for example, in 
the case of a written contract, be one piece of paper stipulating for the 
earning of income and the imposition of future expenditure. Two or 
more contracts may be so inextricably linked that they may satisfy this 
requirement.’23 

16. The import of Big G CC is thus that a taxpayer can claim a section-24C 

allowance even if the income and the paired obligation to incur future 

expenditure are generated by different contracts, provided that the contracts 

are ‘inextricably linked’ to one another. (Contrast this with paragraphs 7 and 

17 of Dlodlo JA’s judgment, where the SCA expressly rejected that 

 
21 Record vol 5 pp 489 – 491 Tax Court judgment paras 32 to 37. 
22 The SCA itself recognised that the qualifying purchase triggers and gives content to Clicks’ obligation to award 
points: at record vol 4 pp 412 – 413 SCA judgment para 19, Dlodlo JA held that ‘when a qualifying contract of 
sale is concluded, the obligation on Clicks either to issue vouchers or to honour them, as the case may be, in terms 
of the Clubcard contract, becomes exigible’; in para 28 of the judgment of Wallis JA (record vol 4 p 416), the 
SCA held that ‘If the customer has concluded a ClubCard contract and presents the card at the point of sale, 
Clicks incurs an obligation under the ClubCard contract to award them points.’ See further record vol 5 pp 449 
– 451 founding affidavit of the application for leave to appeal to this Court (‘CC FA’) paras 76 – 80. 
23 Para 18 of the judgment of Madlanga J in Big G CC above n 1 (our underlining). 



9 

 

approach.)24 

17. Thus, even if the SCA was strictly correct in finding that the qualifying 

purchase generates income only, and that it is the (preceding) ClubCard 

contract that generates the obligation to incur future expenditure, the 

same-contract requirement of section 24C is nonetheless satisfied on the 

basis that the two contracts are – as a matter of commercial and economic 

reality – inextricably linked. The artificial exercise in contractual dissection 

impelled by the SCA’s rigid approach ignored this. 

18. The conclusion of the ClubCard contract does not in itself generate any real 

or exigible obligations (as the SCA itself recognised).25 The obligation to 

award points, while governed by the terms of the ClubCard contract, is only 

triggered and given content when a qualifying purchase is made.26 The 

requisite ‘correlation between the income-earning contract and obligation-

imposing contract’ 27 is therefore present. (We deal with this more fully in 

paragraphs 68 to 73 of part B.) 

 
24 At record vol 4 p 412 SCA judgment para 17, Dlodlo JA found that ‘The difficulty with [Clicks’ argument] is 
that… [the SCA] in Big G expressly rejected the notion that [section 24C] applies where there are different 
contracts but they are ‘inextricably linked’.’ In similar vein, Dlodlo JA held in para 7 (record vol 4 p 408) that 
‘[Section 24C] therefore envisages income, future expenditure and a single contract that links the two. [The SCA 
has] expressly rejected the notion that the section applies where the different contracts are “inextricably linked”’. 
25 See footnote 22 above. 
26 Again, the SCA itself recognised this in para 19 of the judgment of Dlodlo JA (record vol 4 pp 412 – 413): 
‘when a qualifying contract of sale is concluded, the obligation on Clicks either to issue vouchers or to honour 
them, as the case may be, in terms of the Clubcard contract, becomes exigible.’ See further Tax Court judgment 
paras 17 to 20 (record vol 5 pp 482 – 485) and paras 32 to 36 (record vol 5 pp 489 – 491); and record vol 5 pp 449 
– 451 CC FA paras 76 to 79; and vol 5 pp 454 – 455 CC FA paras 88.5 to 88.5.2. 
27 Big G CC above n 1 para 29. 
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19. The SCA’s finding that the same-contract requirement cannot be satisfied 

by different contracts that are inextricably linked (and hence that an 

inextricable link is irrelevant for purposes of section 24C) was – as is now 

clear from this Court’s judgment in Big G CC – an error of law. 

The judgment of Wallis JA: the SCA’s no-expenditure remarks 

20. In the judgment of Wallis JA, the SCA expressed certain ‘reservations’ 

concerning whether – quite aside from the same-contract requirement – it 

could be said that the ClubCard programme gave rise to any ‘future 

expenditure’ within the meaning of section 24C.28 

21. While this component of the SCA judgment is referred to in Clicks’s 

application for leave to appeal as ‘the no-expenditure finding’,29 it is clear 

that there was in truth no finding by the SCA in that regard. This is made 

explicit by Wallis JA’s concluding statement on the topic of future 

expenditure: ‘However, in view of the concession in the stated case and the 

fact that as a result this was not fully argued it is undesirable that I go 

further than expressing these reservations.’30 

22. It was, we stress, not in dispute between the parties that Clicks’ ClubClub 

programme gave rise to ‘future expenditure’ as contemplated by 

 
28 Paras 29 to 31 of the judgment of Wallis JA (record vol 4 pp 416 – 418). 
29 Record vol 5 p 443 CC FA para 60. 
30 Record vol 4 p 418 SCA judgment para 31. 
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section 24C. Indeed paragraph 21 of the stated case expressly records the 

following as being common cause: ‘[Clicks] is likely to incur future 

expenditure, in that when a member redeems a reward, [Clicks] supplies the 

member with goods equal to the value of the reward at no cost to the 

member.’31 

23. The SCA remarked that this concession on the part of SARS was 

‘ambivalently worded’.32 However, read in the context of the stated case as 

a whole, there was nothing ambivalent about the concession at all. For 

example, footnote 36 of the stated case recorded in terms that SARS had at 

one stage attempted to amend its pleading so as to place ‘expenditure’ in 

dispute (i.e. in addition to the same-contract requirement); that SARS had 

withdrawn its proposed amendment in the face of an objection by Clicks; 

and that SARS had thereafter ‘expressly recorded that it did not intend 

pursuing the … “expenditure contention”’. 33 

24. Again then, the sole issue as per the stated case is whether or not the 

same-contract requirement is met.34 

25. There was therefore no need for the SCA to enter into whether or not the 

ClubCard programme gave rise to ‘future expenditure’ for purposes of 

 
31 Record vol 6 p 499 stated case para 21. 
32 Record vol 4 p 417 SCA judgment para 30. 
33 Record vol 6 p 502 stated case fn 36. 
34 See n 9 above; also record vol 5 p 442 CC FA paras 56 to 58. 
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section 24C, since this was not in dispute. (Indeed in dealing with this topic, 

the SCA seemingly overlooked its own jurisprudence – recently affirmed by 

this Court – against judicial over-reach: ‘it is for the parties to identify the 

dispute [through pleadings, affidavits or a stated case] and for the court to 

determine that dispute and that dispute alone’).35 

26. The SCA’s no-expenditure remarks were, in the circumstances, no more 

than obiter comments relating to an aspect of the case that is not in dispute.36 

27. It follows that should Clicks be granted leave to appeal to this Court, the 

appeal would turn exclusively on whether the ClubCard programme meets 

the same-contract requirement of section 24C. This is (i) a ‘quintessential 

question of law’,37 in relation to which (ii) the SCA applied the incorrect 

interpretation of section 24C. This is the case for leave to appeal in a 

nutshell. 

 Big G CC 

28. Clicks’ application for leave to appeal to this Court was launched before 

judgment was delivered in Big G CC. In its papers in that application, Clicks 

 
35 Fischer v Ramahlele 2014 (4) SA 614 (SCA) para 13 (our underlining), affirmed by this Court in Molusi v 
Voges NO 2016 (3) SA 370 (CC) para 28, and again in Public Protector v South African Reserve Bank 2019 (6) 
SA 253 (CC) para 234. See further the judgment of Wallis JA in Commissioner, SARS v Volkswagen South Africa 
(Pty) Ltd 2019 (2) SA 360 (SCA), where the court a quo was criticised for answering ‘a question other than the 
one posed by the facts and formulated by the parties in the stated case' (para 54); and the judgment of Didcott J 
in Shraga v Chalk 1994 (3) SA 145 (N) at 151C-E. 
36 We nonetheless deal fully with these remarks in part B below. 
37 As this Court found it to be in Big G CC above n 1 para 11. 
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dealt with the various possible outcomes in Big G CC, and how each might 

affect its position. In the event, Big G CC significantly strengthens Clicks’ 

case for leave to appeal. First, it improves Clicks’ prospects of success.38 

Clicks need not show that the ClubCard programme complies with the rigid 

same-contract requirement as interpreted and applied by the SCA. Even if, 

in the context of the ClubCard programme, the income-producing contract 

is in a strict sense a different contract to the obligation-imposing one, Clicks 

can nonetheless succeed on the basis that the contracts are inextricably 

linked.  

29. Second, this Court in Big G CC confirmed that the interpretation of a 

contract (or a set of contracts) to determine whether they comply with 

section 24C is ‘a quintessential point of law’ that engages this Court’s 

jurisdiction.39 

30. Third, the ClubCard programme is not unique. Many loyalty programmes in 

South Africa work in much the same way: a consumer becomes a member; 

she accumulates rewards; she redeems her rewards. These are common 

features of loyalty programmes. Whether the ClubCard programme qualifies 

for a section-24C allowance is thus an issue that ‘transcend[s] the narrow 

interests of the litigants and implicate[s] the interest of a significant part of 

 
38 And prospects of success are relevant to whether it is in the interests of justice for this Court to grant leave to 
appeal. See recently Road Traffic Management Corporation v Tasima (Pty) Limited [2020] ZACC 21 paras 25 – 
27. 
39 Big G CC above n 1 para 11. 
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the general public’.40 

31. Fourth, Clicks lost in the SCA because the SCA held that the ClubCard 

programme did not comply with the SCA’s rigid interpretation of the 

same-contract requirement. But in Big G CC, this Court overruled or 

departed from that interpretation. Thus, if this Court does not grant leave to 

appeal, the matter will have been finally resolved on an incorrect application 

of the law. This would not be in the interests of justice. As this Court held 

in CUSA v Tao Ying,41 ‘a decision premised on an incorrect application of 

the law’ infringes the principle of legality.42 

32. Finally, Big G CC has exposed the flaws in SARS’ opposition to this 

application. SARS claims that the application does not have good prospects 

because the ClubCard programme does not comply with the same-contract 

requirement as interpreted by the SCA.43 (SARS’ opposition is indeed 

expressly premised on ‘the assumption that the interpretation of Section 24C 

in Big G (SCA) is correct’.)44 But Big G CC rejected that interpretation.45 

SARS claims that Clicks’ application does not raise a point of general public 

 
40 Paulsen v Slip Knot Investments 777 (Pty) Ltd 2015 (3) SA 479 (CC) para 26. 
41 CUSA v Tao Ying Metal Industries 2009 (2) SA 204 (CC). See too the judgment of Didcott J in Shraga v Chalk 
above n 35 at 151A.  
42 CUSA para 68. 
43 Record vol 6 pp 511 – 517 SARS answering affidavit in the application for leave to appeal (‘CC AA’) paras 9.4 
– 9.17. 
44 Record vol 6 pp 516 – 517 CC AA para 9.15; p 520 para 19; p 530 para 44.1; and p 534 para 54.  
45 Big G CC above n 1 para 18. 
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importance,46 but para 14 of Big G CC shows this to be incorrect. SARS 

asserts that the interpretation of the relevant contracts is a factual issue,47 but 

Big G CC made it clear that the interpretation of a contract to determine 

whether it complies with section 24C is a question of law.48 

33. Those are our submissions in brief. We elaborate below. 

PART B 

II. SECTION 24C AND THE LOYALTY PROGRAMME 

(a) The tax treatment of trading stock 

34. We deal briefly with the treatment, for income tax purposes, of expenditure 

in respect of trading stock. (We do so for completeness only. It is not in 

dispute that the issuing of rewards under the ClubCard programme gives rise 

to an obligation on Clicks to incur ‘future expenditure’ by Clicks, within the 

meaning of that phrase in section 24C.)49 

35. Section 11(a) of the ITA provides that a taxpayer is entitled, in calculating 

its taxable income derived from trade, to deduct from its income 

‘expenditure and losses actually incurred in the production of the income, 

 
46 Record vol 6 p 518 CC AA paras 10 – 14. 
47 Record vol 6 pp 510 – 517 CC AA para 9 (inclusive). 
48 Big G CC above n 1 para 11. 
49 Record vol 6 p 499 para 21, vol 6 p 501 para 27.3; read with vol 6 p 502 para 30 and fn 36. 
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provided such expenditure and losses are not of a capital nature’. 

36. When a taxpayer carries on a trade, any expenditure incurred in the 

acquisition of trading stock would in principle be deductible in terms of 

section 11(a) because it is expenditure incurred in the production of income 

which is not of a capital nature.50 But without more, this would contain a 

loophole. As explained by Marais JA in Richards Bay: 

‘Income generated by the sale of [trading] stock is of course part of the 
trader’s gross income. Where in his first year of trading a trader has 
bought, and thereafter sold, all the stock which he acquired during that 
year, no problem arises. There will be a perfect correlation between the 
trading income earned and the expenditure incurred in that particular 
year in purchasing and selling the stocks sold, and the difference 
between the two sums will give a true picture of the result of the year’s 
trading. There will be no stock on hand at the close of the year of which 
account need be taken. Contrast with that situation a situation in which 
the trader, having sold all the stock acquired earlier during that year at 
a substantial profit, purchases large quantities of stock just prior to the 
close of his tax and trading year. If he were permitted to deduct the cost 
of purchasing that stock from the income generated by his sales, 
without acknowledging the benefit of the stock acquired, he would be 
escaping taxation in that year on income which otherwise would have 
been taxable by the simple expedient of converting it into trading stock 
of the same value. That process could be repeated every year ad 
infinitum. It is true that there would ultimately have to be a day of 
reckoning when trading finally ceases, but the fact remains that the 
taxpayer will have been enabled to avoid the liability for tax until that 
point is reached. Where the trader is an individual who is subject to 
rising marginal tax rates as his trading profit increases, he would be 

 
50 Richards Bay Iron and Titanium (Pty) Ltd v Commissioner for Inland Revenue 1996 (1) SA 311 (A) at 316H. 
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enabled to so regulate his apparent profit that he immunised himself 
from them indefinitely.’51 

37. Section 22 of the ITA52 closes the loophole. In short, it provides that if an 

item of stock is purchased in a year of assessment but not disposed of that 

year, there is no net deduction (in respect of the cost of acquisition of that 

item) in the taxpayer’s taxable income for that year. The cost price of the 

item of stock is in that scenario deducted from the taxpayer’s taxable income 

under section 11(a), but then added back by section 22 (since the undisposed 

item of stock will form part of the taxpayer’s closing balance of stock). 

38. If the item is sold the following year, only then is there a net deduction (in 

 
51 Id 316H – 317C. 
52 Section 22 provides in relevant part as follows: 

‘22 Amounts to be taken into account in respect of values of trading stocks 
(1) The amount which shall, in the determination of the taxable income derived by any person during 

any year of assessment from carrying on any trade (other than farming), be taken into account in 
respect of the value of any trading stock held and not disposed of by him at the end of such year of 
assessment, shall be — 
(a) in the case of trading stock other than trading stock contemplated in paragraph (b), the cost 

price to such person of such trading stock, less such amount as represents the amount by 
which the value of such trading stock, not being any financial instrument, has been 
diminished by reason of damage, deterioration, change of fashion, decrease in the market 
value or for any other reason listed in a public notice issued by the Commissioner; and 

… 
(2) The amount which shall in the determination of the taxable income derived by any person during 

any year of assessment from carrying on any trade (other than farming), be taken into account in 
respect of the value of any trading stock held and not disposed of by him at the beginning of any 
year of assessment, shall — 
(a) if such trading stock formed part of the trading stock of such person at the end of the 

immediately preceding year of assessment be the amount which was, in the determination of 
the taxable income of such person for such preceding year of assessment, taken into account 
in respect of the value of such trading stock at the end of such preceding year of assessment; 
or 

(b) if such trading stock did not form part of the trading stock of such person at the end of the 
immediately preceding year of assessment, be the cost price to such person of such trading 
stock.’ 
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respect of the cost price of the stock) from the taxpayer’s taxable income. 

39. If the item is acquired and sold in the same year, then the cost of its 

acquisition is merely deducted from that year’s taxable income under the 

general deduction formula, and section 22 finds no application (since the 

item will not be included in either the opening or closing balance of stock in 

the year in question). 

40. Put differently, the basic principle underlying section 11(a) read with 

section 22 of the ITA is that the cost of purchasing trading stock is deducted 

from a taxpayer’s taxable income in the year that the stock is disposed of – 

which may not be the year in which it is purchased. This is common 

ground.53 

41. What we have set out above is the legal-technical explanation for what is 

trite in practice: cost of sales = opening stock plus purchases minus closing 

stock. 

(b) The ClubCard programme 

42. Customers become members of the ClubCard programme by entering into 

‘the ClubCard contract’. They are then issued with a Clicks ClubCard.54 

43. When a member (i) makes a purchase at a Clicks store above a stipulated 

 
53 Record vol 6 p 522 CC AA para 25. 
54 Record vol 6 pp 496 – 497 stated case paras 6 – 9. 
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value threshold, and (ii) presents his or her ClubCard at checkout when 

doing so (these being the requirements for ‘a qualifying purchase’), the 

member accumulates ClubCard points. The points so earned entitle the 

member to be issued with vouchers that are redeemable at Clicks stores. The 

points and vouchers are known as ‘rewards’.55 

44. As we have mentioned, the ratio of customer spend to reward value is 2%.56 

By way of illustration again, every R500 spent by a ClubCard member, in 

the course of a qualifying purchase, entitles her to R10 worth of free 

merchandise. This works as follows: When the consumer spends R500, she 

is awarded 100 points. Points are converted into vouchers on a quarterly 

basis.57 The 100 points so earned entitle the member to a R10 voucher, 

redeemable at Clicks stores.58 

(c) Application of section 24C to the ClubCard programme 

45. Clicks claimed a deduction under section 24C for the ClubCard programme. 

It was entitled to do so on the following basis: 

45.1. When a ClubCard member makes a qualifying purchase, Clicks 

earns income under that contract of sale. This satisfies the first 

 
55 Record vol 6 pp 497 – 498 stated case paras 11 – 15. 
56 Record vol 6 p 498 stated case para 16. 
57 Record vol 6 p 497 stated case para 14. 
58 Record vol 6 pp 498 – 499 stated case paras 17 – 17.4. 
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requirement of section 24C. 

45.2. Each qualifying purchase also generates an obligation to incur future 

expenditure. By concluding a qualifying purchase, the ClubCard 

member earns ClubCard points, which can be used to obtain free 

merchandise. Thus, each qualifying purchase gives rise to an 

obligation on Clicks to provide to the member concerned, for no 

further consideration, merchandise to the value of the points earned. 

As we explain below, this constitutes an obligation to incur future 

expenditure. (This, again, is not in dispute. The only dispute is 

whether the obligation-imposing contract is the same as, or is 

inextricably linked to, the income-earning one.) 

45.3. The portion of the income earned on the qualifying purchase equal 

to the value of the points earned is used to finance the corresponding 

future expenditure. Thus, the second requirement of section 24C is 

met. 

46. The obligation on the part of Clicks to give away stock to the value of the 

points earned constitutes an obligation to incur future expenditure because 

of the definition of ‘future expenditure’ in section 24C and the trite 

principles for the tax treatment of stock dealt with above (again, this aspect 

is not in dispute on the stated case). Section 24C(1) defines the phrase ‘future 

expenditure’ as follows: 
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‘For the purposes of this section, “future expenditure” in relation to any 
year of assessment means an amount of expenditure which the 
Commissioner is satisfied will be incurred after the end of such year — 

(a) in such manner that such amount will be allowed as a 
deduction from income in a subsequent year of assessment; 
or 

(b) in respect of the acquisition of any asset in respect of which 
any deduction will be admissible under the provisions of this 
Act.’ 

47. This definition makes it clear that future expenditure is expenditure in 

respect of which an income-tax deduction will be permitted in a subsequent 

tax year. 

48. The upshot for the ClubCard programme is this: 

48.1. Under the trite principles for the tax treatment of stock, if stock is 

disposed of in a tax year after the year in which it was purchased, 

then the cost of that stock is only deducted in the year in which it is 

disposed of (and not in the year in which it was purchased). Put 

differently, under sections 11(a) and 22 of the ITA, the value of the 

trading stock given away (when points are redeemed) is deducted 

from Clicks’ taxable income when the stock is given away, and not 

when it is purchased.  

48.2. When a ClubCard member redeems ClubCard points, Clicks incurs 

expenditure, because it gives away trading stock to the value of the 
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points59 and deducts the value of that stock from its taxable income. 

48.3. When this redemption occurs in a tax year after the year in which the 

points were earned, then the qualifying purchase that generated the 

points has generated an obligation to incur future expenditure 

(because it generated an obligation to give away stock to the value 

of the points in a subsequent tax year, which is a tax-deductible 

expense). 

49. This logic is recognised and applied by SARS in its Interpretation Note 78 

on section 24C, in which SARS accepts that retailers who issue gift vouchers 

thereby become obliged to incur ‘future expenditure’, and are accordingly 

entitled to the section 24C-allowance in respect of the cost they incur when 

the voucher is redeemed.60 See paragraphs 85 to 91 below. 

50. This is why SARS deliberately elected not to place the existence of ‘future 

expenditure’ in dispute in this matter; and indeed, why the existence of such 

‘future expenditure’ is expressly conceded in the stated case. We deal with 

these aspects in further detail below.  

51. It is quite clear, we submit, that the ClubCard programmes satisfies the 

same-contract requirement – on the basis that it is the qualifying purchase 

 
59 Compare para 33(b) of the Tax Court judgment (vol 5 p 490): ‘The obligation to incur future expenditure arises 
from the fact that [Clicks] will in future be obliged to provide goods to the customer when the customer redeems 
his or her voucher.’ 
60 See example 10 in Interpretation Note 78, record vol 3 pp 312 – 313. 
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that generates both the income and the paired obligation to incur future 

expenditure (as indeed the Tax Court found). But even if the SCA was 

correct in finding that the obligation-imposing contract is the ClubCard 

contract (not the qualifying purchase), Clicks nonetheless satisfies the 

same-contract requirement on the basis that the ClubCard contract is 

inextricably linked to the qualifying purchase. The commercial and 

economic reality is that the two contracts operate together. We develop these 

submissions below. 

III. THE COURTS A QUO 

52. On 20 August 2013, SARS disallowed Clicks’ section-24C deduction for 

the 2009 tax year.61 After its objection was disallowed, Clicks appealed to 

the Tax Court.62 

53. Again, the Tax Court appeal proceeded on the basis of a stated case. As a 

result, neither party led any evidence. It was (and remains) common cause 

that: 

53.1. that first sale contract generates income;63 

53.2. the issuing of rewards under the ClubCard programme gives rise to 

 
61 Record vol 6 p 500 stated case para 26. The additional assessment in which the section-24C allowance was 
disallowed is at record vol 1 pp 40 – 53. 
62 Record vol 6 p 501 stated case para 29. The appeal is at record vol 2 pp 122 – 130. 
63 Record vol 6 p 501 stated case para 27.2 read with vol 6 p 502 stated case para 30. 
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an obligation to incur ‘future expenditure’ by Clicks, within the 

meaning of that phrase in section 24C.64 

54.  Quantum (the amount of the section-24C allowance to which Clicks would 

be entitled in the event of a finding that it meets the requirements of the 

section) was also agreed.65 (Clicks calculated the amount of the allowance 

claimed on the basis that 85% of all rewards issued are ultimately redeemed. 

SARS accepted this.)66 

55. The Tax Court,67 per Nuku J, found in favour of Clicks on the basis that the 

qualifying purchase generated both the income and the paired obligation to 

incur future expenditure: 

‘I agree with [Clicks’] submission that it is artificial to regard the future 
expenditure the taxpayer will incur when a customer redeems a voucher 
as arising under a “different contract” to the first purchase and sale 
contract concluded with the same customer (i.e. and pursuant to which 
the points concerned were generated). In fact, in my view, it is not only 
artificial to do so but it is factually incorrect. The first purchase and 
sale agreement incorporates the terms of the Clubcard contract. Despite 
that the first purchase and sale contract remains the contract that 
triggers both the earning of income by [Clicks] as well as an obligation 
[Clicks] to incur future expenditure.’ 68 

 
64 Record vol 6 p 499 para 21, vol 6 p 501 para 27.3; read with vol 6 p 502 para 30 and fn 36. 
65 Record vol 6 pp 502 – 503 stated case para 31. 
66 The deferred income amount of R58.55m in the agreed quantum table (record vol 6 p 502 stated case para 31) 
is “85%”of Clicks’ total deferred income amount of R68.88m: see Rule 32 statement para 5.21 (record vol 2 
p 214); also paras 3.6 to 3.8 (record vol 2 pp 202 – 208) and 5.13 (vol 2 p 212). 
67 The Tax Court judgment is at record vol 5 pp 474 – 493. The order is at vol 5 p 493 para 41. 
68 See particularly record vol 5 p 491 Tax Court judgment para 36 (our underlining). See too the treatment of 
‘future expenditure’ in para 33(b) (vol 5 p 490): ‘The obligation to incur future expenditure arises from the fact 
that [Clicks] will in future be obliged to provide goods to the customer when the customer redeems his or her 
voucher.’ 
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56. The SCA overturned Nuku J’s judgment on appeal.69 Because the judgments 

of Dlodlo JA and Wallis JA are, with respect, not entirely consistent, it is 

necessary to consider them in some detail. 

57. Dlodlo JA held that while the first contract of sale (the qualifying purchase) 

generated income, the obligation to incur future expenditure was generated 

by the ClubCard contract (not the qualifying purchase) .70 He held that the 

existence of more than one contract necessarily placed Clicks outside 

section 24C.71 We call this the ‘same-contract finding’. 

58. The same-contract finding appears most clearly in paras 7, 17 and 20 of 

Dlodlo JA’s judgment. In response to Clicks’ argument that the qualifying 

purchases were closely linked to the operation of the ClubCard contract, 

Dlodlo JA reasoned as follows: 

‘The difficulty with this is that … this court [the SCA] in Big G 
expressly rejected the notion that the section applies where there are 
different contracts but they are “inextricably linked.” Consequently, 
the fact that the ClubCard contract may be inextricably linked to the 
first contracts of sale concluded between a customer and Clicks for 
the purchase of merchandise, and that the loyalty programme could 
not function without these sales, matters not.’72 

59. Curiously, Wallis JA held in his concurring judgment that whether ‘in 

 
69 The SCA judgment is at record vol 4 pp 404 – 419. The Dlodlo JA judgment is at pp 405 – 413 paras 1 – 21 
and the Wallis JA judgment is at pp 414 – 418 paras 22 – 32. 
70 Record vol 4 p 412 SCA judgment para 18. 
71 Record vol 4 p 408 - 413 SCA judgment paras 7, 17 and 20. 
72 Record vol 4 p 412 SCA judgment para 17. 



26 

 

certain circumstances the requirement of the same contract may be satisfied 

by two or more connected contracts is not a question that needs to be 

resolved in this case’.73 This finding cannot, with respect, be reconciled with 

Dlodlo JA’s judgment, which rests squarely on the (incorrect) proposition 

that two or more contracts can never be eligible for a section-24C allowance.  

60. Wallis JA went further. He expressed reservations about whether the 

ClubCard programme generated any obligation to incur ‘future expenditure’ 

at all (an aspect not in dispute). He did so on the assumption that the relevant 

expenditure is incurred when Clicks purchases stock, not when it parts with 

stock when rewards are redeemed.74 (This, it will be seen, was contrary to 

both the stated case and Interpretation Note 78.) We refer to these as the 

‘no-expenditure remarks’. 

IV. GROUNDS OF APPEAL 

61. The SCA erred, with respect, in four ways. 

(a) The SCA applied the same-contract requirement incorrectly 

62. The SCA found that the requirements of section 24C could not be satisfied 

by two or more contracts that were inextricably linked. This was plainly 

wrong (as this Court’s judgment in Big G CC demonstrates). 

 
73 Record vol 4 p 418 SCA judgment para 32. 
74 Record vol 4 p 417 SCA judgment para 30. 
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(b) The qualifying purchase is obligation-imposing: the SCA erred in finding 

otherwise 

63. The SCA’s finding that it is the ClubCard contract (not the qualifying 

purchase) that generates the obligation to incur future expenditure was 

incorrect. 

64. It is, we submit, not the ClubCard contract itself, but rather the subsequent 

conclusion of a qualifying purchase that entitles a customer to rewards and 

obliges Clicks to grant them: 

64.1. Merely entering into the ClubCard contract does not trigger a 

member’s entitlement to points. Only entering into a qualifying 

purchase does.75 Put differently, a person who enters into the 

ClubCard contract, but who thereafter does not conclude any 

qualifying purchases, does not earn any points or rewards; and 

Clicks incurs no ‘future expenditure’ in respect of such a member. 

64.2. It is the qualifying purchase (not the ClubCard contract) that 

generates points and rewards. This is underscored by what in fact 

takes place at the till-point. In the case of a qualifying purchase, the 

ClubCard membership number and the number of loyalty points the 

member has earned as a result of the transaction are reflected on the 

 
75 Record vol 6 p 497 stated case paras 11 – 12. 
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till slip (for example, ‘you have earned 12 points’).76 A non-

qualifying purchase generates the message, ‘you could have earned’ 

so many points.77 

64.3. When a member subsequently redeems a voucher, Clicks must, for 

no further consideration, supply the member with merchandise to the 

value of the voucher.78 The loyalty points that underpin the voucher 

came from a preceding qualifying purchase, not merely from the 

ClubCard contract. 

64.4. In short, there is no obligation on Clicks to issue a member with 

points unless and until she concludes a qualifying purchase. It is the 

qualifying purchase that both triggers the obligation and gives it 

fixed content. The SCA itself recognised this.79 

65. The above is made clearer by a hypothetical example: 

65.1. Assume a member makes a qualifying purchase of R500. That 

purchase entitles the member to 100 points and, in turn, to a R10 

 
76 Record vol 4 p 337. 
77 Record vol 4 p 338. 
78 Record vol 6 p 499 stated case para 19. 
79 In para 19 of the judgment of Dlodlo JA (record vol 4 p 412), the SCA held that ‘when a qualifying contract of 
sale is concluded, the obligation on Clicks either to issue vouchers or to honour them, as the case may be, in terms 
of the Clubcard contract, becomes exigible’. In para 28 of the judgment of Wallis JA (record vol 4 p 470), the 
SCA held that ‘If the customer has concluded a ClubCard contract and presents the card at the point of sale, 
Clicks incurs an obligation under the ClubCard contract to award them points.’ See further Tax Court judgment 
paras 32 to 36 (record vol 5 pp 489 – 491). 
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voucher.80  

65.2. The member’s entitlement to be issued with 100 points (and in turn 

the R10 voucher) is created by the qualifying purchase. It exists as a 

result of the qualifying purchase and would not exist without it. The 

SCA itself recognised as much. 

65.3. The obligation to incur future expenditure is certainly not created by 

the ClubCard contract. As we have explained, a customer can enter 

into the ClubCard contract but fail to earn any rewards because she 

fails to make any qualifying purchases. 

66. The position was summarised correctly, with respect, by Nuku J in the Tax 

Court: 

‘Factually, no income is earned upon the conclusion of the ClubCard 
contract. Also no obligation to incur future expenditure arises upon the 
conclusion of the ClubCard contract. The ClubCard contract merely 
records the terms upon which the appellant is to reward the ClubCard 
holders in respect of their future purchases.’81 

67. The submissions above, besides demonstrating that each qualifying 

purchase is both income-producing and obligation-imposing, also reflect the 

close link between the ClubCard contract and the qualifying purchase – a 

topic we address below. 

 
80 Record vol 6 p 498 stated case paras 17.3 – 17.3.2. 
81 Record vol 5 p 489 Tax Court judgment para 31. 
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(c) The ClubCard contract and the qualifying purchase are in any event 

inextricably linked: the SCA erred in finding this to be irrelevant 

68. Because of the SCA’s incorrect approach to the interpretation of section 

24C, the SCA considered it to be irrelevant that ‘the ClubCard contract may 

be inextricably linked to the first contracts of sale’.82 According to the SCA, 

this ‘matters not’.83 

69. But as this Court found in Big G CC, this matters very much. 

70. Even if – contrary to our submissions above – the SCA was strictly correct 

in finding that it is the ClubCard contract (not the first contract of sale) that 

generates the obligation to incur future expenditure, we submit that these 

two contracts satisfy the inextricable-link test (as adopted and applied by 

this Court in Big G CC);84 and that Clicks meets the requirements of section 

24C on that basis.  

71. As regards the link between the ClubCard contract and the first contract of 

sale, on a factual level:  

 
82 Record vol 4 p 412 SCA judgment para 17. 
83 Id. 
84 Big G CC above n 1 para 18. 
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71.1. The sole purpose of the ClubCard contract is to drive sales. It has no 

stand-alone purpose. Put differently, the sole object of the ClubCard 

contract is to bring about qualifying purchases.  

71.2. The physical card itself is issued pursuant to the ClubCard contract. 

In each and every qualifying purchase during the relevant year of 

assessment (2009), the customer presented his or her card at 

checkout. This is a significant factual tie-in between the ClubCard 

contract and the qualifying purchases. 

71.3. The till slip85 records not only the merchandise sold and its price, but 

also the number of points generated by the customer. This is a further 

significant factual tie-in between the two contracts. Thus, the sole 

documentary recordal of the qualifying purchase (the till slip) 

records both the income generated by Clicks and the rewards earned 

under the transaction. 

71.4. Put differently, both sides of the s24C ‘equation’ (i.e. income and 

future expenditure) are recorded when a qualifying purchase is 

concluded. 

72. From a legal perspective:  

 
85 An example of which is at record vol 4 p 337. 
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72.1. First, the ClubCard contract regulates and gives content to the rights 

and obligations arising from each qualifying purchase. As appears 

from the till-slip, the obligations incurred by Clicks at the point of 

sale are not only to hand over the relevant merchandise, but also to 

issue rewards to the customer (one point for every R5 spent by the 

customer on the merchandise in question). 

72.2. While this latter obligation (to issue rewards) has its origin in the 

ClubCard contract, it only becomes enforceable when a qualifying 

purchase is concluded. The SCA recognised this.86 

72.3. Second, while the obligation to issue points is rooted in the ClubCard 

contract, the qualifying purchase is a necessary causal link for the 

awarding of points (and hence the incurring of future expenditure). 

The SCA recognised this too.87 

72.4. Third, the two contracts are between precisely the same parties 

(Clicks and the customer) and both contracts relate to precisely the 

same performance (or sets of performance). In substance, Clicks 

only ever renders one form of performance, viz the handover of 

merchandise to the customer; and the customer, in turn, only ever 

 
86 See n 79 above. 
87 Id. 
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renders one form of performance, viz the payment of money 

(purchase price) to Clicks. 

72.5. In simple terms, when Clicks receives income (the purchase price) 

under the qualifying purchase, it knows that it will in future have to 

expend a certain proportion of that income, when it is called upon to 

provide free merchandise to the same customer from whom it 

received the income in question.88 

72.6. The fact that the two contracts are between the same parties and are 

directed at the same performance (or sets of performance) 

distinguishes the present facts from those in Big G CC – where the 

restaurant-operating taxpayer received income from patrons under 

sale of food contracts, but owed an obligation to a franchisor under 

a franchise agreement.89 

73. The factual and legal connections between the ClubCard contract and the 

qualifying purchase, as identified above, are such that the two contracts are 

‘inextricably linked’ for purposes of section 24C.  

74. The two contracts clearly operate together – both in producing income for 

Clicks, and in generating an obligation on its part to incur ‘future 

expenditure’. This is the commercial and economic reality. The SCA’s rigid 

 
88 See Nuku J’s finding to this effect in para 33 of the Tax Court judgment (record vol 5 p 490). 
89 See paras 19 to 29 of the judgment of Madlanga J in Big G CC above n 1. 
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approach – its fixation with a single contract – was ill-suited to dealing with 

the application of section 24C to loyalty programmes (which are by their 

nature multi-contract arrangements). This Court’s more flexible approach 

avoids the artificial contractual dissection undertaken by the SCA – and 

produces a result that accords with the commercial and economic reality. 

SARS’s submissions regarding the inextricable-link test 

75. In its submissions on Big G CC,90 SARS argued that two or more contracts 

could not be ‘inextricably linked’ where each contract ‘has the necessary 

features which enable it to stand on its own’.91 Because (a) a ClubCard 

member can buy products at Clicks without swiping her ClubCard (and thus 

without earning ClubCard points),92 and (b) a person can become a 

ClubCard member without making any qualifying purchases (and thus, 

again, without earning any ClubCard points),93 each of the two contracts can 

stand on its own and the two are not ‘inextricably linked’ (according to 

SARS). 

76. This is not a good argument, for the following reasons: 

76.1. First, SARS’s interpretation of the inextricable-link standard is one 

 
90 SARS’s submissions pursuant to the Chief Justice’s invitation dated 12 August 2020 (‘SARS Big G CC 
submissions’). 
91 Id para 28. 
92 Id para 26.1. 
93 Id para 28. 
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of its own invention. It has no basis in Madlanga J’s judgment in Big 

G CC (nor any other authority cited by SARS), nor in section 24C 

itself. 

76.2. Second, the ClubCard contract satisfies even SARS’s particular 

interpretation of the inextricable-link rule. The first sale contract 

(qualifying purchase) cannot generate rewards without a paired 

ClubCard contract. And a ClubCard contract cannot generate 

rewards without paired qualifying purchases. It is the rewards that 

justify the application of section 24C – and in respect of the 

generation of rewards, neither of the two contracts can ‘stand on 

their own’. 

76.3. SARS’s references (a) to sale contracts that are not qualifying 

purchases,94 and (b) to functions of a ClubCard contract that have 

nothing to do with ClubCard points and rewards (such as receiving 

the ClubCard magazine)95 are red herrings. Clicks does not claim a 

section-24C allowance in respect of non-qualifying purchases, nor 

in respect of ClubCard contracts to the extent that they have 

non-reward functions. The question is not whether the two are linked 

in every conceivable sense – the question is whether they are linked 

 
94 Id para 26.1. 
95 Id para 28. 
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in relation to the attributes in respect of which a section-24C 

allowance is claimed. They clearly are. 

76.4. Similarly, SARS’s reference to the fact that reward points can be 

earned through qualifying purchases at Affinity Partners (certain 

retailers other than Clicks itself) is also a red herring.96 Clicks makes 

no claim to the section-24C allowance in respect of points earned 

through purchases at Affinity Partners.97 In those cases, the 

qualifying purchases are not concluded with Clicks, but with the 

Affinity Partner. The qualifying purchase is therefore not income-

producing for Clicks – and Clicks could therefore hardly claim a 

section-24C allowance in respect of it. This is expressly recognised 

in the stated case, and accounted for in the agreed quantum.98 

(d) The SCA’s no-expenditure remarks were misconceived 

77. Wallis JA’s no-expenditure remarks were comments that (i) were made on 

an expressly obiter basis, and (ii) ran counter to the stated case, as Wallis JA 

himself acknowledged: ‘However, in view of the concession in the stated 

case and the fact that as a result this was not fully argued it is undesirable 

 
96 Id para 26.2 – 27. See also record vol 6 p 501 stated case para 27.1. 
97 The stated case expressly records, in respect of the agreed quantum calculation, that “This calculation excludes 
rewards earned by customers through purchases from any of [Clicks'] Affinity partners, as well as through 
purchases on a Clicks credit card": see record vol 6 p502 stated case para 31 footnote 38. In the agreed quantum 
table itself (record vol 6 pp 502 – 503 stated case para 31), the ‘Amount related to Affinity Partners’ (defined 
further at the double-asterisk as the ‘balance of deferred income attributable to customer spend at Affinity 
Partners’) is subtracted from the section-24C allowance claimed. 
98 Id. 
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that I go further than expressing these reservations.’99 

78. While nothing further need be said about the no-expenditure remarks, we 

address them on their merits for the sake of completeness. 

79. First, the no-expenditure remarks are inconsistent with the trite principles 

for the tax treatment of stock. As explained above, from an income-tax 

perspective, the net deduction of expenditure on stock purchased but not 

disposed of in a given year of assessment does not take place when the stock 

is purchased (which was Wallis JA’s starting premise). It takes place when 

the stock is disposed of. (This, again, is common ground.)100 

80. When Clicks awards ClubCard points, it assumes an obligation to give away 

free merchandise to the value of the points so awarded when they are 

redeemed. It is this disposal of stock (rather than the acquisition thereof) that 

results in a net deduction in respect of the cost of acquisition of the item of 

stock in question. This is ‘future expenditure’ as defined in section 24C(1). 

The stated case itself recognises this.101 

81. This is why the ‘future expenditure’ requirement of section 24C was never 

placed in issue by SARS, and why the stated case expressly acknowledged 

the existence of ‘future expenditure’ under the ClubCard programme. 

 
99 Record vol 6 p 418 SCA judgment para 31. 
100 Record vol 6 p 522 CC AA para 25. 
101 Record vol 6 pp 499 – 502 stated case paras 21, 27.3 and footnote 36. So too Nuku J in para 33(b) of the Tax 
Court judgment (record vol 5 p 490). 
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82. This brings us to the second reason that the no-expenditure remarks were 

misconceived: they are inconsistent with the agreed stated case, which made 

it clear, in express terms, that the parties had agreed that the ClubCard 

programme generates an obligation to incur future expenditure. 

82.1. At para 21 of the agreed stated case, it is recorded that it is common 

cause that Clicks ‘is likely to incur future expenditure, in that when 

a member redeems a reward, [Clicks] supplies the member with 

goods equal to the value of the reward at no cost to the member’.102 

82.2. At para 27.3 of the stated case, it is recorded that it is SARS’s 

contention that Clicks ‘is likely to incur future expenditure when a 

member redeems a reward and [Clicks] supplies the member with 

goods equal to the value of the reward at no cost to the member’.103 

82.3. At footnote 36 of the stated case, it is recorded that SARS at one 

stage intended to amend its pleading to raise ‘the legal contention 

that the allowance made by [Clicks] … does not amount to 

“expenditure” as provided for in section 24C’ and to ‘amend any 

statement that may be interpreted to the contrary’, but that SARS 

‘withdrew the amendment and expressly recorded that it did not 

 
102 Record vol 6 p 499 stated case para 21. 
103 Record vol 6 p 501 stated case para 27.3. 
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intend pursuing the aforementioned “expenditure contention”’.104 

83. It is, with respect, difficult to discern how Wallis JA could interpret these 

concessions as ‘ambivalently worded’.105 They are not. The SCA should not 

have entered into the expenditure issue when this was not in dispute (and 

indeed when the existence of ‘future expenditure’ was a common-cause fact 

on the stated case). This Court has repeatedly emphasised that a party must 

be held to the case it has formulated in its pleadings;106 and may not rely on 

arguments it has expressly abandoned.107 

84. In its answering affidavit before this Court, SARS claims that it conceded 

‘nothing more or less’ than that ‘Clicks would incur expenditure in order to 

meet its obligations in terms of the second purchase, when such second 

purchase is made, in the ordinary course of its business when it procures 

stock in trade’.108 This opportunistic claim is bad for two reasons: 

84.1. SARS expressly abandoned its intention to amend its pleading to 

contend that the ClubCard programme did not give rise to 

 
104 Record vol 6 p 502 stated case para 30 fn 36. The ‘expenditure contention’ and SARS’s withdrawal thereof is 
fully set out at the amended pre-trial minute of 15 May 2017 at record vol 3 pp 254 – 260 and particularly at p 260 
para 5.3: ‘SARS records that it does not intend to pursue “the expenditure contention” in this appeal, as is evident 
from the withdrawal of the amendment’. The ‘expenditure contention’ itself is set out in para 2.4 of a pre-trial 
meeting held on 22 March 2017: record vol 3 p 228. 
105 Record vol 4 p 417 SCA judgment para 30. 
106 For example, Molusi v Voges NO above n 35 para 28:‘The purpose of pleadings is to define the issues for the 
other party and the court. And it is for the court to adjudicate upon the disputes and those disputes alone.’ See 
the further authorities referred to in footnote 35 above. 
107 For example, De Lange v Presiding Bishop of the Methodist Church of Southern Africa 2016 (2) SA 1 (CC) 
para 52. 
108 Record vol 6 p 524 CC AA para 29. 
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‘“expenditure” as provided for in section 24C’.109 The abandonment 

was recorded in footnote 36 of the stated case.110 It was therefore 

common cause on the stated case that Clicks bears an obligation to 

incur ‘future expenditure’ as contemplated in section 24C. 111 

84.2. It is inconsistent with the trite principles for the tax treatment of 

trading stock (dealt with above). 

85. Third, the no-expenditure remarks are inconsistent with SARS’s 

Interpretation Note 78 on section 24C (‘IN78’).112 In Example 10 of IN78,113 

SARS acknowledges that when a retailer issues a gift voucher, this gives 

rise to an obligation on the retailer to incur ‘future expenditure’ for purposes 

of section 24C (i.e. because the voucher will be redeemed for free 

merchandise to the value of the voucher); and hence that the income received 

on the sale of the voucher qualifies for a section-24C deduction. 

86. If the issuing of a redeemable gift voucher gives rise to ‘future expenditure’ 

within the meaning of section 24C, then so too must the issuing of 

redeemable points or rewards. 

 
109 SARS gave notice of its intention to contend that the ClubCard programme did not give rise to ‘“expenditure” 
as provided for in section 24C’ at a pre-trial meeting held on 22 March 2017: record vol 3 p 228 para 2.4. SARS 
then abandoned that contention at a subsequent pre-trial meeting held on 15 May 2017: record vol 3 p 260 para 
5.3. 
110 Record vol 6 p 502 stated case para 30 fn 36. 
111 Record vol 6 pp 499 – 502 stated case paras 21, 27.3 and fn 36. And see again para 33(b) of the Tax Court 
judgment (record vol 5 p 490). 
112 IN78 is at record vol 3 pp 288 – 317. 
113 Record vol 3 pp 312 – 313 IN78. 
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87. SARS’s express acceptance in this case that the ClubCard programme gave 

rise to ‘future expenditure’ within the meaning of section 24C was therefore 

consistent with its publicised approach to gift vouchers in IN78. 

88. SARS’s interpretation in IN78 matters. An interpretation note is an ‘official 

publication’, as defined in section 1 of the Tax Administration Act 28 of 

2011 (‘the TAA’). Section 5 of the TAA provides that any practice ‘set out 

in an official publication regarding the application or interpretation of a tax 

Act’ is a ‘practice generally prevailing’. To paraphrase section 99(1)(d) of 

the TAA, SARS may not assess a taxpayer in a manner that is contrary to a 

‘practice generally prevailing’. 

89. The definition of ‘official publication’ in section 1 of the TAA also makes 

it clear that interpretation notes bind SARS. These are publications upon 

which the public is entitled to rely – indeed, this is the point of interpretation 

notes in general, and something IN78 specifically proclaims.114 

90. In Marshall,115 this Court held that a court may refer to an administrator’s 

interpretation of a statute as an aid to its own interpretative exercise if the 

administrator’s interpretation is ‘evidence of an impartial application of a 

custom recognised by all concerned, but not where the practice is 

 
114 Record vol 3 p 289 IN78 section 1. 
115 Marshall NO v Commissioner for the South African Revenue Service 2018 (7) BCLR 830 (CC) para 10. 
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unilaterally established by one of the litigating parties’. 

91. This is precisely what IN78 is – an impartial application of section 24C that 

is accepted by SARS and taxpayers alike and thus a permissible aid to 

interpretation.116  

92. SARS claims in its answering affidavit before this Court that IN78 was not 

raised in the proceedings below.117 This is incorrect. IN78 formed part of the 

SCA record118 and was referred to in argument in that court. SARS had also 

referred to IN78 in its disallowance of Clicks’ objection.119 

(e) Conclusion 

93. The appeal has good prospects and should succeed. Clicks was entitled to 

claim a section-24C allowance: 

93.1. Each qualifying purchase generates income and, through the award 

of points, generates a paired obligation to incur future expenditure 

by giving away trading stock to the value of the points when they are 

redeemed. This meets the same-contract requirement of section-24C 

 
116 We mention that the present facts are different to those in Marshall, where SARS had sought unilaterally to 
invoke its own interpretation of certain provisions of the VAT Act – as contained in an interpretation note – 
against the taxpayer concerned. In the present case, SARS’s approach – adopted for the first time in the course of 
oral argument before the SCA – seeks to depart (in the manner explained above) from its own publicised approach 
in IN78, which has hitherto been accepted and applied by SARS and taxpayers alike. 
117 Record vol 6 pp 524 – 525 CC AA paras 30 – 33. 
118 See again record vol 3 pp 288 – 317. 
119 Record vol 2 p 115. 
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(even on the SCA’s rigid interpretation thereof). 

93.2. But if it is, as the SCA found, the ClubCard contract (not the 

qualifying purchase) that generates the obligation to incur future 

expenditure, then Clicks meets the same-contract requirement on the 

basis that the two are inextricably linked. Again, the two contracts 

operate together, both in producing income for Clicks, and in 

generating an obligation on its part to incur ‘future expenditure’. 

V. LEAVE TO APPEAL 

94. Clicks seeks leave to appeal on the basis of this Court’s extended jurisdiction 

under section 167(3)(b)(ii) of the Constitution: ‘on the grounds that the 

matter raises an arguable point of law of general public importance which 

ought to be considered by [this] Court’. 

95. In Big G CC a majority of this Court granted leave to appeal on whether a 

taxpayer was entitled to claim a section-24C allowance.120 We submit that 

all of the factors that motivated the majority are present in this application 

(as well as certain others). 

(a) An arguable point of law … 

96. SARS has claimed that this application raises no points of law.121 Big G CC 

 
120 Big G CC above n 1 paras 11 – 17. 
121 Record vol 6 p 507 CC AA paras 7 and 8; p 510 CC AA para 9. 
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puts it beyond doubt that this claim is wrong. Madlanga J held that the 

interpretation of a contract (or a suite of contracts) to determine whether they 

fall under section 24C is an ‘interpretative question [that] is a quintessential 

point of law’.122 

97. This accords with the general approach under our law: the interpretation of 

contracts ‘is a matter of law and not of fact and, accordingly, interpretation 

is a matter for the court and not for witnesses’.123 

98. In its submissions to this Court on Big G CC, SARS changed tack. It claimed 

that to the extent that the application raised a question of law, the question 

raised (the application of the inextricable-link rule) was one that had already 

been decided in Big G CC, and that this Court should not decide it again.124 

99. This is, we submit, a bad argument: 

99.1. First, while it is correct that this Court unequivocally adopted the 

inextricable-link test in Big G CC, it is not yet clear precisely what 

it means for two contracts to be inextricably linked. In deciding 

whether the ClubCard contract and the qualifying purchase satisfy 

the inextricable-link test, this Court will put meat on the bones of the 

inextricable-link test. This Court has held that the application of a 

 
122 Big G CC above n 1 para 11. 
123 KPMG Chartered Accountants (SA) v Securefin Ltd 2009 (4) SA 399 (SCA) para 39. This dictum was approved 
by Nkabinde J in KwaZulu-Natal Joint Liaison Committee v MEC Department of Education, Kwazulu-Natal 2013 
(4) SA 262 (CC) para 137. 
124 SARS Big G CC submissions paras 3 and 16. 
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rule to a new set of facts can, through the doctrine of precedent, result 

in a development of that rule.125 

99.2. To make the point in a more concrete way: by deciding whether the 

ClubCard programme is eligible for a section-24C allowance, this 

Court would be clarifying — 

99.2.1. whether two contracts may be said to be inextricably linked 

for the purposes of section-24C in circumstances where the 

one cannot generate an obligation to incur future expenditure 

without the other; and 

99.2.2. whether loyalty programmes similar to the ClubCard 

programme are eligible for a section-24C allowance. 

99.3. Hence this Court’s finding in Big G CC that interpreting contracts to 

decide whether they fell within section 24C was ‘a quintessential 

point of law’.126 

99.4. Second, the SCA found against Clicks on the basis that section 24C 

could not be satisfied by two or more contracts that were inextricably 

 
125 See, for example, K v Minister of Safety and Security 2005 (6) SA 419 (CC) para 16: 

‘[A] court may have to determine whether a new set of facts falls within or beyond the scope of an existing 
rule. The precise ambit of each rule is therefore clarified in relation to each new set of facts. A court faced 
with a new set of facts, not on all fours with any set of facts previously adjudicated, must decide whether 
a common-law rule applies to this new factual situation or not. If it holds that the new set of facts falls 
within the rule, the ambit of the rule is extended. If it holds that it does not, the ambit of the rule is restricted, 
not extended.’ 

126 Para 11. 
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linked. Big G CC shows this to be wrong. The upshot is that if leave 

to appeal to this Court were refused, the matter will have been finally 

resolved on an incorrect application of the law. This would not be in 

the interests of justice. As this Court held in CUSA v Tao Ying, ‘a 

decision premised on an incorrect application of the law’ infringes 

the principle of legality.127 

(b) … of general public importance … 

100. For a matter to be of general public importance, ‘it must transcend the 

narrow interests of the litigants and implicate the interest of a significant 

part of the general public’.128 

101. This application does. It implicates not only the interests of Clicks, but also 

the interests of retailers who offer similar loyalty programmes (including 

Pick ‘n’ Pay, Dis-Chem, Ster Kinekor and Exclusive Books) as well as the 

interests of millions of consumers who use these loyalty programmes.129 

These programmes operate on the same basic structure as the ClubCard 

programme, i.e. (i) a membership contract; (ii) a qualifying purchase in 

which rewards are generated; and (iii) the subsequent redemption of 

rewards. 

 
127 CUSA v Tao Ying Metal Industries above n 41 para 68. See too the judgment of Didcott J in Shraga v Chalk 
above n 35 at 151A. 
128 Paulsen v Slip Knot Investments 777 (Pty) Ltd above n 40 para 26. 
129 Record vol 5 p 425 CC FA paras 3 – 4; pp 436 – 437 CC FA paras 43 – 43.4. 
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102. The tax treatment of loyalty programmes similar to the ClubCard 

programme has received the attention of apex courts in foreign jurisdictions 

in recent years.130 This is unsurprising. Loyalty programmes are big business 

across the world. In any jurisdiction, their tax treatment deserves the 

attention of the relevant apex court. 

103. Here too Big G CC is on point. In finding that the application raised a point 

of general public importance, Madlanga J took judicial notice of the fact that 

a decision on the tax liability of the Spur franchisee before the Court could 

affect other Spur franchisees as well. Here, this Court does not have to take 

judicial notice of other, similarly situated loyalty programmes. Their 

existence and how they are similar to the ClubCard programme have been 

specifically pleaded.131 

104. Moreover, this matter shares attributes with three other cases where this 

Court granted leave to appeal under its extended jurisdiction: 

104.1. First, Mokone v Tassos Properties132 concerned in part the legal 

nature of a right of pre-emption in a lease agreement, a common 

 
130 See, for example, Commissioners for Her Majesty’s Revenue and Customs v Loyalty Management UK Ltd (C-
53/09) and Baxi Group Ltd (C-55/09), in which the European Court of Justice ruled on the application of the Sixth 
Council Directive 77/388/EEC of 17 May 1977 on the harmonization of the laws of the Member States relating 
to turnover taxes, to loyalty programmes (‘LMUK’); and Her Majesty’s Revenue and Customs v Aimia Coalition 
Loyalty UK Limited [2013] UKSC 15, in which the UK Supreme Court applied the ruling in LMUK to the VAT 
treatment of the loyalty scheme before it – which involved customers earning points for qualifying purchases 
which could be redeemed for discounts on subsequent purchases. 
131 Id. 
132 Mokone v Tassos Properties CC 2017 (5) SA 456 (CC). 
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commercial structure. Similarly, loyalty programmes like the 

ClubCard programme are commercial structures encountered by 

ordinary South Africans on a daily basis. 

104.2. Secondly, in Genesis Medical Aid Scheme,133 this Court was 

concerned with the interpretation of the Medical Schemes Act by the 

Registrar of Medical Schemes, the official body responsible for 

administering that Act, and granted leave under its extended 

jurisdiction. Similarly, this case concerns the interpretation and 

application of an important provision of the ITA by SARS, the body 

responsible for administering it. 

104.3. Thirdly, this Court granted leave to appeal under its extended 

jurisdiction in Diener because ‘[t]he correct interpretation of 

ss 135(4) and 143(5) of the Companies Act and whether these 

sections confer a “super preference” on practitioners will have a 

significant impact on credit providers, and therefore the public, and 

should be considered’.134 

105. Taken together, these three cases show that the correct interpretation and 

application of a point of legal principle (whether its origin be in statute or 

the common law), that significantly affects businesses and that, in turn, 

 
133 Genesis Medical Scheme v Registrar of Medical Schemes 2017 (6) SA 1 (CC). 
134 Diener NO V Minister of Justice and Correctional Services 2019 (4) SA 374 (CC) para 30. 
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could affect the public, is regarded by this Court as a matter of general public 

importance that deserves its attention. This case concerns such a principle. 

(c) … which ought to be considered by this Court 

106. In Slip Knot, Madlanga J held that to determine whether a matter is one 

which ‘ought to be considered’ by this Court, it ‘must borrow from this 

Court’s existing jurisprudence on interests of justice’.135 

107. It is in the interests of justice for this Court to determine this appeal. 

Importantly, this application enjoys good prospects, and prospects are 

relevant to whether it is in the interests of justice to grant leave to appeal.136 

108. Granting leave is more likely to be in the interests of justice when this Court 

has the benefit of reasoning of courts a quo.137 This Court has the benefit of 

two judgments from the SCA as well as that of Nuku J in the Tax Court. 

 
135 Slip Knot above n 128 para 30. 
136 Recently, Road Traffic Management Corporation v Tasima (Pty) Limited above n 38 paras 25 – 27. 
137 Lane and Fey NNO v Dabelstein 2001 (2) SA 1187 (CC) paras 5 and 6. At record vol 6 pp 533 – 534 CC AA 
para 52.2, SARS claims that the benefit of lower-court judgments is ‘a threshold requirement for an appeal to 
this Court rather than a consideration favouring an application for leave to appeal’. This is not correct. This 
Court has, on numerous occasions (including the portion of Lane and Fey referred to above) stated (a) that the 
benefit of the reasoning of lower courts is a factor in favour of granted leave to appeal and (b) acknowledged that 
it can grant leave to appeal without the benefit of the reasoning of lower courts. 
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109. The matter concerns a crisp question of law on an agreed stated case (with 

quantum having been agreed).138 This is not a matter where this Court need 

trawl through volumes of disputed facts.139 

VI. CONCLUSION 

110. This application raises important issues relating to the application of 

section 24C of the ITA to loyalty programmes. It enjoyed good prospects 

even under the rigid (and incorrect) interpretation of the section in Big G 

SCA, and enjoys even better prospects under the more flexible interpretation 

of this Court in Big G CC. 

111. We submit that leave to appeal should be granted, and that the order of the 

SCA should be set aside and replaced with that in prayer 2 of the notice of 

motion before this Court.140 

MATTHEW BLUMBERG SC 
PIET OLIVIER 

Applicant’s counsel 

Chambers, Cape Town 
Friday, 23 October 2020 

 
138 Record vol 6 pp 502 – 503 stated case para 31. The notice of motion for the application for leave to appeal to 
this court (at record vol 5 pp 420 – 421) precisely reflects this agreement. 
139 As in, for example, Van der Spuy v General Council of the Bar of South Africa 2002 (5) SA 392 (CC). 
140 Record vol 5 pp 420 – 421. The Tax Court’s order in favour of Clicks mistakenly incorporated a pre-final 
version of the agreed quantum table: see Tax Court judgment para 40, record vol 5 p 492 (in which the amount to 
be subtracted from the allowance in respect of Affinity Partners remained to be inserted “XXX”). Both parties 
recognised this error and conveyed it to the SCA. The final version of the agreed quantum table appears in para 31 
of the stated case (record vol 6 pp 502 – 503). As we have mentioned, this is repeated in para 2 of the notice of 
motion.  
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