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APPLICANT’S PRACTICE NOTE 

I. NATURE OF THE PROCEEDINGS 

1. An application for leave to appeal against the decision of the Supreme Court 

of Appeal in Commissioner, SARS v Clicks Retailers (Pty) Ltd 2020 (2) SA 

72 (SCA) (‘the SCA judgment’) on the basis of this Court’s extended 

jurisdiction under section 167(3)(b)(ii) of the Constitution. 

2. The application concerns whether the allowance under section 24C of the 

Income Tax Act 58 of 1962 (‘the ITA’) is available to the applicant’s loyalty 

programme (‘the ClubCard programme’), whereby a participating 

customer earns points for qualifying purchases which can later be redeemed 

for free or discounted merchandise. 
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3. In directions dated 16 September 2020, the Chief Justice set the application 

down for hearing on Tuesday, 17 November 2020 at 10h00. 

II. THE ISSUES THAT WILL BE ARGUED 

4. The following issues will be argued: 

4.1. whether this Court should grant leave to appeal under 

section 167(3)(b)(ii) of the Constitution; and 

4.2. whether the contract that generates income under the ClubCard 

programme is the same as, or is inextricably linked to, the contract 

that generates the paired obligation to incur future expenditure as 

envisaged in section 24C – i.e. within the meaning of the ‘sameness’ 

requirement of the section as interpreted in this Court’s judgment in 

Big G Restaurants (Pty) Ltd v Commissioner, SARS [2020] SACC 

16 (‘Big G CC’). 

III. NECESSARY PORTIONS OF THE RECORD 

5. The respondent requested that the record before this Court comprise the 

entirety of the record before the SCA. While the applicant is of the view that 

it was unnecessary to put the entirety of the SCA record before this Court, 

the applicant acceded in the interests of putting an agreed record before this 

Court. 
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6. The matter proceeded on the basis of an agreed stated case. No evidence was 

led. The stated case is therefore the key document: vol 6 pp 495 – 504. 

7. The applicant is of the view that the following portions of the record are also 

important: 

7.1. vol 1 pp 40 – 53 (notice of additional assessment); 

7.2. vol 1 pp 57 – 78 (applicant’s objection to additional assessment); 

7.3. vol 1 pp 94 – 97 (information relating to the ClubCard programme); 

7.4. vol 2 pp 107 – 118 (respondent’s disallowance of applicant’s 

objection); 

7.5. vol 2 pp 122 – 130 (applicant’s appeal in terms of section 107 of the 

Tax Administration Act 28 of 2011 and grounds for appeal); 

7.6. vol 2 pp 176 – 194 (respondent’s statement of grounds of assessment 

and opposition of appeal); 

7.7. vol 3 pp 267 – 287 (applicant’s statement of grounds of appeal as 

amended); 

7.8. vol 3 pp 226 – 232 (pre-trial minute of 22 March 2017 – in particular 

para 2.4 at p 228); 

7.9. vol 3 pp 254 – 266 (amended pre-trial minute of 15 May 2017 – in 
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particular para 5.3 at p 260); 

7.10. vol 3 pp 288 – 317 (Interpretation Note 78); 

7.11. vol 5 pp 474 – 493 (judgment of the Tax Court); 

7.12. vol 4 pp 400 – 402 (respondent’s notice of appeal to the SCA); 

7.13. vol 4 pp 404 – 419 (SCA judgment); 

7.14. vol 5 pp 420 – 457 (application for leave to appeal to this Court, 

excluding annexures); 

7.15. vol 6 pp 505 – 540 (respondent’s answering affidavit before this 

Court); and 

7.16. vol 6 pp 541 – 549 (applicant’s supplementary affidavit in response 

to Big G CC). 

IV. ESTIMATED DURATION OF ORAL ARGUMENT 

8. One day. 

V. ARGUMENT SUMMARY 

9. Section 24C has two requirements: 

9.1. income must accrue in terms of a contract; and 
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9.2. the income will be used to finance future expenditure (expenditure 

incurred in a later tax year) which the contract obliges the taxpayer 

to incur. 

10. In Big G CC, this Court held that these requirements may be satisfied by two 

or more contracts that are inextricably linked (‘the inextricable-link test’). 

The SCA however, in its judgment in the present matter (as well as in its 

prior judgment in CSARS v Big G Restaurants (Pty) Ltd1 (‘Big G SCA’)), 

expressly rejected the inextricable-link test. Indeed, in the present matter the 

SCA held the existence of an extricable link between the two relevant 

contracts to be irrelevant.2 

11. Big G CC shows that the SCA’s approach was clearly wrong. 

12. The ClubCard programmes satisfies the same-contract requirement of 

section 24C on the basis that it is a qualifying purchase that generates both 

the income and the paired obligation to incur future expenditure. The Tax 

Court’s finding to this effect was correct; the SCA’s finding to the contrary 

incorrect. 

13. But even if the SCA was correct in finding that the obligation-imposing 

contract is the ClubCard contract (not the qualifying purchase), Clicks 

 
1 2019 (3) SA 90 (SCA). 
2 See in particular paras 7 and 17 of the judgment of Dlodlo JA: record vol 5 pp 462 and 465 – 466. 



 

 6 

nonetheless satisfies the same-contract requirement on the basis that the 

ClubCard contract is inextricably linked to the qualifying purchase. The 

commercial and economic reality is that the two contracts operate together. 

14. This Court should grant leave to appeal under section 167(3)(b)(ii) of the 

Constitution: 

14.1. the application raises an arguable point of law in that it concerns the 

interpretation of section 24C and of the contracts giving rise to the 

ClubCard programme; 

14.2. the point of law is of general public importance in that it would 

clarify the application of section 24C to a type of loyalty programme 

that is common in South Africa; and 

14.3. it ought to be considered by this Court because (i) the matter was 

decided before the SCA on an incorrect legal basis, (ii) prospects are 

good, (iii) it is ripe for consideration by this Court (which has the 

benefit of the reasoning of the Tax Court and two judgments of the 

Supreme Court of Appeal), and (iv) the application concerns a crisp 

question of law on an agreed stated case. 

VI. LIST OF SALIENT AUTHORITIES 

15. Particular reliance will be placed upon the following authorities in oral 
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argument: 

15.1. Big G Restaurants (Pty) Limited v Commissioner, SARS [2020] 

ZACC 16; and 

15.2. Commissioner, SARS v Clicks Retailers (Pty) Ltd 2020 (2) SA 72 

(SCA); 

15.3. Paulsen v Slip Knot Investments 777 (Pty) Ltd 2015 (3) SA 479 

(CC). 

16. The relevant portions of the Income Tax Act, as they were at the time of 

assessment, are quoted in the heads of argument. 

MATTHEW BLUMBERG SC 
PIET OLIVIER 

Applicant’s counsel 

Chambers, Cape Town 
Friday, 23 October 2020 


