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“(S)ince our constitution is the supreme law, national legislation cannot have the 

effect of watering down or effectively nullifying the powers already conferred by 

the Constitution on the Public Protector.”1 

INTRODUCTION 

1. This is an application for leave to appeal directly to this Honourable Court, in terms 

of Rule 19, against the decision of the High Court of South Africa, Gauteng Division 

(Pretoria), per Mabuse J, handed down on 23 March 2020.  The applicant also 

seeks the simultaneous hearing of the merits of the appeal. 

                                                           
1 Economic Freedom Fighters v Speaker of the National Assembly and Others 2016 (3) SA 580 (CC) at 

paragraph [58], also known as “EFF (1)” 
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A. BRIEF AND SALIENT FACTS 

2. It is our submission that this matter does not greatly turn on the facts but on the 

appropriate interpretation of the Constitution and relevant legislation, with the 

possible exception of the conditional counterapplication and the issue of punitive 

personal costs.  The respondents seemingly agree. 

3. In accordance with that approach, the facts set out hereunder are largely common 

cause.  For ease of reference, the facts below are also condensed into a more 

compact chronology, annexed hereto marked “CC1”, followed by a list of 

authorities marked “CC2”. 

4. In 2017, a certain South African journalist, Jacques Pauw, published a book he 

had authored titled “The President’s Keepers”. Among the contents of the book 

was an allegation to the effect that former President Zuma was on the payroll of 

Royal Security for at least four months after he assumed the role of President in 

2009 and further that former President Zuma failed to pay income tax to SARS on 

“salary” income received from Royal Security following a tax compliance check of 

Royal Security CC by the first respondent on 1 March 2009 to February 2010.   

Thereafter, the then leader of the opposition, Mr Mmusi Maimane, laid a complaint 

with the Public Protector asking her to investigate the alleged payment.  An 

investigation was duly initiated.  

5. In the course of the ensuing investigation, on or about 18 October 2018, the 

applicant (“the Public Protector”) issued a subpoena for the first respondent’s 
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predecessor-in-title to appear before her and bring certain documentary 

information or evidence (“the 2018 subpoena”).2 

6. The first respondent’s predecessor objected on the basis that he was barred by 

the secrecy and confidentiality regime in the Tax Administration Act 28 of 2011 

(“the TA Act”) from complying with the 2018 subpoena.3 The applicant disagreed 

with that legal stance. 

7. On or about 14 November 2018, the first respondent and the applicant jointly and 

by agreement sought and obtained counsel’s legal opinion from Advocate 

Maenetje SC and Advocate Ferreira (“the Maenetje SC opinion”).4 

8. That opinion describes the instructions as follows: 

“We are asked to advise whether there is any means by which the Public 

Protector and (SARS) can approach a court for relief that would allow the 

Public Protector to subpoena taxpayer information from SARS.”5  

(Emphasis added) 

9. The answer to this question is provided at paragraph 32.3 of the Maenetje opinion, 

as follows: 

“32.2 Properly interpreted the Public Protector’s subpoena powers do not 

include the power to compel disclosure of SARS confidential 

information and taxpayer information.6 

                                                           
2 Record: Vol.1, p. 18, para. 18 and Vol. 1, p. 51 
3 Record: Vol.1, p. 19, para. 20 
4 Record: Vol.1, p. 20, para. 22 
5 Record: Vol. 2, p. 115, para. 1 
 
6 Record: Vol. 2, p. 127, para. 32.2 
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32.3 This does not undermine the effectiveness of the investigative 

powers of the Public Protector because the Public Protector may 

access such information by making an application to the High Court 

in terms of section 69(2)(c) of (the PP Act) or obtaining consent from 

the taxpayer. 

32.4 The relevant taxpayer is a necessary party to any such litigation.”  

(Emphasis added) 

10. The applicant strongly disagreed (rightly or wrongly) with the conclusion 

contained in paragraph 32.2 of the opinion, namely that her powers did not 

include the power to compel SARS’ confidential and taxpayer information. 

Accordingly, she duly and promptly informed SARS that she would seek a second 

opinion, which she sought and obtained from Advocate Sikhakhane SC (“the 

Sikhakhane SC opinion”).7 

11. Unfortunately, she inadvertently omitted to send a copy of the Sikhakhane opinion 

to the first respondent due to her busy schedule, for which she has duly 

apologised.  However, nothing really turns on this since, even after being 

apprised of and reading the Sikhakhane SC opinion, the first respondent 

persisted with the application, as it was entitled to do.  In this regard, it is also 

relevant that the Sikhakhane SC opinion contained a prohibition that it “may not 

be distributed to any person or entity without my (the author’s) prior consent”.  

Nevertheless, it was never anticipated that such consent would have been 

withheld if requested.   

                                                           
7 Record: Vol. 1, p. 59, paras. 2 and 5 
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12. What the applicant rejects out of hand is the suggestion that such oversight on 

her part was motivated by mala fides or was a case of some sort of “active 

concealment” of the Sikhakhane SC opinion.  Given the common-cause fact that 

the said opinion vindicated the interpretation preferred by the Public Protector, 

she would ordinarily and logically be only too eager to share it with the first 

respondent.  Any suggestion of mala fides or active concealment in such 

circumstances, as the respondents would have this court believe, is illogical.   

13. The instructions to Sikhakhane SC were (understandably) confined to the only 

point of difference.  This is reflected at paragraph 1 of the said opinion, which 

reads thus: 

“My opinion is sought by the Public Protector regarding the legal authority 

of the office of the Public Protector to subpoena taxpayer information from 

SARS in the course of her investigations.”  (Emphasis added) 

14. The relevant conclusion(s) of Sikhakhane SC included that:  

“37. The powers of the Public Protector can only be limited by the 

Constitution.  The Constitution is a superior law to the TA Act and the 

Public Protector may accordingly subpoena taxpayer records from 

SARS if such is in pursuance of her investigations. 

 … 

42.  There will be nothing that bars SARS to pass (sic) the same conditions 

of confidentiality to the Public Protector, to which the latter will 

undertake to use the information for the purposes of investigation, and 
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not to disclose same to third parties or the public.  This will narrow any 

argument for prohibition on the part of SARS.”8 (Emphasis added) 

 

15. Fortified by that legal opinion, on or about 21 October 2019, the applicant issued 

the subpoena which gave rise to the application before the court a quo (“the 2019 

subpoena”).9  The contents of both subpoenas will not be quoted herein10 suffice 

to say that the investigation in question concerned allegations of impropriety at 

the highest level of the Executive. It is however important that both subpoenas 

essentially called for appearance before the Public Protector and the production 

of documentary information and a hybrid and giving certain evidence in respect 

thereof (ie a hybrid subpoena duces tecum et testificandum).  

16. The second, third and fourth respondents, having been duly served with the 

application, took a conscious decision not to oppose or further participate in the 

dispute.  

17. Acting in good faith and in the interest of a just and speedy resolution, on 12 

November 2019, the applicant agreed to a court order putting the operation of the 

subpoena in abeyance until the finalization of Part B (the matter that was argued 

before the court a quo. The parties approached the Honourable Deputy Judge 

President (“DJP”) who fixed a date of hearing as a special allocation on 4 March 

2020 before the Honourable Mabuse J. 

                                                           
8 Record: Vol.2, p. 141 to 143, paras. 37 and 42 
9 The application before the court a quo was initially brought as an urgent application to stay the subpoena 
pending Part B. See Record: Vol.2, p. 75 to 79 
10 Record: Vol.1, p. 51 to 54 and p. 75 to 79 
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18. On 24 March 2020, having reserved judgment, the court a quo per the 

Honourable Mabuse J, granted the declaratory order as prayed for by the first 

respondent and also ordered that the applicant, in her personal capacity, pay de 

bonis propriis 15% of the first respondent’s taxed costs.  The reasons provided 

by the court a quo for this order are set out in the judgment. 

B. ONE ISSUE FOR DETERMINATION 

19. We submit that the principal and only question or issue to be determined by this 

Honourable Court is the following: Do the Public Protector’s subpoena powers, 

defined in section 7(4) of the PP Act, extend to the taxpayer’s information as 

defined in the TA Act or not?  (And, if not, should the court then grant an order as 

sought by the applicant in the alternative in terms of section 69(12)(c) of the TA 

Act or further alternatively in terms of section 69(6)(b) of the TA Act?) 

20. Put differently, does the applicable legal and constitutional framework “entitle, 

permit and require” a South African Revenue Service official, such as the first 

respondent, to refuse to comply with the subpoena issued by the applicant in terms 

of section 7(4) of the PP Act and/or to withhold taxpayer information on the basis 

that the Public Protector’s subpoena powers do not extend to taxpayer 

information?  

21. We will demonstrate that the said real and only question and issue of dispute 

between the parties was, with respect, incorrectly and erroneously decided by the 

court a quo in favour of the first respondent. 
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22. However, that would not be the end of the matter.  Even if the declarator is still 

granted, then the applicant has brought an alternative and conditional counter-

application in terms of section 69(2)(c) and further alternatively in terms of section 

69(6)(b).  If, however, the appeal in respect of the declarator succeeds, then these 

alternative claims do not arise for adjudication.  The first respondent has 

consistently, genuinely or otherwise, failed to comprehend this simple 

configuration of the pleadings in this matter.  

23. The first respondent, for its part, argues that there is nothing that justifies a direct 

appeal to this Court and avers that the applicant should have appealed to the Full 

Court or the Supreme Court of Appeal before approaching this Court.  The first 

respondent raises various issues on its opposition to the application and/or appeal.  

These will be more fully dealt with in the course of these submissions. 

C. THE APPLICABLE CONSTITUTIONAL PROVISIONS, VALUES, 

OBLIGATIONS AND PRINCIPLES 

24. This matter must be approached against the following constitutional regulatory 

framework or scheme:  

24.1. The values enshrined in section 1 of the Constitution, especially the values 

of constitutional supremacy, the rule of law, accountability, transparency 

and openness; 

24.2. Section 2 of the Constitution:  “This Constitution is the supreme law of the 

Republic, law or conduct inconsistent with it is invalid, and the obligations 

imposed by it must be fulfilled”; 
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24.3. Section 8:  “The Bill of Rights applies to all law, and binds the legislature, 

the executive, the judiciary and all organs of state”; 

24.4. Section 10 of the Bill of Rights provides that:  “Everyone has the inherent 

dignity and the right to have their dignity respected and protected”; 

24.5. Section 41(1)(h)(iv) provides that:  ”All organs of state must cooperate with 

one another in mutual trust and good faith by coordinating their actions and 

legislation with one another”; 

24.6. Section 181(3) provides that:  “Other organs of state, through legislative and 

other measures, must assist and protect (the Public Protector) to ensure the 

independence, impartiality, dignity and effectiveness of (the Public 

Protector)”; 

24.7. Section 195(f) and (g) provide that: “(Organs of state) must be governed by 

the democratic values and principles enshrined in the Constitution, including 

the following principles: 

- (f)  Public administration must be accountable; 

- (g)  Transparency must be fostered by providing the public with timely, 

accessible and accurate information”. 

24.8. Section 237:  “All constitutional obligations must be performed diligently and 

without delay”. 

25. The abovementioned constitutional obligations and not just the text of the specific 

legislation under consideration ought properly to guide the adjudication of this 

matter.  In addition, the constitutional injunction and principles contained in section 

39(2) of the Constitution must be applied.. 
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26. Broadly, we submit that the conduct of the applicant herein was self-evidently not 

calculated to fulfil the constitutional obligations of assisting the Public Protector 

and, more importantly, ensuring her dignity and effectiveness.  Nor is the narrow 

and strained interpretation of sections 67 and 69 of the TA Act warranted and in 

line with the provisions of section 36 and, more specifically, section 39 of the 

Constitution, not to mention the other applicable canons of statutory interpretation 

referred to below.  Simply put, it must be accepted that, in its promulgation of the 

TA Act, the proverbial “intention of the legislature” could never have been that 

SARS officials should breach sections 2, 8, 39, 181 and 237 of the Constitution.  

That would be a constitutional and interpretational absurdity of unimaginable 

proportions. 

27. Notably, all the five constitutional provisions referred to in the preceding 

paragraphs are characterised by the use of the word “must”.  The doctrine of 

constitutional supremacy, according to which all constitutional obligations, 

including those contained in section 181(2), must be fulfilled, is not a matter of 

choice.  It is mandatory.  The injunction contained in section 2 of the Constitution, 

that “obligations imposed by (the Constitution) be fulfilled” therefore lies at the heart 

of the issues arising in this application.  

Parliamentary sovereignty versus constitutional supremacy 

28. The constitutional battle which underlies this case is therefore not, as it may seem 

to the naked eye, a duel between the PP Act and the TA Act but the much more 

serious matter of a duel between constitutionalism itself and lingering nostalgia for 
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the Westminster system, where legislation is the logical starting and ending point, 

given the principle of parliamentary sovereignty which underpins that system.  

29. By way of contrast, in a constitutional democracy such as ours, there is an 

inevitable “hierarchy of laws” with the Constitution at the apex, hence its role as 

the interpretive “starting point”.  LAWSA puts it as follows: 

“What has been new since 27 April 1994 is that the Constitution as enacted 

law-text now stands at the apex of a hierarchy not only of laws enacted by 

legislatures but also of common and customary law rules.”11 

30. In articulating the same disjuncture between the two systems, this court, per 

Ngcobo CJ, poignantly remarked as follows in Bato Star:12 

“The Constitution is now the supreme law in our country.  It is therefore the 

starting point in interpreting any legislation …  That is the command of 

section 39(2).  Implicit in this command are two propositions:  first, the 

interpretation that is placed upon a statute must, where possible, be one 

that would advance at least an identifiable value enshrined in the Bill of 

Rights;  and, second, the statute must be reasonably capable of sch 

interpretation.” 

                                                           
11 LAWSA Volume 25, Part 1, paragraph 293.  This paragraph gives a very comprehensive analysis of the hierarchy 
of legislation in South Africa  
12 Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Tourism and Others 2004 (4) SA 490 

(CC) at para [72] 
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31. In spite of the aforegoing and at paragraph [29] of the judgment, the Learned Judge 

seemingly supported statements or submissions which run against the basic tenets 

of a constitutional democracy: 

“Mr Gauntlett also submitted that the supremacy of the Constitution 

and the rule of law that “just cause” be interpreted to give effect to 

the rule of law. If a (sic) rule of law contained in an act of parliament 

prohibits the production of subpoenaed information, it is an inevitable 

Constitutional (sic) conclusion that “just cause” exists for withholding 

such information. A ground founded in law by Parliament which 

imposes a prohibition on disclosure self-evidently suffices in law as a 

valid reason for non-disclosure. A person who acted in terms of the 

law cannot be said to have acted unlawfully”. (Emphasis added) 

32. Quite disturbingly, the dictum also seems to betray a preference for parliamentary 

sovereignty over and above constitutional supremacy. The very notion that an act 

of parliament or “law enacted by the parliament” can trump clear constitutional 

obligations imposed by sections 181 and 182 of the Constitution, not to mention 

the clear decision of the Constitutional Court in EFF (1), is repugnant to the 

paramount principle of constitutional supremacy and a justiciable constitution. 

These signify fundamental errors which permeate and taint the entire judgment. 

33. Even in their answering affidavit to the present application, the respondents 

perpetuate this mistake by repeatedly emphasising that the TA Act was passed by 

Parliament and its constitutionality has not been challenged, both of which are, 

with respect, irrelevant considerations in a matter of this nature. 
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D. CONSTITUTIONAL MATTER RAISED IN THE DECISION (JURISDICTION) AND 

INTERESTS OF JUSTICE 

34. The court has to consider whether this matter engages its constitutional 

jurisdiction.  A finding to that effect is however not decisive.  In addition, the court 

must determine whether it is in the interests of justice to grant leave to appeal.13 

35. This Court has stated that it is directed by the Constitution as to which matters 

should be adjudicated by it.  In particular, section 167(3) provides, inter alia, that 

this Court may decide constitutional matters. 

36. In establishing jurisdiction, we submit that this application raises constitutional 

matter and more specifically the issues of constitutional interpretation and statutory 

interpretation in the light of the Constitution. It is trite and self-evident that the PP 

Act is the subsidiary legislation contemplated in section 182 of the Constitution for 

the purpose of conferring additional powers to the Public Protector.  That Act is 

accordingly “umbilically linked to the Constitution14” 

37. In LAWSA the following correct statement is made: 

“There is no gainsaying that the substantive issues for determination in a 

case brought under subsidiary constitutional legislation “are constitutional 

matters” ultimately entertainable by the Constitutional Court.15 

                                                           
13 S v Boesak 2000 (1) BCLR 36 (CC) at paragraph [15] 
14 Per Moseneke DCJ in Department of Land Affairs and Others v Goedgelegen Tropical Fruits (Pty) Ltd 
2007 (10) BCLR 1027 (CC) at para [53]. 
15 LAWSA Vol 25 para 327. 
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38. At the heart of the issues raised herein also lies the issue of the supremacy of the 

Constitution and the rule of law as set out in sections 1, 2, 7 and 8 of the 

Constitution. 

39. Both parties and the court a quo are in perfect agreement that the matters concerns 

the question “whether on a proper interpretation of the relevant constitutional and 

legislative provisions, the applicant’s refusal to provide the relevant information is 

unlawful.”16  

40. That the matter raises pertinent constitutional issues borne out, inter alia, by the 

abovementioned well-known dictum in Bato Star17 that the Constitution as the 

supreme law is “the starting point in interpreting any legislation”; 

41. Insofar as this matter also deals with constitutional values, such as accountability, 

we submit that the dictum of Chaskalson P18 finds relevance, that: 

“Corruption and maladministration are inconsistent with the rule of law and 

the fundamental values of the Constitution. They undermine the 

constitutional commitment to human dignity, the achievement of equality 

and the advancement of human rights and freedoms. They are the antithesis 

of the open, accountable, democratic government required by the 

Constitution.” 

                                                           
16 Record: Vol. 3, p. 223, para 3.1. 
17 Bato Star Fishing (supra) 
18 South African Association of Personal Injury Lawyers v Heath and others 2001 (1) BCLR 77 (CC) at 

para [4]. 
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42. The first respondent disputes that this matter invokes the jurisdiction of this Court 

and argues that this case raises no arguable point of law which in the public interest 

justifies being entertained by this Court.  

 

43. However and in addition to the above, section 182(1) of the Constitution sets out 

the functions of the Public Protector. It provides as follows:  

 

“182. (1) The Public Protector has the power, as regulated by national  

  legislation- 

(a) To investigate any conduct in state affairs, or in the public 

administration in any sphere of government, that is alleged or 

suspected to be improper or to result in any impropriety or 

prejudice;…” 

 

44. At paragraphs [60] and [61] of the EFF judgment,19 this Court said the following 

about the nature and meaning of “as regulated by” and “additional powers and 

functions”:  

[60]  “Regulate power” in this context and in terms of its ordinary 

grammatical meaning connotes an enablement of the correct exercise of the 

constitutional power.  The Constitution points to a functional aid that would 

simplify and provide details with respect to how the power in its different 

facets is to be exercised.  For example, the Public Protector Act provides 

somewhat elaborate guidelines on how the power to investigate, report and 

take remedial action is to be exercised.  

                                                           
19 EFF v Speaker of the National Assembly (supra) 



16 
 

[61]  Section 182(2) envisages “additional” but certainly not 

“substitutionary” powers.  It contemplates “additional powers and 

functions”.  Giving the word “additional” its ordinary grammatical meaning, it 

means “extra” or “more” or “over and above”.  Nothing about “additional” in 

this context could ever be reasonably understood to suggest the removal or 

limitation of the constitutional powers.  …  The power to investigate 

institutions in which the State is the majority or controlling shareholder, undue 

delay, unfair and discourteous conduct have also been added to the 

investigative powers of the Public Protector.  (Emphasis added) 

 

45. We submit that the applicant’s powers flow from the Constitution. Even if it is 

argued that the PP Act is the national legislation that gives her subpoena powers, 

this does not “nullify or dilute” her powers to perform her constitutional duties of 

investigating. We submit that the applicant’s powers to issue subpoenas for 

purposes of investigating is a method to achieve and give teeth to the constitutional 

obligations, which rest on all organs of state, to ensure the effectiveness of the 

office of the Public Protector.  

 

E. THE APPLICANT’S GROUNDS OF APPEAL AND DISCUSSION THEREOF 

46. With the issues defined, the applicable constitutional framework and the 

jurisdiction of the court established, we now turn to deal with the key grounds of 

appeal. 
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Disposal with the section 11 issue 

47. Firstly, the Learned Judge erred in entertaining and deciding the irrelevant 

question pertaining to sections 11(3) and 11(4) of the PP Act when the matter 

simply involves the scope and ambit of the specific powers contained in section 

7(4) of the PP Act vis-à-vis the general prohibition contained in section 69(1) of 

the TA Act.  As indicated above, the framing of the question in relation to 

section 11 of the PP Act served no useful purpose and was bound to send the 

court on a futile wild goose chase.  

48. This matter is not about the interpretation of the phrase “just cause” in section 11(3) 

of the PP Act. Section 11(3) deals not with the primary issues which arise for 

determination here but with the secondary question of punishment if the obligation 

indeed exists and it has been intentionally breached.  Just cause would then be a 

defence justifying the unlawfulness element of the crime.  The interpretation of the 

penal provision that section 11(3), read with section 11(4), is has absolutely 

nothing to do with the real question, namely whether the legal duty arises in the 

first place.  The interpretation of section 11(3) or 11(4) adds no value to the debate.  

49. The inclusion in the applicant’s correspondence of the cautionary “warning” about 

the well-known consequences of non-compliance constitutes a relevant but non-

essential part of the subpoena and might as well be discarded without any legal 

effect on the subpoena itself.  That act would change nothing in respect of the 

issues herein.  
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50. It is theoretically perfectly possible for the first respondent to breach its duty to fulfil 

its constitutional obligations without being guilty of a criminal offence under section 

11(4), for example because it may have lacked the requisite mens rea or avail itself 

of any other criminal defence.   

51. In a nutshell, we submit that whether the answer to the only principal question 

identified above, namely: “Do the Public Protector’s subpoena powers, defined in 

section 7(4) of the PP Act, extend to the taxpayer’s information as defined in the 

TA Act or not?” is in the affirmative or negative, the question of criminal liability in 

terms of section 11(3) and (4) of the PP Act is of no moment and does not arise. 

We further submit that, for the conduct under investigation to be unlawful it is not 

necessary that it also amounts to a criminal offence. It may or may not also 

constitute an offence but that is irrelevant to the present inquiry. The question of 

criminal liability therefore does not represent any live dispute between the parties 

and the court has no jurisdiction to issue declaratory relief in respect thereof.   

52. The prior disposal of the section 11 red herring and non-issue will greatly facilitate 

the adjudication of this application and appeal.  Having explained what the 

application is not about, we now proceed to deal with what it is indeed all about. 

The meaning of “any person” in section 7(4) and the ambit of the relevant 

constitutional provisions 

53. We have already demonstrated above that the PP Act is an extension of section 

182 of the Constitution.   
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54. We submit that section 7(4) of the PP Act specifically applies to “any person” 

without exceptions. No legal basis has ever been laid for excluding the SARS 

Commissioner from that wide reach of section 7(4).  

55. Like section 7(4) of the PP Act, section 181(2) of the Constitution, which compels 

all organs of state to assist the Public Protector, admits of no exceptions. 

56. By way of comparison and contrast, sections 69 and 70 of the TA Act allow for 

approximately 15 separate general and specific exceptions to the general 

prohibition contained in section 69 thereof.  

Contextual, purposive and value-based interpretation 

57. In addition and at a broader level the decision of the court a quo fails to follow the 

very clear, on point and binding authority of EFF v Speaker of the National 

Assembly20 (also known as the Nkandla case or “EFF (1)”) which deals not only 

with the pertinent question of constitutional supremacy but also defines the 

hierarchy of instruments as between the power of the Public Protector and any 

contrary legislative provision.  The cardinal rule of law of stare decisis was 

accordingly not applied. 

58. We submit that in order to find an answer to the questions posed in this matter 

there are three higher issues which must be given consideration and these are the 

values of constitutional supremacy, accountability and the rule of law.   

 

                                                           
20 EFF v Speaker of the National Assembly 2018 (2) SA 571 (CC). 
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59. In so far as constitutionalism is concerned, we begin by making reference to the 

words of Chief Justice Mogoeng in the EFF case dealing with the primary value of 

constitutional supremacy when he articulated the words which appear in the 

preamble to these submissions, namely that “national legislation cannot have the 

effect of watering down or effectively nullifying the powers already conferred by the 

Constitution on the Public Protector.”21 

60. The other two constitutional values which feature prominently in the evaluation of 

this matter, accountability and the rule of law, were also articulated in the 

abovementioned (EFF) case as follows: 

“One of the crucial elements of our constitutional vision is to make a decisive 

break from the unchecked abuse of state power and resources that was 

virtually institutionalised during the apartheid era.  To achieve this goal, we 

adopted accountability, the rule of law and the supremacy of the 

Constitution as values of our constitutional democracy.  For this reason, 

public office-bearers ignore their constitutional obligations at their peril.  This 

is so because constitutionalism, accountability and the rule of law constitute 

the sharp and mighty sword that stand ready to chop the ugly head of 

impunity off its stiffened neck.”  (Emphasis added) 

61. Granting the relief sought by the first respondent can only serve to embolden 

delinquent public officials typically to manufacture all sorts of “legal” excuses to 

avoid accountability, for an incalculable number of unsavoury reasons or even 

neutral reasons, like laziness or other undefined reluctance to comply.  But 

                                                           
21 EFF v Speaker of the National Assembly (supra) 
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constitutional obligations are not optional.  They must be fulfilled.  In the words of 

Madala in Nyathi:22 

“Certain values in the Constitution have been designated as foundational to our 

democracy.  This in turn means that as pillar-stones of this democracy, they must 

be observed scrupulously.  If these values are not observed and their precepts not 

carried out conscientiously, we have a recipe for a constitutional crisis of great 

magnitude.”  (Emphasis added) 

62. In the present case, we can also add to the above the constitutional value of human 

dignity.  It cuts across both the dignity of the Public Protector, which must be 

protected in terms of section 181(3) of the Constitution, as well as the dignity of 

the citizens or the public which the Public Protector, as the title suggests, must 

protect from the cancerous wrongdoing of public officials and organs of state.  As 

Chaskalson P put it in the passage quoted at paragraph 41 above, corruption also 

undermines and is “inconsistent with the constitutional commitment to human 

dignity”.  

63. It is trite that the so-called Nkandla judgment affirmed the binding powers of the 

Public Protector’s remedial action. This placed the Public Protector not only above 

most similar institutions worldwide but elevated its importance in vis-à-vis the other 

Chapter 9 institutions.  Accordingly, a narrow interpretation of the section, which 

lists institutions which are exempted from the confidentiality clauses of the TA Act 

to include the Auditor-General but exclude the Public Protector, flies directly 

against purposive and contextual interpretation.  It is unsustainable on a holistic 

                                                           
22 Nyathi v MEC for Department of Health, Gauteng 2008 (9) BCLR 865 (CC) at paragraph [80] 
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interpretation.  As an illustration, Hoexter correctly has this to say in defining the 

scope of the powers of the Auditor-General:  

“The Auditor-General, a ‘watchdog over the government’, is an 

ombudsman-type office similar to that of the Public Protector but with much 

more limited jurisdiction.”23 

64. The approach to interpretation which is advocated herein is one which is not 

confined to the strict and narrow linguistic treatment of a statute but one which 

takes into account the purpose of the provisions of and the context within which it 

was enacted.  It is exemplified in the following dicta of O’Regan J in the ACDP 

case: 

“An interpretation of sections 14 and 17 (of the Municipal Electoral Act), 

which accepts that the (Electoral) Commission had the power to act in such 

a manner, facilitates the participation in elections and is far more consistent 

with our constitutional values than reading the section strictly to prohibit a 

payment system.”24  (Emphasis added) 

65. In the same judgment, O’Regan J later said: 

“… in approaching the interpretation of provisions of electoral legislation, 

courts and the Electoral Commission must understand those provisions in 

the light of their legislative purpose within the electoral framework.  That 

                                                           
23 Cora Hoexter: Administrative Law in South Africa (2nd Edition), Juta page 93 
24 African Christian Democratic Party v The Electoral Commission and Others 2006 (5) BCLR 579 (CC) at paragraph 
[28] 
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framework must be understood in the light of important constitutional rights 

and values that are relevant.”25  (Emphasis added) 

66. The same can be said of anti-corruption and accountability legislation, such as the 

PP Act, when “interpreted through the prism of the Constitution”, as Langa DP put 

in Hyundai Motor Distributors.26 

67. Reliance will also be placed on the judgment in Hyundai Motor Distributors for a 

separate section 36(2) analysis in respect of the applicant’s vicarious invocation of 

the privacy rights of taxpayers.  In our respectful submission, the present context 

cries out for the limitation of those rights, even if they were correctly asserted by 

the holders thereof, which is not even the case here.  

68. In that regard, the court said the following: 

“It is a notorious fact that the rate of crime in South Africa is unacceptably 

high …  I now turn to weigh the extent of the limitation of the right against 

the purpose for which the legislation was enacted.  There is no doubt that 

search and seizure provisions, in the context of a preparatory investigation, 

serve an important purpose in the fight against crime.  That the State has a 

pressing interest which involves the security and freedom of the community 

as a whole, is beyond question.  It is an objective which is sufficiently 

important to justify the limitation of the right to privacy of an individual in 

                                                           
25 ACDP (supra) at paragraph [34] 
26 Investigating Directorate: Serious Economic Offences v Hyundai Motor Distributors (Pty) Ltd: In re 

Hyundai Motor Distributors (Pty) Ltd v Smit 2001 (1) SA 545 (CC) at paragraph 21, where Langa DP 
explains that: “Section 39 (2) of the Constitution means that all statutes must be interpreted through the 
prism of the Bill of Rights ... As such, the process of interpreting the context in which we find ourselves 
and the Constitution’s goal of a society based on democratic values, social justice and fundamental 
human rights. The spirit of transition and transformation characterises the constitutional enterprise as a 
whole.’ 
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certain circumstances.  The right is not meant to shield criminal activity or 

to conceal evidence from the criminal justice system.”27  (Emphasis added) 

69. In applying the principles enunciated above, regard must also be had to the 

following words of Molemela AJ in the Constitutional Court decision of Oudtshoorn 

Municipal Council: 

“ … when interpreting a statute, judicial officers must consider the language 

used as well as the purpose and context and must endeavor to interpret the 

statute in a manner that renders the statute constitutionally compliant.”28  

70. In any event, we respectfully submit that it may even be unnecessary to rely on 

section 36 of the Constitution for the simple reason that the statutory framework 

itself provides for the primary limitations or safeguards which ought to militate 

against the granting of the declaratory relief sought by the first respondent. 

71. The first such self-explanatory limitation or safeguard is contained in section 7(2) 

of the PP Act, as follows: 

“ Notwithstanding anything to the contrary contained in any law, no person 

shall disclose to any other person the contents of any document in the 

possession of a member of the office of the Public Protector or the record 

of any evidence given before the Public Protector, the Deputy Public 

Protector or a person contemplated in subsection 3(b), during an 

investigation, unless the Public Protector determines otherwise.”  

                                                           
27 At paragraphs [53] and [54] 
28 Provincial Minister for Local Government etc, Western Cape v Oudtshoorn Municipal Council and Others 2015 (6) 
SA 115 (CC) at paragraph [12] 
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72. The second is contained in section 67(4) of the TA Act, as follows:   

“a person who receives information under sections 68, 69, 70 or 71 must 

preserve the secrecy of the information and may only disclose the 

information to another person if the disclosure is necessary to perform the 

functions specified in those sections.”  

73. These provisions, which operate to further protect the privacy rights of the 

taxpayer, must be taken into account in the holistic, contextual and purposive 

interpretational exercise required in this matter.   

74. Furthermore, the Learned Judge erred in departing from the incorrect premise that 

the applicant was legally duty bound to accept unquestioningly the jointly acquired 

opinions and advice of Maenetje SC and that she was legally or ethically precluded 

from seeking a second opinion if not satisfied with the said opinion. Counsel’s 

opinion has no binding effect. It does not rank the same as a binding and final 

arbitrator’s award or a court judgment and order. Even a court judgment may be 

“second guessed” by appealing against it without the appellant being branded as 

acting mala fide. The right to do so is guaranteed in section 34 of the Constitution, 

read together with the relevant legislation and rules of court. 

 

75. To brand such legitimate differences of opinion as showing “the proclivity of the 

Public Protector to operate out of the bounds of the law” and to state that she 

therefore has “an inexplicable deep rooted recalcitrance to accept advice from 
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senior and junior counsel” was, in the circumstances, a major over-exaggeration 

of the true state of affairs.29 

 

76. The Learned Judge further erred in finding that the mere holding of a different 

opinion by the Public Protector was in fraudem legis and that the legitimate choices 

open to her did not include seeking a second opinion, simply because she had 

participated in the procurement of counsel’s services and opinion. 

 

77. In fact, the opinions have one point of discord between them found in paragraph 

32.2 of the Maenetje opinion vis-à-vis paragraph 37 of the Sikhakhane. These are 

the only conclusions which are incompatible.  Such differences of opinion are quite 

normal between lawyers and even between judges.  

 

78. The Learned Judge erred in holding that the mere fact that the Office of the Public 

Protector did not have funds to fund for litigation in October 2018 and had funds to 

seek a second opinion from counsel in the next financial year meant that she “was 

mala fide (sic)… failed to uphold the Constitution … was prepared to litigate (sic) 

recklessly … and (she) acted improperly in flagrant disobedience of the 

Constitution”.30  

 

79. There was with respect, no rational or logical connection between those non 

sequitur conclusions and the earlier impecuniosity of the office. Furthermore, the 

SARS Commissioner has never disputed the lack of funds. On the contrary he had 

                                                           
29 Record: Vol. 3, p. 246, para. 24 
30 Record: Vol.3, p. 236, para 14 
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clearly accepted the truth thereof hence his offer to pay for the advice solicited in 

November/December 2018. The Learned Judge had no basis to make his adverse 

findings in respect thereof. 

 

80. The Learned Judge further erred in holding that the Public Protector’s failure to 

share the Sikhakhane SC opinion with the SARS Commissioner was by definition 

a sign of mala fides.  

 

81. This Court per Mogoeng CJ in the case of Public Protector v South African Reserve 

Bank31 said the following regarding bad faith:  

 

“A proper starting point is in my view to remind ourselves of what the 

ordinary meaning of bad faith is. A dictionary meaning is “[i]ntent to deceive. 

The meaning of bad faith or malicious intent is generally accepted as 

extending to fraudulent, dishonest or perverse conduct, it is also known to 

extend to gross illegality. Here too the perverse, seriously dishonest or 

malicious conduct must link up, not merely with the seniority of the person 

or high office occupied, but also with the seriousness of the actual or 

reasonable foreseeable consequences of that conduct.  

The correct approach to determining the existence of bad faith is therefore 

one that recognizes that bad faith exists only when the office-bearer acted 

with the specific intent to deceive, harm or prejudice another person or by 

proof of serious or gross recklessness that reveals a breakdown of the 

orderly exercise of authority so fundamental that absence of good faith can 

be reasonably inferred and bad faith presumed. This is so because the 

mischief sought to be rooted out by rendering bad faith so severely 

punishable, particularly within the public sector space, is to curb abuse of 

office which invariably has prejudicial consequences for others. Abuse of 

                                                           
31 Public Protector v South African Reserve Bank 2019 (9) BCLR 1113 (CC) at paras [71]-[73] 
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office undermines the efficacy of State machinery and denies justice and 

fairness to all people and institutions.  

For a person who acts in bad faith is one who hopes to get away with a 

surreptitious connivance to harm the unsuspecting other...” (Emphasis 

added) 

82. There was no tangible reason to reject the explanation and genuine apology 

voluntarily and candidly offered by the Public Protector under oath. The court was 

free to criticize the reasons for the failure but not to be so quick to easily brand it 

as “dishonest” when the specific circumstances do not allow for such a conclusion, 

as in the present case, where the opinion being “hidden” was actually exculpatory, 

ruling out any possible motive for “surreptitious connivance to harm the 

unsuspecting other”. 

 

83. Similarly, the court a quo erred and with respect, read too much into the mere fact 

that the Public Protector did not furnish Sikhakhane SC with the Maenetje SC 

opinion. The applicant explained that her intention was to solicit an objective 

second opinion untainted by the views expressed in the first opinion. A second 

opinion is not an appeal and there is no rule against obtaining a completely fresh 

view. The inference of dishonesty was in the circumstances totally unjustified and 

not based on any fact.   Whether this is an advisable method of seeking a second 

opinion from a lawyer or a doctor is a matter of free choice, which is beside the 

point. 

 

84. The Learned Judge erred further in basing his reasoning on a non-existent old 

adage which allegedly says “(H)e who lets an opportunity to pass, he (sic) shall 
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never find for (sic) is bald (sic) behind32.” After a diligent search no such adage, 

old or new has so far been found to exist.  This is not just a semantic quibble but 

an issue which goes to the grounds of the decision being assailed and assessed. 

 

85. The Learned Judge erred further in holding that the case of Ex Parte Speaker of 

KwaZulu Natal Provincial Legislature33 (which is incorrectly cited as a 1966 case 

in the judgment) was in any way “dispositive” of the issues arising in the present 

matter34. That case with respect dealt with a conflict between a provincial bill of 

rights and the national bill of rights set out in Chapter 3 of the Constitution. That 

issue is irrelevant to, let alone dispositive of, the present dispute.  

 

86. The Learned Judge further erred in holding that the Public Protector “acted 

recklessly” in issuing the 2019 subpoena “without any attempt on her side to verify” 

the advice of Maenetje SC. In actual fact the solicitation of the Sikhakhane SC 

opinion, after informing SARS of the intention to do so, was exactly such an attempt 

to verify the only conclusion in the Maenetje SC opinion with which she did not 

agree, namely paragraph 32.2 thereof to the effect that “(P)roperly interpreted, the 

Public Protector’s subpoena powers do not include the power to compel disclosure 

of SARS confidential or taxpayer information”. For the record, the Public Protector 

had no qualms with the other three conclusions contained in paragraph 32 of the 

                                                           
32 Record: Vol. 3, p. 241, para 19 
33 Ex Parte Speaker of the KwaZulu-Natal Provincial Legislature: In re Certification of the Constitution of 

the Province of KwaZulu-Natal, 1996 (4) SA 1098 (CC). 
34 Record: Vol.3, p. 241, para. 19 
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Maenetje SC opinion. That is why the very first paragraph of the Sikhakhane SC 

opinion reads as it does. 

 

87. The Learned Judge also erred in holding that the Public Protector did not provide 

a comparative criticism of the relevant parts of the Maenetje SC opinion35. This 

was in fact amply done. For example, counsel was at pains to point out both in 

writing and in oral argument that the Maenetje SC opinion failed to make any 

reference whatsoever to the two crucial issues for constitutional supremacy and 

the relevant and binding decision in EFF (1). These were glaring and fatal 

omissions. By way of contrast the Sikhakhane SC opinion delves extensively into 

both topics.  That criticism by counsel is hereby repeated.  It is by now trite that 

any exercise in statutory interpretation which is not based on and steeped in the 

Constitution, its provisions and its values, is almost definitely bound to yield the 

incorrect results.36 

The legislative objectives of secrecy and the protection of taxpayer “privacy” 

88. The Learned Judge further erred in elevating the right to privacy above the 

constitutional obligations, rights and values. In addition, it was not for the SARS 

Commissioner to assert privacy rights which belong to the taxpayer who may not 

have wished to assert them. In this context the Learned Judge misapplied section 

39(2) of the Constitution37. 

                                                           
35 Record: Vol. 3, p. 239, para 17 
36 LAWSA Volume 10 (Part 1), paragraph 286 
37 Record: Vol. 3, p. 250, para. 29 
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89. In any event, the constitutional values of accountability, transparency and 

openness ought generally to trump the “legislative values” of secrecy and privacy, 

as envisaged in the TA Act, ceteris paribus. 

90. In addition, and in respect of privacy the Learned Judge failed to take into account 

the in-built safeguards and protections provided in both the PP Act and the TA Act, 

namely: 

90.1. Section 7(2) of the PP Act which provides that: 

“… no person shall disclose to any other person the contents of any 

document in the possession of a member of the office of the Public 

Protector the record of any evidence given before the Public 

Protector … unless the Public Protector determines otherwise”; and 

90.2. Section 67(4) of the TA Act which provides that: 

“a person who receives information under sections 68, 69, 70 or 71 

must preserve the secrecy of the information and may only disclose 

the information to another person if the disclosure is necessary to 

perform the functions specified in those sections.” (My emphasis) 

91. With respect, the Learned Judge erred in misunderstanding and/or 

misrepresenting counsel’s argument to the effect that the “just cause” defence 

refers to criminal liability and to the civil law issue of weighing up section 7(4) of 

the PP Act against section 69 of the TA Act, as offering “no argument” to gainsay 

the applicant’s counsel’s argument in relation to “just cause”. There was no need 

to “dispute” legal submissions which cannot advance the outcome of the 
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application, one way or the other.  This was extensively explained in both written 

and oral argument, as it has been done in the founding affidavit in this application 

and at paragraphs 47 to 52 hereinabove. 

 

92. We submit that the applicant’s argument is the following on this issue, it is either 

the legislative scheme as it is, obliges the SARS Commissioner to comply with the 

subpoena or not. We submit that it does, but if this contention is wrong, then the 

applicant may legitimately resort to the two exceptions, namely, section 69(2)(b) 

and section 69(2)(c). 

 

93. As already alluded to, the invariable theme in this matter concerns a battle not 

between the PP Act and the TA Act but a battle between statutory or legislative 

obligations on the one hand and the constitutional obligations (and values) 

contained in the Constitution on the other. 

 

94. The Learned Judge erred in holding that ‘no other version exists’38 to refute the 

reliance of Maenetje SC on the case of Ex Parte Speaker of the KwaZulu Natal 

Legislature (supra). The contrary “version” of the Public Protector was always that 

the law on the question before the court is adequately covered in the more recent 

decision in EFF (1) (supra). Primary reliance was based on that decision, hence 

the reliance on stare decisis and only secondary reliance was placed on the two 

exceptions, in the alternative.  This is a routine method of pleading a case. 

 

                                                           
38 Record: Vol. 3, p. 253, para 32 
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95. The Learned Judge erred on holding that the simple and trite truism that “the 

powers of Public Protector can only be limited by the Constitution (and) is a 

superior law to the (TA Act) and the Public Protector may accordingly subpoena 

taxpayer records if such is in pursuance of her investigation” was “not entirely 

true”39. That such a conclusion was said to be based on the applicable case of 

Public Protector v SARB40, which bore no reliance whatsoever to the question of 

constitutional supremacy, added salt to the wound. 

 

96. The Learned Judge erred in law in holding that the powers of the Public Protector 

“emanate from the PP Act and not from the Constitution”. In actual fact they 

emanate from both but primarily from the Constitution. To assert the contrary is to 

fundamentally misinterpret both the Constitution and the PP Act. The relationship 

between these two legal instruments was exhaustively explained in EFF (1) 

(supra).  To draw a false dichotomy between the PP Act and the Constitution, as 

the respondents continue to do, even in their answering affidavit in the present 

application, is to truly miss the boat in respect of the relationship between the PP 

Act and the Constitution.   

 

97. The Learned Judge further erred in referring to the legal qualifications of the Public 

Protector and implying that her differing with counsel’s opinion meant that she did 

not “understand the law” or that she had adopted a so-called “‘devil-may-care’ 

attitude in the fact of the law, advice and genuine (sic) legal opinion41.” 

  

                                                           
39 Record: Vol. 3, p. 255, para 35 
40 Public Protector v SARB 2019 (6) SA 253 (CC). 
41 Record: Vol. 3, p. 256 to 257, para 36 
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98. The Learned Judge erred in assuming that the Public Protector’s powers are 

regulated by national legislation means that national legislation may limit on 

powers. There is a stark difference between those two concepts, which was clearly 

articulated by Mogoeng CJ in EFF (1).42 

 

99. The Learned Judge erred in asserting that the Public Protector contended that “her 

empowering PPA is unconstitutional”43. No such contention has ever been made.  

 

100. The Learned Judge once again erred in misrepresenting the argument of counsel 

that, faced with the same situation, he would have “refused to furnish the Public 

Protector with the information requested in the subpoena under scrutiny”. A 

transcript of the argument would show that no such “concession” was in fact made. 

On the contrary, counsel argued that the “battle” between the TA Act and the 

Constitution was a one-sided contest which could only be won by the Constitution 

due to its indisputable supremacy. 

 

101. The Learned Judge further erred in holding that SARS is a Chapter 9 institution 

and that the application involved “in one Chapter 9 institution trying to coerce the 

other Chapter 9 institution to act in contravention of the Constitution and the law” 

or in “a legal confrontation between the Chapter 9 institutions (which) must be 

avoided at all costs.” 

 

                                                           
42 Record: Vol 3, p 256, para 36 
43 Record: Vol. 3, p. 257, para 37 
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102. For all these reasons, the decision of the Court a quo cannot stand and must be 

reversed.  We now turn to the alternative grounds. 

F. THE CONDITIONAL COUNTERAPPLICATION(S) 

103. The Learned Judge erred in stating that “the counter-application was brought about 

because of what was perceived to be the concerns of the taxpayer”. In actual fact 

the conditional counter- application was simply brought in the unlikely event that 

the court would be inclined to agree with the SARS Commissioner’s interpretation 

of the law and would accordingly grant the declarator. Otherwise the conditional 

application falls by the wayside since the information would have been obtained or 

obtainable by operation of law.  

 

104. Regarding the technical objection about there being no notice of motion, it is 

commonplace to bring a counter-application in the manner employed since the 

participating parties would in any event receive the answering affidavit. The 

technical objection was accordingly erroneously upheld. 

 

105. The double speculation on the part of the court that firstly the counter-application 

was not served on the fourth respondent and also that, if so, the fourth respondent 

“might have” had a different approach, with respect does not take the issue any 

further. There is equally no proof that the fourth respondent would have suddenly 

treated the counter-application any differently from the main application. The 

prejudice further speculated by the court has no factual basis. 
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106. We submit that the conditional counterapplication was incidental to the pending 

proceedings on the basis contemplated in rule 6(11). The counter-application was 

related and not distinct from the proceedings that were before the court a quo.  

107. We submit that there is no prescribed form of notice of motion for interlocutory 

applications or applications incidental to pending proceedings however the 

authorities are to the effect that the somewhat cumbersome procedure laid down 

in rule 6(5) need not be followed where the parties are already litigating.44   

108. It is also aptly put in Erasmus that: 

“A counter-application need not be served by the sheriff since there is already an 

attorney of record for the applicant (respondent in reconvention) and a notice of 

motion would seem to be unnecessary.”  

109. Such applications are brought “on notice” and not on “notice of motion”.  The 

requirements of Rule 6(5)(d) need therefore not necessarily be complied with in 

such cases. The sub-rule is silent as to the exact procedure to be adopted when 

an interlocutory application or one incidental to pending proceedings becomes 

opposed.   

 

110. We submit that the technical objection raised by the first respondent ought to have 

been dismissed as the applicant was entitled to bring the conditional counter-

application in the matter in which it did.  To do so was a true case of elevating form 

over substance.  Ironically, this dispute arose after the parties had agreed to seek 

                                                           
44 Herbstein and van Winsen, the Civil Practice of the High Courts of South Africa, 5th Ed 2009 at para [424] 
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advice on “any means by which the Public Protector and SARS can approach a 

court for relief which would allow the Public Protector to subpoena taxpayer 

information from SARS”.  Indeed, Maenetje SC advised the parties to approach 

the court in terms of section 69(2)(c).  To now seek to evade that very process by 

raising technicalities boggles the mind.  

Relationship between the two separate alternatives raised 

111. Neither is there a basis for the court’s finding that “no case has been made out by 

the Public Protector for the relief that she (sic) seeks in the answering affidavit” nor 

that “the Public Protector relies entirely on the ‘Tweets…’ as a basis for seeking 

the relief that she sets out in the counter-application”45, which is mainly section 

69(2)(c) of the TA Act. 

 

112. The tweets were only relevant to section 96(6)(b) which is a separate exception to 

section 69(1) than section 69(2)(c) thereof, a crucial distinction not made. 

113. Before the court a quo and before this court we submit that the main defence to 

the application is that the applicant’s powers trump the general prohibition 

contained in section 69(1) of the TA Act, as a matter of interpretation.  If that 

defence is successful, the appeal falls to be granted and that is the end of the 

matter.  If, however, this Court finds that the general exclusion contained in section 

69(1) of the TA Act prevails, then and only in that eventuality the applicant makes 

                                                           
45 Record: Vol.3, p. 262, para 43 
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an application to invoke one or both of the exceptions contained in section 69(6) 

and section 69(2)(c) respectively, all based on the common cause facts. 

The first alternative:  The Section 69(2)(c) ground 

114. Section 69(2)(c) provides that: 

“Subsection (1) does not prohibit the disclosure of taxpayer information by 

a person who is a current or former SARS official by order of a High Court.”  

115. Section 69(3) provides that: 

“ An application to the High Court for the order referred to in subsection 

(2)(c) requires prior written notice to SARS of at least 15 business days …”  

116. Section 69(4) provides that: 

“SARS may oppose the application on the basis that the disclosure may 

seriously prejudice the taxpayer concerned or impair a civil or criminal tax 

investigation by SARS.”  (Emphasis added)  

117. Section 69(5) provides that: 

“The court may not grant the order unless satisfied that the following 

circumstances apply: 

(a) the information cannot be obtained elsewhere;  

(b) the primary mechanisms for procuring evidence under an Act or rule 

of court will yield or yielded no or disappointing results; 

(c) the information is central to the case;  and 
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(d) the information does not constitute biometric information.”  

(Emphasis added) 

118. It is respectfully submitted that, firstly, the application must be regarded as 

unopposed in that the ground of opposition stipulated in section 69(4) were not 

raised and do not apply.  

119. Furthermore, we submit that, upon an analysis of the common-cause facts, the 

criteria listed in section 69(5) have all been met, more particularly in that: 

119.1. the taxpayer information in question is the sole preserve of SARS and 

there is no indication that it is attainable anywhere else; 

119.2. the efforts to obtain the information by utilizing the PP Act have yielded no 

positive results; 

119.3. the statement contained in the subpoena that the information has a bearing 

on the investigation in question is uncontested;  and 

119.4. the information required is not biometric information. 

120. The use of the word “may” in section 69(5) is an indication that the consideration 

of these factors lies in the discretion of the court taking into account all the 

circumstances and in the interests of justice. 

121. Accordingly, we submit that the court order sought in the counterapplication ought 

to have been granted on this stand-alone and further alternative basis. 

122. In the exercise of its judicial discretion, the court will be asked to take into account 

as motivation, inter alia: 
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122.1. the history of the investigation; 

122.2. the nature of the investigation; 

122.3. the content of the subpoenas;  

122.4. the communication between the parties; 

122.5. the deadlock between the parties; 

122.6. counsel’s opinions; 

122.7. the legal analysis above; 

122.8. the tweet released by the second respondent; 

122.9. the public interest;  and 

122.10. the ability, if any, to grant the order with conditions as to the further 

distribution of the information. 

123. In the circumstances, the bare conclusions that the Public Protector had “not made 

out a good case for the counterclaim (sic)” and that it was “doomed to failure (sic)” 

were unsustainable and ought accordingly to be reversed by this Honourable Court 

on appeal. 

The second or further alternative:  The Section 69(6)(b) ground 

124. It is noteworthy that the section does not prescribe the manner or form in which 

the written consent of the taxpayer must be obtained.  We accordingly submit that 

there was no legal impediment to the admission of the tweet as constituting such 

written consent.   

125. The order sought in prayer 1 of the conditional counterapplication seeks a 

declaration that the information has been unlawfully refused.  It must logically be 
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followed by prayer 3, which directs compliance.  Accordingly, we submit that the 

relief sought in the counterapplication ought properly to have been granted on the 

basis of the operation of section 69(6). 

126. The Learned Judge erred in disallowing the affidavit of the second respondent, 

which was merely filed to assist the court with an uncontested explanation as to its 

lateness, namely the ill-health of the second respondent.  

 

127. Once more the learned Judge, with respect, either misconceived or misunderstood 

but certainly misrepresented counsel’s submission in this regard, which was simply 

that the taxpayer’s subjective views were irrelevant in respect of the main 

application for declaratory relief and even, to some extent, even in respect of the 

section 69(2)(c) ground.  The relevance thereof only related to the further 

alternative basis for obtaining the information namely section 69(6)(b). Nor could 

the alleged indifference of the Public Protector or her counsel be a ground for 

inadmissibility. 

G. PERSONAL AND PUNITIVE COSTS  

128. If the appeal fails, we submit that the applicant must pay the costs of the 

application, on the party and party scale. Similarly, if the appeal succeeds the first 

respondent must pay the costs. In other words, costs must follow the results and 

be costs in the appeal.  The Biowatch principle does not apply herein. 
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129. There is no room in this matter for either punitive costs against any party not to 

mention personal costs against any individual official.  It is clearly in the public 

interest that the disputed legislation be authoritatively interpreted. 

 

130. Here the public official against whom a personal cost order was sought and 

granted was neither personally cited nor specifically informed thereof.   

 

131. The dictum at paragraph [155] of the SARB case when it was quoted three times 

by the Learned Judge, was quoted out of context on each occasion. In fact, the 

SARB case has no application in this matter, more particularly since there was no 

basis to find that “the traditional tests of bad faith or gross negligence, albeit with 

a constitutional flavour, were … satisfied”.46 

 

132. The learned Judge further erred in placing any reliance on the alleged “eight” 

reasons advanced in support of the punitive cost order. 

 

133. In the first place the “eight” grounds consisted of repetition. For example, the 

ground listed as 51.7 is the same as 51.3 and ground 51.8 is exactly the same as 

51.4 and 51.547. The Learned Judge failed to recognize this. 

 

134. In respect of the failure to supply the Sikhakhane SC opinion to the SARS 

Commissioner, an explanation was given which was never refuted and an apology 

was tendered. There was certainly not even a shred of evidence of “bad faith” or 

“gross negligence”.  

                                                           
46 Record: Vol. 3, p 267, para 50 to p 268, para 51 
47 Record: Vol. 3, p. 268 to 270, para 51 
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135. In respect to the non-furnishment of the Maenetje SC opinion to Sikhakhane SC, 

nothing sinister can be read into that as the idea was obviously not to colour 

Sikhakhane SC’s opinion by giving him the previous opinion nor by disclosing the 

identities of the parties. A purely legal question needed to be posed and answered. 

Such an approach is commonplace, and it is certainly to have been rejected.  

 

136. In particular the Learned Judge, with respect, failed to take into account the 

common cause fact that before obtaining the said opinion the Public Protector had 

specifically informed SARS in writing that she was not in agreement with the 

relevant conclusions of Maenetje SC and that she would accordingly be seeking a 

second opinion. Such conduct is inconsistent with any suggestion of deliberate and 

calculated concealment on her part. 

 

137. All the other grounds advanced were equally baseless and ought accordingly to 

have been rejected.  Failure to do so in the present circumstances amounts to a 

material misdirection on the part of the court a quo.  In turn, that entitles this 

Honourable Court to interfere with the personal and punitive costs award. 

 

138. On the grounds advanced above, the order which was granted at paragraph [54] 

of the judgment and which was altered three times, is in the circumstances, 

inappropriate in its entirety and ought accordingly to be reversed.  

 

139. The first respondent has also argued that the costs order is justified in light of the 

Public Protector’s failure to honour her undertaking to the court to disclose further 

efforts to achieve the filing of the confirmatory affidavit by Mr Zuma.  That 
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undertaking was clearly overtaken by events in that Mr Zuma provided an affidavit 

and an explanation for its lateness, namely ill-health. 

140. In dealing with these aspects, the following dictum from the most recent decision 

of this Honourable Court,48 per Khampepe J, are directly applicable:  

“Personal costs orders against a public official are primarily aimed at 

vindicating the Constitution.  They protect the Constitution, its values and 

its vision. …. A court would be derelict in its duties if it imposed a personal 

costs order where the facts do not justify that.”  (Emphasis added) 

141. In the premises and even in the unlikely event of the appeal on the merits being 

unsuccessful, the personal cost order should be reversed.  

H. GROUNDS FOR DIRECT APPEAL 

142. The applicant seeks leave to appeal directly to this court. As a direct appeal is not 

merely available for the asking, exceptional circumstances must exist before this 

Court can condone the bypassing of the channels of appeal in the lower courts.49 

 

143. We submit that it is in the interest of justice for this court to grant direct leave to 

appeal. The justification for this contention is that the resolution of the dispute is 

relatively urgent in that it pertains to an ongoing investigation which commenced 

in 2018. It is therefore in the interests of justice that finality be reached sooner 

rather than later and that time costs will be saved by granting a direct appeal. No 

                                                           
48 EFF v Gordhan; Public Protector v Gordhan (2020) ZACC 10 (29 May 2020) at paragraphs [91] and [92] 
49 United Democratic Movement v Speaker of the National Assembly 2017 (8) BCLR 1061 CC at para [23] 
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adequate and substantial relief will be obtained if the matter is first referred to the 

Full Court and/or the Supreme Court of Appeal, which may take years. 

 

144. Secondly, the matter is destined to ultimately end up in this Honourable Court 

anyway in that, as previously indicated, a matter implicating a subsidiary 

constitutional statute is justiciable in the Constitutional Court. 

 

145. Thirdly, the matter does not really invoke any material factual issues. The 

questions raised are purely legal and constitutional questions. 

 

146. Fourthly, we submit that in respect of the key principles of stare decisis (which is 

an important feature of the rule of law) and the supremacy of the Constitution, there 

are strong prospects of this court reversing the decision of the court a quo. 

 

147. Fifthly, the court will have the benefit of a full judgment of the court a quo. 

 

148. Sixthly, only this court is in a position to address the growing and worrying 

tendency for some members of the judiciary unjustifiably and almost instinctively 

to find against the Public Protector and seemingly allowing themselves to be 

unduly influenced by other clearly distinguishable or inapplicable decisions of this 

court such as Public Protector v SARB (supra).  

149. Furthermore, in the present case, the applicant has pleaded, under oath, inter alia, 

that: 
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149.1. “The public interest is served by obtaining legal certainty regarding an 

important legal issue;50 

149.2. “The dispute is live and it has immediate consequences for the parties to 

this application and many taxpayers and general members of the public;51 

149.3. “Even had the dispute been rendered moot (whether by the Public 

Protector’s conduct or otherwise), the importance of the legal issue in 

question justifies this court’s attention;52  

149.4. “The dispute is the antithesis of academic or hypothetical.53 

150. That legal issue is a matter of interpretation of the two pieces of legislation in 

contention and the Constitution.  Neither interpretation presented by the parties 

can be said to be unreasonable or made in bad faith.  The independent senior 

counsels supported each view.  There is no reason to believe that they were mala 

fide.  The desperate attempt to discredit Adv Sikhakhane SC’s professional 

integrity from the Bar and for the first time on appeal is distasteful and must be 

frowned upon, as it deviates from all the acceptable rules of decent collegiality. 

151. We submit that a failure to address this phenomenon of granting personal costs 

against the applicant will increase the risk of totally blunting the constitutionally 

defined role of the Public Protector in protecting the public against public 

maladministration and rampant corruption which as Chaskalson J correctly stated 

are the antithesis of the values espoused in our Constitution.  

                                                           
50 Record: Vol. 1, p.16, para 10 
51 Record: Vol. 1, p. 32, para 52  
52 Record: Vol. 1, p. 32, para 52 
53 Record: Vol.1, p. 32, para 53 
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152. The Court a quo ordered the applicant to pay the costs of the application. The 

Court a quo also ordered that the applicant pay de bonis propriis 15% of the first 

respondents taxed costs. We submit that this is a material misdirection by the Court 

a quo that warrants the interference of this Court. This submission is made based 

on two grounds. 

153. This Court reiterated in Black Sash Trust v Minister of Social Development and 

Others54 

“If the possibility of a personal costs order against a state official exists, it 

stands to good reason that she must be made aware of the risk and should 

be given an opportunity to advance reasons why the order should not be 

granted.  Joinder as a formal party to the proceedings and knowledge of the 

basis from which the risk of the personal costs order may arise is one way 

– and the safest – to achieve this.” 

154. The courts do not issue personal cost orders to non-parties, moreso when they are 

public officials acting in good faith and in the execution of their duties, such as the 

Commissioner of SARS or the Public Protector. 

155. We submit that the order of costs de bonis propriis against Ms Busisiwe 

Mkhwebane where there is no factual basis to support it was a material 

misdirection which warrants the interference of this Court. The test of bad faith or 

gross negligence were not satisfied.  The chilling effect of such an order is further 

support for a direct appeal.  

                                                           
54 Black Sash Trust v Minister of Social Development and Others 2017 (9) BCLR 1089 CC at para 4 
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I. CONCLUSION 

156. In the circumstances it is respectfully submitted that it is in the interests of justice 

that a direct appeal be entertained and leave in respect thereof be granted as 

prayed for in the Notice of Application in terms of Rule 19. 

 

 
DC MPOFU SC 

T MOTLOENYA  

Applicant’s Counsel 

4 August 2020 


