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INTRODUCTION  

1 This matter arises from a sustained dispute between the President and 

the Public Protector. 

1.1 The Public Protector found and contends that the President acted 

unlawfully in various respects. 

1.2 The President responded by contending that the Public Protector 

herself acted unlawfully and that her report fell to be reviewed and 

set aside. 

1.3 A core issue in that dispute is whether the President was required 

by law to disclose donations made to the CR17 campaign.  This 

involves, inter alia, a debate about the interpretation of the 

Executive Ethics Code (“the Code”). 

1.4 The High Court upheld the President’s contentions and reviewed 

and set aside the Public Protector’s Report.  The Public Protector 

and the EFF now seek leave to appeal against that judgment. 

2 As in the High Court, the amaBhungane Centre for Investigative 

Journalism (“amaBhungane”) does not seek or wish to become 

embroiled in the main dispute between the President and the Public 

Protector. 

2.1 amaBhungane made and makes no submissions on whether the 

President acted lawfully or the Public Protector acted lawfully. 
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2.2 amaBhungane similarly did not and does not enter the 

interpretative debate regarding the reach of the Code. 

3 Instead, amaBhungane’s point is different. Its focus is not on who may 

have acted unlawfully in the past, but what the duties of disclosure will 

be in the future.  In other words, after this Court’s judgment and going 

forward, will members of the national Executive and provincial 

Executives be under an obligation to disclose donations made to them or 

their campaigns when they run for political office?  

4 AmaBhungane submits that the Constitution requires that the answer is 

“yes”.   

4.1 The Constitution requires that every President, every Cabinet 

Minister, every Premier and every MEC is required to disclose 

donations made to them or their campaigns when they run for 

political office.   

4.2 If the Code is held by this Court not to achieve this, amaBhungane 

contends that it is unconstitutional to this extent and that it should 

be declared as such. AmaBhungane seeks such a declaration 

only with prospective effect and with a year’s suspension to allow 

the Code to be brought in line with the Constitution. 

5 AmaBhungane contends that the connection between money and the 

risk of corruption is clear.  
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5.1 When private money benefits public servants, conflicts of interest 

necessarily arise and the opportunities for rent-seeking and 

corruption are plentiful.  

5.2 When these private contributions to public servants are not 

disclosed to the public, the risk grows considerably. If politicians 

know they can operate without the scrutiny brought by an effective 

watchdog system, they may be more likely to take advantage of 

the spoils of public office at the expense of the public good. 

6 In what follows, we develop these submissions in three main parts. 

6.1 First, we deal the importance of transparency when it comes to 

money in the political arena. 

6.2 Second, we deal with the substance of amaBhungane’s 

challenge. 

6.3 Third, we deal with the approach of the High Court and the 

technical basis on which it dismissed amaBhungane’s application. 

7 We emphasise that amaBhungane’s application for direct leave to 

appeal to this Court is conditional on the applications for direct leave to 

appeal brought by the Public Protector and EFF. If those applications 

were to be dismissed, amaBhungane accepts that its application must 

similarly be dismissed. But if direct leave to appeal is granted in those 

applications, it should similarly be granted to amaBhungane.  
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THE IMPORTANCE OF TRANSPARENCY 

8 AmaBhungane’s affidavit deals extensively with the influence of money 

on politics.1  We do not repeat all of those (uncontested) averments 

here.  

9 Democracy—that is, one person, one vote—is diminished when 

unaccountable people and entities with unknowable resources bring 

extraordinary influence to bear on policy and the elected officials they 

have sponsored. 

10 Transparency is important because access to information is a tool that 

encourages a greater and more accurate flow of information between 

government and the governed.  It also seeks to create an accountability 

fillip, and an incentive to better or at least more publicly-spirited decision 

making, since decision-makers are aware that the bases and reasons for 

their decisions may become publicly knowable and hence could be the 

subject of criticism. 

11 Transparency in relation to money and policy is essential because voters 

should and ought to consider the source of the message they receive 

from politicians.  In My Vote Counts 2, the Chief Justice writing for the 

majority, recognised that our democracy is strengthened when voters 

make informed decisions and give proper weight to different speakers 

                                             
1 Record, Vol. 7, amaBhungane’s Founding Affidavit, p. 715 – 7122, paras 18 – 31.  Better 
version available at Record, Supp. Vol, p. 1613 – 1620. 
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and messages.2  The court cited, with approval, the decision of the US 

Supreme Court in Buckley v Valeo where that court held that access to 

information: 

“provides the electorate with information as to where political 
campaign money comes from and how it is spent by the 
candidate in order to aid the voters in evaluating those who 
seek [public] office. It allows the voters to place each 
candidate in the political spectrum more precisely than is 
often possible solely on the basis of party labels and 
campaign speeches. The sources of a candidate’s financial 
support also alert the voter to the interests to which a 
candidate is most likely to be responsive and thus facilitate 
predictions of future performance in office. 

Second, disclosure requirements deter actual corruption and 
avoid the appearance of corruption by exposing large 
contributions and expenditures to the light of publicity. This 
exposure may discourage those who would use money for 
improper purposes either before or after the election. A public 
armed with information about a candidate’s most generous 
supporters is better able to detect any post-election special 
favours that may be given in return.”3 

12 More importantly, however, My Vote Counts 2 is authority for the 

proposition that information is indispensable to the right to vote and to 

make a truly free political choice.  This is so, the Court held, because— 

“For every citizen to be truly free to make a political choice, 
including which party to join and which not to vote for or which 
political cause to campaign for or support, access to relevant or 
empowering information must be facilitated.”4 

                                             
2 My Vote Counts NPC v Minister of Justice and Correctional Services and Another [2018] 
ZACC 17; 2018 (8) BCLR 893 (CC); 2018 (5) SA 380 (CC) (My Vote Counts 2). 
3 Buckley v Valeo 424 US 1 (1976) (Buckley) at paras 66-7. 
4 My Vote Counts 2 at para 34. 
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13 Indeed, section 32(1)(b) of the Constitution grants everyone the right of 

access to any information held by another person that is required for the 

exercise of protection of any rights.  The rights that are implicated here 

however go beyond section 32 and include also universal adult suffrage5 

and the right to vote.6 

14 When a voter makes their mark on a ballot paper, they are being asked 

to make an important political decision about the future of the country 

and who will wield the power and might of our democratic systems.7  In 

the absence of proper and full disclosure, a voter is unable to exercise 

their right to vote in a meaningful way and they certainly are not able to 

make a political choice free from ulterior motives and hidden agendas.  

Non-disclosure harms the very functioning of our democracy because 

buying influence and power corrodes the one person, one vote principle.  

Disclosure is necessary for the effective functioning of our democracy.8 

15 Equally important is transparency in government and the need for 

disclosures to be made that ensure accountability and avoid conflicts of 

interest.  As we explain in what follows, that is what section 96 of the 

Constitution requires.  

16 There is accordingly no question that: 

                                             
5 Section 1 of the Constitution. 
6 Section 19 of the Constitution. 
7 My Vote Counts 2 at para 31. 
8 My Vote Counts 2 at paras 33 – 34. 
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16.1 Money donated to or for the benefit of those involved in our 

political system can have a deeply damaging effect on 

democracy, the more so when it is not exposed to the light of 

day; and 

16.2 In order to exercise the right to vote and the right to make 

political choices and in order to ensure accountability and avoid 

conflicts of interest, information must be made available about 

donations to political campaigns. 

THE BREACH OF THE CONSTITUTION AND THE ETHICS ACT 

The requirements imposed by the Constitution and Ethics Code 

17 In considering the constitutionality and lawfulness of the Code, 

consideration must be given to both the requirements imposed by the 

Constitution and the requirements imposed by the Executive Ethics Act. 

18 The Constitution requires members of the Executive to be both ethical 

and accountable.  In SARFU III, this Court held that: 

“Public administration, which is part of the executive arm of 
government, is subject to a variety of constitutional controls.  
The Constitution is committed to establishing and maintaining 
an efficient, equitable and ethical public administration which 
respects fundamental rights and is accountable to the broader 
public.  The importance of ensuring that the administration 
observes fundamental rights and acts both ethically and 
accountably should not be understated.”9 

                                             
9 President of the Republic of South Africa and Others v South African Rugby Football Union 
and Others [1999] ZACC 11; 2000 (1) SA 1; 1999 (10) BCLR 1059 (SARFU III) at para 133. 
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19 Section 96 of the Constitution in turn places obligations on members of 

the Executive. It provides: 

“96  Conduct of Cabinet members and Deputy Ministers 

(1) Members of the Cabinet and Deputy Ministers must act in 
accordance with a code of ethics prescribed by national 
legislation. 

(2) Members of the Cabinet and Deputy Ministers may not— 

(a) undertake any other paid work; 

(b) act in any way that is inconsistent with their office, 
or expose themselves to any situation involving the 
risk of a conflict between their official 
responsibilities and private interests; or 

(c) use their position or any information entrusted to 
them, to enrich themselves or improperly benefit 
any other person.” 

20 The State is required by section 7(2) of the Constitution to take 

reasonable measures to combat and prevent corruption.10   

20.1 Given that access to information is a key corruption fighting tool, 

this includes enacting a Code that may serve as a shield against 

potentially corrupt acts by requiring disclosure. 

20.2 In enacting the code of ethics required by section 96(1) of the 

Constitution, the State and President are obliged to act 

reasonably and, in particular, must take all reasonable measures 

                                             
10 Glenister v President of the Republic of South Africa and Others [2011] ZACC 6; 2011 (3) 
SA 347 (CC) ; 2011 (7) BCLR 651 (CC) at paras 175 – 202. 
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to combat and prevent or at least minimise the risk of corruption, 

conflicts of interest and improper influence.11 

21 Section 2(1) of the Ethics Act obliges the President to enact a code of 

ethics, after consultation with Parliament, that will prescribe the 

standards and rules aimed at “promoting open, democratic and 

accountable” government and with which members of the Executive 

must comply in performing their official duties. 

22 Sections 2(2)(a) and (b) of the Ethics Act provide that the Code must: 

“(a) include provisions requiring Cabinet members, Deputy 
Ministers and MECs- 

(i) at all times to act in good faith and in the best 
interest of good governance; and 

(ii) to meet all the obligations imposed on them by 
law; and  

(b) include provisions prohibiting Cabinet members, Deputy 
Ministers and MECs from— 

(i) undertaking any other paid work; 

(ii) acting in a way that is inconsistent with their office; 

(iii) exposing themselves to any situation involving the 
risk of a conflict between official responsibilities 
and their private interests; 

(iv) using their position or any information entrusted to 
them, to enrich themselves or improperly benefit 
any other person; and 

(v) acting in a way that may compromise the credibility 
or integrity of their office or of the government.” 
(Emphasis added.) 

                                             
11 Id. 
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23 These provisions of the Ethics Act mean that the Code must ensure that 

members of the Executive do not place themselves in positions that may 

compromise their ability to discharge their duties without any undue 

influence — including accepting undisclosed financial contributions. 

24 Section 2(2)(c) of the Ethics Act then provides that the Code must 

require Cabinet members and Deputy Ministers to disclose: 

“(i) all their financial interests when assuming office; and 

(ii) any financial interests acquired after their assumption of 
office, including any gifts, sponsored foreign travel, pensions, 
hospitality and other benefits of a material nature received by 
them or by such persons having a family or other relationship 
with them as may be determined in the code of ethics.” 

25 Section 2(2)(c) of the Ethics Act plainly requires the Code to cast a wide 

net in relation to financial interests a member of the Executive may 

possibly have.  

25.1 It provides that the Code must require a member of the Executive 

must disclose all of their financial interests on assumption of 

office and any financial interests after assumption of office.  

Notably, the Ethics Act requires disclosure of financial interests—

not merely financial benefits.  Clearly this indicates that more 

than just direct financial benefit is required to be disclosed. 

25.2 It then goes on to list what kind of information that financial 

interest should include.  Consistent with the wide net it seeks to 

cast, it then provides that disclosure should not only be of the 
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member him/herself but also persons within their family or others 

that may have a familial or close connection with that member. 

26 The breadth of these duties is confirmed when one considers South 

Africa’s international law obligations in this regard.  AmaBhungane’s 

affidavit sets out extensively South Africa’s international law 

obligations.12  Of particular importance is Article 18 of the United Nations 

Convention Against Corruption which provides: 

 “Each State Party shall consider adopting such legislative 
and other measures as may be necessary to establish as 
criminal offences, when committed intentionally: 

(a) The promise, offering or giving to a public official or any 
other person, directly or indirectly, of an undue advantage 
in order that the public official or the person abuse his or 
her real or supposed influence with a view to obtaining 
from an administration or public authority of the State 
Party an undue advantage for the original instigator of the 
act or for any other person; 

(b) The solicitation or acceptance by a public official or any 
other person, directly or indirectly, of an undue advantage 
for himself or herself or for another person in order that 
the public official or the person abuse his or her real or 
supposed influence with a view to obtaining from an 
administration or public authority of the State Party an 
undue advantage.” 

27 Should this Court interpret the Code to not require disclosure of 

donations made to campaigns for positions within political parties, we 

submit that the Code is unconstitutional and invalid to that extent.  This 

is so both on substantive grounds and on the grounds of vagueness. 

                                             
12 Record, Vol. 7, amaBhungane’s Founding Affidavit, p. 724 – 726, paras 37 – 43.  Legible 
copy available at Record, Supp. Vol, p. 1622 – 1624. 
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Substantive invalidity 

28 In the light of what is set out above, neither the Constitution nor the 

Ethics Act contemplates or permits the exclusion of donations made to 

campaigns for positions within political parties. 

29 In this regard, the following averments made by amaBhungane in its 

affidavit – and which have not been disputed by any of the other parties 

to this litigation – bear emphasis: 

29.1 These donations self-evidently produce a tangible and direct 

benefit for the politicians concerned.  They enable the member of 

the executive to more effectively campaign for a position within 

the political party and increase the odds of that campaign 

succeeding.13 

29.2 This is of considerable significance and benefit, particularly in our 

political system whereby the leader of the majority party in 

Parliament almost inevitably becomes the President and 

whereby senior office-bearers in the majority party almost 

inevitably receive influential and powerful positions in the 

Cabinet. The same principle applies to provincial positions 

subject to the Ethics Act.14 

                                             
13 Record, Vol. 7, amaBhungane’s Founding Affidavit, p. 730, para 54.1.  Legible copy 
available at Record, Supp. Vol, p. 1628. 
14 Record, Vol. 7, amaBhungane’s Founding Affidavit, p. 730, para 54.2. Legible copy 
available at Record, Supp. Vol, p. 1628. 
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29.3 Success in an internal party election is thus extraordinarily 

valuable and important for the candidate concerned and raising 

sufficient funds for the internal party campaign is critical to 

maximise prospects of success.15  

29.4 For all of these members of the Executive, it is essential that the 

public is aware of who donated to their campaigns and in what 

amounts.  Only then can the public and media properly consider 

and investigate whether the members of the Executive have 

behaved properly and independently of those who funded their 

campaigns or whether they have instead acted in a manner that 

is inconsistent with their oaths of office and their duties under the 

Constitution and the law.16 

29.5 It is irrelevant that the members of the executive concerned 

might not be soliciting the donations themselves or might not be 

in control of the funds donated or might not even be aware 

immediately of who made the donations.   What is critical is that 

the members of the Executive and their campaigns benefit from 

the funds – and this leads to a real risk of conflict of interest, 

patronage and corruption.17 

                                             
15 Record, Vol. 7, amaBhungane’s Founding Affidavit, p. 730, para 54.3. Legible copy 
available at Record, Supp. Vol, p. 1628. 
16 Id, p. 731, para 54.7. Legible copy available at Record, Supp. Vol, p. 1629. 
17 Id, p. 731, para 54.8. Legible copy available at Record, Supp. Vol, p. 1629. 
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29.6 The opposite approach would mean that members of the 

Executive could be easily “captured” by secret slush funds and 

dark monies that are unaccountable to the general public.  

Secrecy enables corruption and conduces more to a disposition 

by politicians that is favourable towards those who funded them 

privately once elected into public office.  Transparency and 

disclosure in the area of the private funding of political parties 

and independent candidates helps in the detection or 

discouragement of improper influence and the fight against 

corruption.18 

30 Despite having had an opportunity to file answering affidavits in 

response to the relief sought by amaBhungane, no party has offered any 

justification for the Code to exclude donations made to campaigns for 

positions within political parties.  Nor could there be any lawful, rational 

or reasonable basis for it to do so. 

31 In all the circumstances, in the event that the Code fails to require the 

disclosure of donations made to campaigns for positions within political 

parties, this means that it is in breach of: 

31.1 The Constitution itself, including sections 1, 7(2), 19, 32 and 96 

thereof; and 

                                             
18 Record, Vol. 7, amaBhungane’s Founding Affidavit, p. 731, para 55. Legible copy available 
at Record, Supp. Vol, p. 1629. 
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31.2 The Ethics Act. 

32 The Code is to this extent unconstitutional, unlawful and invalid. 

Vagueness 

33 AmaBhungane also raises a further challenge.  It could be that the Court 

concludes that the Code simply does not deal sufficiently clearly with 

whether the disclosure of donations made to campaigns for positions 

within political parties is required. In that event, we submit that the Code 

is unconstitutionally vague. 

34 It is a fundamental principle of the rule of law, which is a foundational 

value of our Constitution, that rules be articulated clearly and in a 

manner accessible to those governed by the rules.19  A rule that is vague 

is an affront to the rule of law and must be declared unconstitutional. 

35 It is especially important that the Code clearly and properly set out what 

interests members of the Executive are required to disclose, as this is 

critical for the reasons set out above.  Indeed, that is the very purpose of 

the Code. 

36 However, the Code gives rise to a number of difficulties in this regard: 

36.1 Paragraph 6 of the Code, which deals with financial interests to 

be disclosed, states a list of financial interests that members of 

                                             
19 Affordable Medicines Trust and Others v Minister of Health and Others [2005] ZACC 3; 
2006 (3) SA 247 (CC); 2005 (6) BCLR 529 (CC) at para 108. 
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the Executive are required to disclose.  Of relevance to this 

application is the obligation to disclose “benefits” and 

“sponsorships”.  

36.2 However, other than stating that the “benefit” to be disclosed 

must be of a material nature, the Code is silent on what “benefits” 

means. There is no definition provided in the Code. The 

dictionary definition of “benefit” does not assist in shedding any 

light on the meaning intended by the Code given that the Oxford 

English Dictionary defines “benefit” as “an advantage or profit 

gained from something”.   

36.3 The meaning of “sponsorship” gives rise to similar difficulties. 

There is no definition of “sponsorship” in the Code nor is the 

meaning intended apparent in the Code itself. Nor does the 

dictionary definition help given that the Oxford English Dictionary 

defines “sponsorship” as “the position of being a sponsor” or 

“financial support received from a sponsor”.20   

36.4 Paragraph 6.2(a) of the Code tersely provides that “sources and 

description of direct financial sponsorship or assistance from any 

source other than the member’s party which benefits the member 

in his or her personal and private capacity” must be disclosed. 

However, the words “direct financial sponsorship” do not aid in 

                                             
20  Sponsor is further defined as “a person or organization that pays for or contributes to 
the costs involved in staging a sporting or artistic event in return for advertising” or “provide 
funds for (a project or activity or the person carrying it out)”. 
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defining what “sponsorship” means. It is unclear whether 

paragraph 6.2(a) is meant to qualify the meaning of 

“sponsorship”. It is also unclear whether “assistance” is qualified 

by the preceding word “direct”. 

37 Thus, if this Court finds that the Code does not clearly deal with whether 

the disclosure of donations made to campaigns for positions within 

political parties is required, we submit that the Code is unconstitutionally 

vague to this extent. 

The Funding Act does not resolve the constitutional problem 

38 There is a residual issue, raised by the President in his replying 

affidavit21 about whether the Political Party Funding Act 8 of 2018 (“the 

Funding Act”) resolves the problem. 

39 The President now appears to contend that the Funding Act regulates 

donations made to political parties and their members.  This means, so 

the argument goes, the regulation of donations to members of the 

executive “should accordingly not be sought under the Executive 

Code”.22 

40 Insofar as the President is suggesting that this avoids the constitutional 

difficulty raised by amaBhungane, he is mistaken. This is so for three 

reasons. 

                                             
21 Record, Vol. 12, President’s Replying Affidavit, pp. 1241 – 1242, paras 32.2 – 32.3. 
22 President’s Heads of Argument in the High Court, para 52. 
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41 First, as the President accepts, the Funding Act has not yet been 

brought into force.  It is not clear when this will occur.  Accordingly, if this 

Court concludes the Code does not require disclosure of donations 

made to campaigns for positions within political parties, then as a matter 

of law there is presently no requirement of disclosure. The fact that the 

Funding Act might change that at some point in the future is neither here 

nor there.  

42 Second, and in any event, the Code is issued pursuant to the 

requirements of section 96 of the Constitution and the Ethics Act.   

42.1 It is the Code that must be examined to consider whether it meets 

those requirements in order to be constitutionally valid and 

lawful.23  A failure by the Code to meet the requirements of the 

Constitution and Ethics Act cannot be cured by a reference to 

what other legislation provides.   

42.2 Indeed the Code is precisely the right place to require this 

disclosure – regardless of whether there may be other instruments 

that could also require such disclosure. The Code is there for the 

very reason of exposing potential (financial) conflicts to sunlight. It 

would be irrational to exclude the single biggest potential conflict 

from this Code just because it may or may not also be dealt with 

elsewhere. 

                                             
23  See: My Vote Counts NPC v Speaker of the National Assembly and Others [2015] 
ZACC 31 (30 September 2015) at para 149 
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43 Third, and again in any event, while amaBhungane would certainly 

welcome a conclusion that the Funding Act regulates donations to 

members of political parties (as opposed to political parties themselves), 

it is not clear that this is the  case.   

43.1 This is because section 10 of the Funding Act is not a model of 

clarity.24  Apart from anything else, it is unclear what a donation 

for “political party purposes” is, especially as no definition is 

contained in the Funding Act. It is thus not sufficiently clear 

whether this encompasses a donation made to a person for 

purposes of his or her intra-party campaign.    

43.2 The difficulty is that members of the Executive will be able to take 

advantage of this uncertainty until it is resolved via litigation, at 

some unspecified point in the future.   

43.3 We submit that this would be untenable. What cannot be 

permitted is a situation whereby, even after this matter is 

decided, there remains uncertainty over whether a member of 

the Executive is required to disclose donations made to his or her 

campaigns for a position within political parties.  

                                             
24  It provides: 

“(1) No person or entity may deliver a donation to a member of a political party 
other than for party political purposes.  

(2)  A member of a political party may only receive a donation contemplated in 
subsection (1) on behalf of the party.  

(3)  No person may circumvent subsections (1) or (2), or any of the provisions of 
this Chapter.” 
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43.4 It is essential that certainty on this issue be obtained and that it 

be obtained now.  The relief sought by amaBhungane achieves 

this. 

THE TECHNICAL APPROACH OF THE HIGH COURT 

44 Before the High Court, there were two applications. 

44.1 The first and main application was by the President, supported by 

various other organs of state, seeking to review and set aside the 

Public Protector’s Report. That relief was granted by the High 

Court. 

44.2 The second application was brought by amaBhungane. It was a 

conditional application. It contended that, in the event that the 

Code was held not to require the disclosure of donations made to 

campaigns for positions within political parties, then the Code was 

unconstitutional to this extent.25 

45 In the main application, the High Court ultimately held in favour of the 

President on the proper interpretation of the Code. It found that “the 

Code does not require disclosure of indirect benefits to members of the 

Executive in the nature of party-political campaign donations”.26 

                                             
25 Record, Vol. 7, amaBhungane Notice of Motion, Part B, prayer 1, p 700. 
26 Record, Vol. 13, High Court judgment, p. 1374, para 194.1. 
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46 This meant that amaBhungane’s conditional application arose. The High 

Court appeared to recognise as much.27 

47 The High Court nevertheless dismissed amaBhungane’s application. 

Though the dismissal does not appear in the order itself, the judgment 

makes it plain. It concludes: 

“The ultimate result is that we find that the constitutional 
challenge must be dismissed.  We wish to emphasis that we 
do not dismiss the application on the merits. We make no 
finding as to whether the Code is constitutional or not. That is 
an argument for another day. As we have already indicated, 
the underlying issues raised by amaBhungane are critical to 
our democracy. There are sound reasons for why the public 
should have easy access to funding information, whether in 
respect of individual politicians or political parties. However, 
this was not the case in which the constitutional implications 
of these issues could be fully ventilated.”28  

48 We submit that the High Court was right that the “underlying issues 

raised by amaBhungane are critical to our democracy” but wrong to 

dismiss its application on technical grounds. 

49 We submit that each of the three technical grounds relied on by the High 

Court to dismiss the amaBhungane application was incorrect. 

                                             
27 Id. 
28 Record, Vol. 13, High Court judgment, , p. 1378, para 195 (emphasis added). 
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The reliance on subsidiarity 

50 The High Court appeared to conclude that the principle of subsidiarity 

precluded the amaBhungane’s constitutional challenge. 29  It is, with 

respect, difficult to understand its reasoning in this regard. 

51 AmaBhungane’s challenge has always been that if the Code does not 

require disclosure of donations made to intra-party campaigns then it is 

invalid as it failed to meet the obligations imposed by the Constitution 

and the Ethics Act. 

52 Therefore, amaBhungane’s challenge was (and still is) based on both 

the Constitution and the Ethics Act – it did not seek to rely only directly 

on a constitutional provision.  Instead, it argued that both the 

Constitution and the Ethics Act require disclosure of private political 

funding.  

53 In those circumstances, the conclusion regarding subsidiarity is difficult 

to follow. 

54 In any event, this Court has expressed caution about applying 

subsidiarity as a “hard and fast rule”. It has especially emphasized that 

the principle of subsidiarity is to be treated with great caution when it 

does not involve a provision of the Constitution that requires Parliament 

                                             
29 Id at  paras 194.3 and 194.4. 
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to act.30  That was self-evidently the case in respect of a number of the 

constitutional provisions relied on by amaBhungane. 

55 Moreover, the High Court erred in its understanding of the relationship 

between the Ethics Act and the Ethics Code.   

55.1 The High Court held that “[a] challenge to the Code without a 

challenge to that [Ethics] Act is not permissible.”31  

55.2 This was so, according to the High Court, because the Code is 

aligned to the Act in that section 2(2)(c) of the Act requires 

financial interests to be disclosed by Cabinet Members and 

Deputy Ministers. The Code follows suit and also requires 

financial interests to be disclosed, but the Code “is more specific 

in that it lists the types of financial interests that must be 

disclosed”.  However, it is “aligned to the Ethics Act in that these 

interests restricted to being ‘financial in nature’”. 

55.3 The High Court concluded that because the Code follows the Act 

in requiring disclosures of financial interests, it could not require 

greater disclosure than that required by the Act.  Therefore, if 

there is any unconstitutionality arising from the Code being too 

narrow, then a challenge aimed at having such unconstitutionality 

                                             
30 Pretorius and Another v Transport Pension Fund and Another 2019 (2) SA 37 (CC) at 
paras 50-54. 
31 Record, Vol. 13, High Court judgment, p. 1378, para 194.4. 
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declared by a court should be targeted at the Ethics Act, not the 

Code.32 

55.4 With respect, this is an error on the part of the High Court. 

55.5 The Ethics Act requires that the Code must require disclosure of 

all financial interests.  It is the Code which is intended to prescribe  

exactly what these financial interests include.  The Ethics Act 

explains what must be disclosed, whilst the Ethics Code tells us 

what that disclosure entails.  Section 2(2)(c) was intended to 

require the Code to cast a wide net in relation to financial interests 

a member of the Executive may possibly have. 

55.6 Consistent with the wide net it seeks to cast, section 2(2)(c) then 

provides that disclosure should not only be of the member 

him/herself but also persons within their family or others that may 

have a familial or close connection with that member. 

55.7 Yet, for the reasons set out above, the Code fails to meet the 

requirements of the Ethics Act and Constitution in setting out the 

disclosure requirements. 

The reliance on PAIA  

56 The High Court also found that the absence of a challenge to the 

Promotion of Access to Information Act 2 of 2000 (PAIA) precluded 

amaBhungane’s challenge. 33  This was said to be because it was 

                                             
32 Id. 
33 Id at paras 194.5 to 194.7. 
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“arguable” that a person seeking information about intra-party campaign 

donations can ask for such information.34   

57 The High Court erred in two respects in this regard. 

58 First, the High Court seemed to conflate the purpose of legislation 

enacted in terms of section 32 of the Constitution with the purpose of 

legislation and Code enacted in terms of 96(1) of the Constitution.   

58.1 PAIA is legislation enacted for the purposes of fulfilling the right of 

access to information in section 32, whilst the Ethics Act and the 

Code was enacted pursuant to the ethical obligations of Cabinet 

Ministers in terms of section 96(1). 

58.2 Thus, where a challenged is mounted against the Code, the 

source of the obligation does not arise out of section 32 directly, 

but from section 96(1) of the Constitution. 

58.3 Therefore, PAIA does not stand in the way of amaBhungane 

bringing a challenge against the Code to the extent that it fails the 

obligations imposed by the Constitution and the Ethics Act.  

59 Second, and related, the very point of section 96, the Ethics Act and the 

Code is to provide for a system of automatic disclosure by members of 

the executive.   

                                             
34 Id at para 194.6. 
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59.1 That is inherent to the entire system. It takes a narrow category of 

information – information closely related to potential conflicts of 

interest – and requires that all members of the executive have to 

automatically disclose it. 

59.2 By contrast, PAIA deals with access to numerous sorts of 

information held by numerous organs of state. They operate on 

the basis of individuals having to request such information. 

59.3 The two systems are quite different. They each serve valuable 

purposes but one is not a substitute for the other. 

60 AmaBhungane was not required to challenge PAIA in these 

proceedings. Instead, it did precisely what the doctrine of subsidiarity 

required. It challenged the more specific and more apposite regime – the 

Code – because that is the vehicle through which automatic disclosure 

of executive interests is achieved. 

The reliance on the separation of powers  

61 The High Court held that the effect of what amaBhungane is seeking will 

be to have the High Court “enter into the Executive and Parliament’s 

constitutional terrain by prescribing the ambit of the duty to disclose.”35  

This, so the reasoning goes, “would undermine the separation of 

powers”. 

                                             
35 Id at para 194.8. 
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62 With respect, this finding is plainly incorrect.  Where legislation, conduct, 

policies or rules do not comply with the Constitution, the courts are 

obliged to declare it invalid. This is in line with the courts’ constitutional 

powers in terms of section 172(1) of the Constitution. 

63 AmaBhungane does not seek to have this Court prescribe precisely how 

the Code should require disclosure of donations made to campaigns for 

positions within political parties.  Instead, it merely sought a declaration 

of invalidity and then asked for a period of suspension for one year to 

allow the relevant decision-makers to correct the defect.  This would 

have allowed Parliament and the National Assembly to decide how best 

to cure the defect.  

64 Accordingly, no separation of powers concerns arise. 

Conclusion on the technical issues 

65 We therefore respectfully submit that the High Court was wrong to 

dismiss amaBhungane’s challenge on the grounds that it did. 

66 Having concluded that “the Code does not require disclosure of indirect 

benefits to members of the Executive in the nature of party-political 

campaign donations”, 36  it was obliged to decide the merits of 

amaBhungane’s application. 

                                             
36 Record, Vol. 13, High Court judgment, p. 1374, para 194.1. 
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RELIEF SOUGHT AND COSTS 

67 We submit that amaBhungane’s application plainly raises constitutional 

issues of considerable importance.  If direct leave to appeal is granted to 

the Public Protector and EFF, it ought similarly to be granted to 

amaBhungane. 

68 In the event that the Code is held not to require the disclosure of 

donations made to campaigns by members of the Executive for positions 

within political parties, amaBhungane seeks an order that: 

68.1 It is declared that  the Code is unconstitutional, unlawful and 

invalid to this extent; and 

68.2 The declaration of invalidity shall have no retrospective effect and 

shall be suspended for a period of 12 months to allow for the 

defect to be remedied. 

69 That leaves only the question of costs.  Quite astonishingly, the 

President now seeks costs against amaBhungane. There is no basis at 

all for him to do so. 

69.1 Before the High Court, the President rightly did not seek costs 

against amaBhungane, accepting that the Biowatch principle 

applied. 

69.2 But the President now does seek costs.   There is no basis for this 

about-turn. 
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69.3 AmaBhungane’s contentions in this Court are precisely the same 

as in the High Court. It does not seek to enter the fray as to 

whether the President or Public Protector behaved unlawfully and 

does not seek to enter the interpretative debate between those 

parties.   

69.4 Instead, amaBhungane contends – as it did in the High Court – 

that if this Court interprets the Code to not require disclosure of 

donations made to campaigns for positions within political parties, 

the Code is unconstitutional and invalid to that extent.   

69.5 The High Court was right to find that “the underlying issues raised 

by amaBhungane are critical to our democracy”.37 The President 

does not suggest otherwise. 

69.6 But it is then impossible to see how amaBhungane’s application 

for leave to appeal can be seen as frivolous, vexatious or abusive.  

AmaBhungane was perfectly within its rights to seek leave to 

appeal against the High Court’s dismissal of its application. 

69.7 The fact that the President does not agree with the manner that 

amaBhungane has litigated its case or would prefer that the case 

be brought separately in a fresh application is neither here nor 

there.  And it is certainly no basis for an adverse costs order. 

69.8 In the circumstances, amaBhungane respectfully requests that the 

President abandons his attempt to seek costs against it.  If he 

                                             
37 , Record, Vol. 13, High Court judgment, p. 1378, para 195 (emphasis added). 
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does not do so, this issue will be addressed further in the hearing 

and the Court will be asked to make clear that the President’s 

stance is inappropriate. 
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