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INTRODUCTION 

1. The first and second respondents did not file opposing affidavits in the 

courts below and did not participate by way of making oral submissions, 

or otherwise, in the proceedings before either the Court a quo or the Full 

Bench on appeal.  

2. In this Court’s directions dated 2 July 2020 the first and second 

respondents were called upon to make written submissions in respect of 

the application brought by the Centre for Child Law (“the applicant”) to 

have the declaration of constitutional invalidity in relation to section 10 of 

the Births and Deaths Registration Act 51 of 1992 (“the Act”) confirmed, 

in accordance with section 172(2)(a) of the Constitution and rule 16(1) of 

this Court’s rules.   

3. The first and second respondents do not oppose the confirmation of the 

constitutional invalidity of section 10 of the Act, albeit it is submitted that 

the section is unconstitutional for reasons in addition to the reasons relied 

upon by the applicant. Accordingly, the declaration of invalidity ought to 

go further. 

4. According to the first and second respondents, the unconstitutionality 

manifests in section 10 of the Act because it places an unjustifiable 

limitation upon the right and duty of parents to choose the surname of 

their child, when the child is born outside the confines of marriage. These 
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parents are accordingly unfairly discriminated against, on the grounds of 

equality, particularly marital status, and possibly also gender, as well as 

human dignity. Section 10 in its current formulation furthermore has the 

ability arbitrarily to limit fundamental rights of the children born to such 

persons, such as the right to a name from birth, and the right to human 

dignity. It may also unfairly discriminate against them on the ground of 

birth. This is because the section effectively creates a default position 

that a child born out of wedlock is assigned his or her mother’s surname 

unless the input of both parents of the child is obtained during the process 

of giving notice of birth.  

5. The first and second respondents similarly do not oppose the applicant 

seeking an order suspending the declaration of invalidity of section 10 of 

the Act for a period of 24 months,1 in accordance with section 172(1)(b)(ii) 

of the Constitution, so as to allow parliament an opportunity to correct the 

defect. 

6. The first and second respondents do however oppose the interim remedy 

suggested by the applicant to take effect during the suspension of the 

declaration of invalidity, which interim measure is already in place by 

 
1 The first and second respondents suggest that this period of suspension be put into effect for 
a period of 24 months, which is consistent with the application made to this court, as well as the 
order of the court on appeal. In the practice note and heads of argument filed on behalf of the 
applicant in this court, an attempt has been made to shorten this period of suspension to 18 
months without any reasons being given for the shortening of the time period. The first and 
second respondent submit that 24 months is a more realistic time period for giving effect to the 
legislative amendments that will be required. 
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virtue of the order of the Full Bench, and which this Court is being called 

upon to endorse and follow. 

7. We accordingly set out hereunder, not only the position of the first and 

second respondents as regards the unconstitutionality of section 10 of 

the Act, but also their proposal as to a possible interim remedy, which 

also takes into consideration the content of the regulations passed under 

the Act, as well as the fact that new draft regulations are currently still in 

the process of being deliberated upon within the Department of Home 

Affairs, in response to the court a quo’s declaration of the constitutional 

invalidity of regulations 3(3)(f) and (i), 3(5), 4(3)(f) and (i), 4(5), 5(3)(f) and 

(i), 5(5) and regulation 12(1).  

THE UNCONSTITUTIONALITY OF SECTION 10 OF THE ACT 

8. The factual premise of the constitutional challenge to the notice of birth 

regime was initially brought by the third and fourth respondents, Mr Naki 

and Ms Ndovya, only in respect of certain regulations promulgated 

thereunder2 arising out of the alleged inability on the part of South African 

fathers, such as Mr Naki, to register the birth of their child when the child’s 

mother, a foreign national resident in the Republic of South Africa but 

 
2 Regulations 3(3), 3(5), 4(3), 4(5), 5(3) and 5(5). These regulations governed the documents 
that were required to be produced to the Department of Home Affairs in order to register a birth. 
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without a valid entitlement to do so, was unable or unwilling to give the 

notice herself or to provide her consent thereto.3 

9. That application was then pursued and expanded upon by the applicant, 

so as to include, in addition to a challenge against the regulations 

referred to by the third and fourth applicants, a constitutional challenge 

to sections 9 and 10 of the Act itself as well as a challenge to regulation 

12. This was on the premise that: 

9.1. section 9 of the Act, as well as regulation 12, did not permit 

unmarried fathers to register the birth of their child in the absence 

of the mother of the child; and 

9.2. section 10 of the Act did not permit unmarried fathers to register 

the birth of their child under their surname.4  

10. The applicant was successful before the Full Bench in obtaining a 

declaration of invalidity in relation to section 10 of the Act.5  

11. Notwithstanding the first and second respondents not opposing the 

declaration of constitutional invalidity, it remains necessary for this court 

to examine thoroughly the constitutionality of section 10 of the Act.6  

 
3 Record Vol 1, FA of Menzile Lawrence Naki, paras 5 and 6, p 6 and 7. 
4 Record Vol 1, third applicant’s NoM, prayers 1, 4 and 8, p 68 – 70. 
5 Judgment of the Full Bench, p 207 to 222 at para 23, p 219 – 221. 
6 Phillips and Another v Director of Public Prosecutions and Others 2003 (3) SA 345 (CC) at 
para 9. 
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12. The applicant argues that the invalidity of section 10 of the Act arises 

because that section, read on its own, does not make provision for an 

unmarried father to register the birth of a child under his surname without 

the consent of the mother of the child.   

13. This statement is not necessarily incorrect, but it is a narrowed reading 

of the section as it ignores the fact that, properly construed, it is section 

9 of the Act which provides for the notice of birth of children and the 

person(s) on whom the duty is placed to give such notice. Section 10 of 

the Act on the other hand, read purposively, deals only with the 

assignment of a surname to children born out of wedlock.7  

14. Section 9 bears the heading “Notice of birth” and reads, in relevant part, 

as follows: 

“(1) In the case of any child born alive, any one of his or her parents, or 

if the parents are deceased, any of the prescribed persons, shall, within 

30 days after the birth of such child, give notice thereof in the prescribed 

manner, and in compliance with the prescribed requirements, to any 

person contemplated in section 4. 

 
7 With respect this distinction was not recognised by the Full Bench. The statement at para 20 
of the Appeal Court judgment to the effect that section 10 of the Act does not allow an unmarried 
father to register the birth of his child in the absence of the child’s mother, is incorrect. The 
section merely does not allow the father to do so under his surname, unless the notice is made 
with the consent of the mother. 
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(1A) The Director-General may require that biometrics of the person 

whose notice of birth is given, and that of his or her parents, be taken in 

the prescribed manner. 

(2) Subject to the provisions of section 10, the notice of birth referred to 

in subsection (1) of this section shall be given under the surname of either 

the father or the mother of the child concerned or the surnames of both 

the father and mother joined together as a double- barrelled surname. 

 . . . . . . 

(6) No person’s birth shall be registered unless a forename and a 

surname have been assigned to him.”8 

15. While the heading of section 10 of the Act reads “Notice of birth of child 

born out of wedlock”, the content, on a plain reading thereof, it is 

submitted, deals only with the assignment of a surname for a child born 

out of wedlock, and not as to how and by whom notice is given of his or 

her birth. 

16. Section 10 reads: 

 
8 We deem it important to point out that the court a quo was faced with a challenge to both 
sections 9 and 10 of the Act together with certain of the regulations. Bodlani AJ was referred to 
and decided that section 9(2) of the Act did in fact pass constitutional muster, albeit that, in doing 
so, he was seemingly referred to a previous iteration of that section which then read “Subject to 
the provisions of section 10, the notice of birth referred to in section (1) of this section shall be 
given under the surname of the father of the child concerned.” In our view, that previous wording 
of section 9(2) was not consistent with the Constitution. The current wording of section 9(2) is 
however submitted to be constitutionally compliant and the applicant, notably, no longer 
contends otherwise. 
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“(1) Notice of birth of a child born out of wedlock shall be given— 

(a) under the surname of the mother; or 

(b) at the joint request of the mother and of the person who in the 

presence of the person to whom the notice of birth was given 

acknowledges himself in writing to be the father of the child and enters 

the prescribed particulars regarding himself upon the notice of birth, 

under the surname of the person who has so acknowledged. 

(2) Notwithstanding the provisions of subsection (1), the notice of birth 

may be given under the surname of the mother if the person mentioned 

in subsection (1) (b), with the consent of the mother, acknowledges 

himself in writing to be the father of the child and enters particulars 

regarding himself upon the notice of birth.”  

17. Seen in this context, we submit that section 9(2) of the Act is perfectly 

constitutionally compliant. It gives effect to the right of equality and places 

a duty on both fathers and mothers, irrespective of their marital status, to 

give notice of the birth of their child, with or without the other parent being 

present or giving their consent.  

18. The giving of notice of birth of a child within 30 days of the child’s birth is 

submitted to be a duty placed, foremost, upon both parents of the child, 

by the legislature. Coupled with this duty however are the corresponding 

rights of parents to assign, and children to be given, a forename and 

surname. 



Page 10 of 30 

 

19. Practically how parents would go about giving notice of birth to the 

Department of Home Affairs was covered by the regulations passed 

under the Act9 which prescribed the different types of documents 

required of persons when registering the birth of a child who is a South 

African citizen. Amongst the documents required of both parents were 

proof of their citizenship or legally valid residency status in South Africa. 

In the context of regulation 12, which applied only to children born out of 

wedlock prior to its declaration of invalidity, it provided that only the 

mother of the child could give notice of birth which was, of course, 

unfeasible for her to do if she was not legally present in South Africa. But 

there are of course other possibilities as to why a mother of a child may 

be unwilling or unable to give notice of the child’s birth.  

20. Leaving aside for the moment the regulatory scheme, which is in any 

event in the process of amendment, the problem with the Act arises, in 

our submission, when section 10 is read with section 9. These two 

sections are inconsistent with each other and potentially contradictory.  

21. Section 9 places no restriction as to the choice of surname for the child, 

nor as to which of the child’s parents can give notice of the birth; this 

regardless of the surname that will be chosen for the child and 

irrespective of the marital status of the child’s parents. Parents, whether 

 
9 The latest being the 2014 Regulations on the Registration of Births and Deaths published in 
Government Gazette no. 37373, under notice GNR.128 of 26 February 2014. 
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married to each other or not, can thus assign the father’s surname, the 

mother’s surname, or a double-barreled surname to the child.    

22. The two sections are incompatible with each other because, when the 

child concerned is born out of wedlock, section 10 only permits: 

22.1. notice of birth to be given under the surname of the mother; 

22.2. notice of birth to be given under the surname of the father of the 

child, when this decision is the subject of a joint request having 

been made by the mother and father to this effect; and 

22.3. notice of birth to be given under the surname of the mother, when 

the person acknowledging himself as the father of the child and 

entering his particulars upon the notice of birth, does so with the 

consent of the mother. 

23. Section 10 of the Act is thus under-inclusive, when it comes to giving a 

surname to a child born out of wedlock, and contradicts the clear wording 

of section 9, particularly section 9(2). It does not make provision for either 

a father or a mother giving the notice of birth on their own, to assign the 

child its father’s surname. This is in contradistinction to the duty given to 

parents by section 9(2) of the Act, as section 10 does not enable: 
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23.1. a father of a child born out of wedlock, when acting alone, to give 

the notice of birth of his child bearing his surname; nor 

23.2. a mother of a child born out of wedlock, when acting alone, to 

give notice of birth of her child, bearing the surname of the child’s 

father, without the father’s written consent.  

24. In each case, if the unmarried mother or father of the child is unwilling or 

unable to give such notice jointly with the other parent, then section 10 

does not permit the surname of the father to be assigned to the child, 

even if double-barreled. 

25. Seen in this light, the difficulty with section 10 of the Act does not arise, 

as the applicant alleges, because “in practice” section 9 is being regarded 

as applying to married parents and section 10 as to parents of a child 

born out of wedlock.10 That is not the case. It is recognised by the 

Department that either parent may give notice of birth of the child – rather 

it is the assignment of a surname to that child that can present a difficulty. 

26. The unfair discrimination which emerges from the current limitations 

imposed by the wording of section 10 is thus on the ground of equality 

and, more particularly, the marital status and gender, as well as birth – 

 
10 FA in the application for confirmation, para 8, p 15 and para 19.4, p 17. 



Page 13 of 30 

 

all prohibited grounds of discrimination specially listed in section 9(3) of 

the Constitution.   

27. Naturally, the under-inclusion also limits an unmarried father’s, and a 

child’s, right to human dignity (section 10 of the Constitution) and the right 

of a child to a name from birth, as guaranteed in section 28(1)(a) of the 

Constitution. The fundamental rights section 10 infringes upon are 

arbitrary, cannot be justified and accordingly cannot stand.   

28. While not the subject of this application for confirmation, section 11 of the 

Act, in our submission, seems to compound this unfair discrimination 

against fathers of children born out of wedlock. In this section, which 

deals with the amendment of birth registration of a child born out of 

wedlock, subsections 11(4) and (5) of the Act provide:  

“(4) A person who wishes to acknowledge himself to be the father of a 

child born out of wedlock, may, in the prescribed manner, with the 

consent of the mother of the child, apply to the Director-General, who 

shall amend the registration of the birth of such child by recording such 

acknowledgement and by entering the prescribed particulars of such 

person in the registration of the birth of such child. 

   . . . . . . 

(5) Where the mother of a child has not given her consent to the 

amendment of the registration of the birth of her child in terms of 
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subsection (4), the father of such a child shall apply to the High Court of 

competent jurisdiction for a declaratory order which confirms his or her 

paternity of the child and dispenses with the requirement of consent of 

the mother contemplated in subsection (4).”    

29. Thus, while a father married to the mother of the child concerned requires 

no consent from the mother to include his details on the notice of birth or 

to give the notice of birth alone, and with the child bearing his surname, 

a father of a child born out of wedlock, when the notice of birth has 

already been given by the mother alone, requires the mother’s consent 

to have his details belatedly included on the notice of birth as the father, 

and absent such consent, is required to approach the High Court for an 

order acknowledging his paternity. 

30. There may well be good reasons for the requirement of the intervention 

of a High Court in applications for the amendment of a registration of birth 

in certain circumstances, such as where the child was conceived as a 

result of rape or incest, or where the acknowledgment of the paternity of 

the father may otherwise not be in the best interests of the child. This 

limitation on the rights of a father of a child born out of wedlock may 

accordingly be found to be subject to limitation under section 36 of the 

Constitution. 

31. We refer to these further subsections so that light can be shed on the 

context of how, even after notice of birth has been given, fathers of 
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children born out of wedlock are dealt with by the Act. It is submitted that 

this is important for purposes of considering the interim remedy this Court 

is called upon to put in place. 

WHAT THE APPLICANT AND THE COURTS BELOW DID NOT CONSIDER 

32. The applicant focused solely on the unfair discrimination said to affect 

unmarried fathers and framed the case in such a way that the defect in 

section 10 was restricted to the difficulties unmarried fathers were said to 

face in giving notice of birth of their child alone and assigning their 

surname to the child (and to a much lesser extent, the indirect unfair 

discrimination the section may be seen to mete out to a child born out of 

wedlock). 

33. This myopic view of the problem with section 10 no doubt arose because 

of the focus placed by the applicant in the courts below, and continued in 

this Court, on the birth registration of children of a foreign national, and 

the child’s possible right to acquire South African citizenship, and all the 

entitlements that flow therefrom. The rendering of children as ‘stateless’ 

by a strict enforcement of section 10 is indeed a possible consequence 

thereof and is to be avoided. Such a situation would arise when it is the 

father of a child through which the child can acquire his or her South 

African citizenship and that father is not married to the mother of the child, 
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and the mother of the child is unwilling or unable to give the notice of 

birth.  

34. But this is not the sole problem with the section. That there is no provision 

made for unmarried fathers to give notice of birth of a child on their own 

accord (and under their own surname), is not the only problem with 

section 10. The other omissions in section 10 of the Act which render it 

unconstitutional are when: 

34.1. the father of a child born out of wedlock gives notice of birth of 

the child on his own, without the mother’s input, but wishes to 

assign the surname of the mother of the child to the child; 

34.2. the mother of a child born out of wedlock gives notice of birth of 

the child on her own, without the father’s input, but wishes to 

assign the surname of the father of the child to the child; 

34.3. either the mother or father of a child born out of wedlock give 

notice of birth of the child, whether on his or her own, without the 

other parent’s input, or even in the event of their agreement and 

a joint request being made, but their decision is to assign a 

double-barreled surname to the child. 



Page 17 of 30 

 

35. On the current formulation of section 10 of the Act, none of the above 

scenarios are permissible if the child’s parents are not married to each 

other.  

36. It is this under-inclusiveness too which the first and second respondents 

highlight as being additional grounds on which section 10 of the Act ought 

to be declared invalid and inconsistent with the Constitution. Again, it is 

the rights to equality and to a name from birth that are impermissibly 

limited by section 10 of the Act when it comes to the assigning of a 

surname to a child by parents who are not married to each other.  It is 

our submission that this Court can consider these further bases for 

unconstitutionality in line with the dicta emerging from National Coalition 

for Gay and Lesbian Equality and Others v Minister of Home Affairs and 

Others 2000 (2) SA 1 (CC) where, at para 87, this court said: 

“Apart from those cases where the Constitution makes express provision to 

the contrary, a court decides constitutional disputes and makes, where 

appropriate, orders of constitutional invalidity, only on the issues presented 

to it and not as a matter of abstract constitutional adjudication. When a 

statutory provision has been partially invalidated by way of notional 

severance, the hypothetical possibility always exists that subsequently, 

because of the issues and contentions then placed before the court, the 

ambit of the constitutional invalidity might have to be extended. Likewise, 

after reading in matter to cure a constitutionally invalid under-inclusive 

provision, the possibility exists that, for identical reasons, a court may have 

to extend the reading in, in order to cure the constitutional invalidity.” 
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37. Of interest, while section 18 of the Children’s Act 38 of 2005 does not list 

as one of the parental responsibilities and rights the ability to name one’s 

child, it is arguably one, if not the first, of the fundamental tasks of a 

parent to decide upon a forename and surname for their child. 

DEVELOPMENTS SINCE THE JUDGMENT OF BODLANI AJ 

38. The order of the court a quo declared invalid regulations 3(3)(f) and (i), 

3(5), 4(3)(f) and (i), 4(5), 5(3)(f) and (i), 5(5) and regulation 12(1), which 

set out the documents required to be produced when a person applies to 

give notice of the birth of a child. The types of documents required by 

these regulations differed depending on when the notice of birth of the 

child was given and, in relation to regulation 12, whether the child’s 

parents were married to each other or not. 

39. This part of the order of the court a quo was not challenged on appeal 

and remains binding and in effect. It was not interfered with by the 

decision of the Full Bench, nor is this Court required to confirm an order 

of constitutional invalidity in regard to regulations. This Court has held 

that section 172 of the Constitution does not apply to regulations as they 

are subordinate, delegated legislation.11 

 
11 See paras 11, 12 and 13 of Minister of Home Affairs v Liebenberg 2002 (1) SA 33 (CC). 
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40. The interim reading in remedy ordered by the court a quo in respect of 

the regulations would appear then to have solved the complaints of the 

applicant as regards the difficulties experienced by unmarried fathers 

when they attempt to give notice of birth of their child but are required to 

produce documents relating to the mother of a child who is not a citizen 

of South Africa or otherwise lawfully resident in this country.   

41. The Department of Home Affairs has, since the judgment of Bodlani AJ, 

commenced the process of making amendments to the relevant 

regulations so as to prescribe the types of acceptable supporting 

documentation required when parents give notice of the birth of a child 

and to enable unmarried fathers to be able to give notice of birth of their 

child on their own, without requiring the joint presence of the mother of 

the child.  

 

PROPOSED INTERIM RELIEF 

42. The first and second respondents are in agreement with the applicant 

and the Full Bench to the extent that the order of constitutional invalidity 

made in respect of section 10 of the Act ought to be suspended in order 

to afford the Department of Home Affairs the opportunity to produce a 

draft, and parliament the opportunity to pass, amendments to the Act. 

These amendments will have to create a regime which provides for the 
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assignment of a surname to a child born to parents who are not married 

to each other, only to the extent that it may be necessary to do so, if no 

agreement can be reached by the parents of the child.  

43. It is submitted that the approach suggested by the applicant and 

endorsed by the Full Bench of suspending the declaration of invalidity, 

whilst providing for interim relief, is not only a sensible and cautious one, 

but is an approach consistent with the separation of powers principle.12 

44. The first and second respondents submit that this is not a case where 

interim relief requires the complete striking out of the section. The less 

intrusive consequence flowing from a declaration of invalidity, being the 

reading in of words to render section 10 constitutionally compliant, would 

be appropriate on an interim basis, until such time as parliament can 

consider how to provide for the assignment of a surname to a child when 

his or her parents, regardless of their marital status, cannot agree on the 

surname.  

45. The first and second respondents however do not agree with the 

proposed wording suggested by the applicant13 and put in place by the 

Full Bench14 as an interim ‘reading in’ remedy pending parliament making 

 
12 National Coalition for Gay and Lesbian Equality and Others v Minister of Home Affairs and 
Others 2000 (2) SA 1 (CC) at para 66. 
13 NoM in the application for confirmation, prayer 4, p 3. 
14 Judgment of the Full Bench, p 207 to 222 at para 23, prayer 2.2, p 220. 
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any amendments deemed necessary to render section 10 of the Act 

constitutionally permissible within a period of 24 months.  

46. When considering what interim remedy would be just and equitable, it is 

our respectful submission that this Court need not embark on a legislative 

drafting exercise and ought to keep the reading in of words into section 

10 of the Act as unobtrusive as possible and remembering that its “sole 

aim and function are to render the legislation compliant with the 

provisions of the Constitution”.15 

47. The starting point in this regard is that the Department of Home Affairs 

does not concern itself with the decision made by the parents of a child 

as to the surname they choose for the child to carry, or with any disputes 

that may arise between the parents in that regard. This is as long as the 

surname chosen is consistent with one of the options permitted by 

section 9(2) of the Act. 

48. On first blush, it would appear that there is no need for section 10 of the 

Act at all, as long as the notice of birth can be given by either parent 

without the input of the other. The very existence of section 10 of the Act 

perpetuates the long-held differentiation and even discrimination in our 

common law between legitimate children (those born of a married couple) 

 
15 Mkhize v Umvoti Municipality and Others 2010 (4) SA 509 (KZP) at para 30 quoted with 
approval by the Supreme Court of appeal in Mkhize v Umvoti Municipality and Others 2012 (1) 
SA 1 (SCA) at para 12. 
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and illegitimate children (those whose parents are not married to each 

other at the time of their birth). This court in Bhe and Others v Khayelitsha 

Magistrate and Others 2005 (1) SA 580 (CC) said as follows: 

“Historically in South Africa, children whose parents were not married at the 

time they were conceived or born were discriminated against in a range of 

ways.  This was particularly true of children whose family lives were 

governed by common law. Much of the stigma that attached to extra-marital 

children was social and religious in origin, rather than legal, but that stigma 

was deeply harmful.  The legal consequences of extra-marital birth at 

common law flowed from the Dutch principle that “een wijf maakt geen 

bastaard”, the implications of which were that the extra-marital child was not 

recognised as having any legal relationship with his or her father, but only 

with his or her mother.  The child therefore took the mother’s name, inherited 

only from his or her mother, and the father of the child had no parental 

obligations or rights vis-à-vis the child.  The law and social practice 

concerning extra-marital children without doubt conferred a stigma upon 

them which was harmful and degrading.”16 [Footnotes omitted.] 

49. However, this initial ‘gut’ reaction in relation to section 10 of the Act, 

proceeds from the assumption that agreement can be reached between 

the parents as to the chosen surname of the child. While a married couple 

who have a child within the confines of marriage would, at least in the 

vast majority of instances, be able to reach agreement between them as 

to the surname they wish to use for their child, in the case of a child 

 
16 At para 57. 
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whose parents are not married to each other at the time of his or her birth, 

reaching resolution on such a matter between the parents may well be 

fraught with difficulty, and incapable of resolution between them. This 

could most certainly be the position when one of the parents is unwilling 

or unable to comply with his or her duty to give notice of the child’s birth.  

50. In that instance, in our submission the eventual amendment that will be 

required to be made to the Act, but even the interim legislative scheme, 

needs to make provision for a default or failsafe position whereby, in the 

absence of an agreement between the unmarried parents as to the 

surname of the child, a surname is assigned to the child by law. This was, 

in essence, the purpose that section 10 in its current formulation served 

in any event, albeit the wording of the section provided for a default 

position of the mother’s surname being assigned to a child born out of 

wedlock, unless there was agreement to the contrary.   

51. By way of a possible solution the legislature may wish to look to section 

21 of the Children’s Act 38 of 2005 for guidance.17 There, parental 

 
17 Section 21, in relevant part, reads as follows: 
“(1)  The biological father of a child who does not have parental responsibilities and rights in 

respect of the child in terms of section 20, acquires full parental responsibilities and 
rights in respect of the child— 
(a) if at the time of the child’s birth he is living with the mother in a permanent life 
partnership; 
or 
(b) if he, regardless of whether he has lived or is living with the mother— 

(i) consents to be identified or successfully applies in terms of section 26 to be 
identified as the child’s father or pays damages in terms of customary law; 
(ii) contributes or has attempted in good faith to contribute to the child’s 
upbringing for a reasonable period; and 
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responsibilities and rights of unmarried fathers can be acquired upon the 

father conducting himself in relation to the child in certain, stipulated, 

ways. Where there is a disagreement between the parents of the child as 

to the conduct of the father meeting the requirements for the acquisition 

of parental responsibilities and rights, the legislature has provided for the 

referral of the dispute to mediation, which is capable of being reviewed 

by a court.  

52. But the ultimate remedy to be chosen by the legislature is not something 

this Court is called upon to consider and debate at the current time. This 

is furthermore consistent with the recognition previously made by this 

Court, that legislative solutions are best left to parliament to determine.18  

53. We have already explained that subsections 9(1) and 9(2) of the Act do 

the important work of allowing all fathers and mothers of children born 

alive the ability, on their own and without the input or consent of the other 

parent, to give notice of the birth of a child, and to assign either of their 

surnames, or a double-barreled surname to the child. 

 
(iii) contributes or has attempted in good faith to contribute towards expenses 
in connection with the maintenance of the child for a reasonable period. 

(2)  This section does not affect the duty of a father to contribute towards the maintenance 
of the child. 

(3) (a) If there is a dispute between the biological father referred to in subsection (1) and 
the biological mother of a child with regard to the fulfilment by that father of the 
conditions set out in subsection (1) (a) or (b), the matter must be referred for mediation 
to a family advocate, social worker, social service professional or other suitably qualified 
person. 
(b) Any party to the mediation may have the outcome of the mediation reviewed by a 
court.” 

18 Gaertner and Others v Minister of Finance and Others 2014 (1) SA 442 (CC) at para 84. 
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54. To render section 10 of the Act compatible with the Constitution on an 

interim basis, in the absence of an agreement between the parents of a 

child as to the child’s surname, our submission is that a double-barreled 

surname be assigned to the child; the first surname being that of the 

mother and the second, that of the father.    

55. We accordingly suggest a hybrid approach incorporating severance, by 

this Court deleting subsection 10(2) of the Act in its entirety, and well as 

the reading in of the following underlined words to section 10 of the Act, 

pending its amendment by parliament: 

 “(1) Notice of birth of a child born out of wedlock shall be given— 

(a) under the surname of the mother; or 

(b) under the surname of the father; or 

(c) in the absence of agreement between the parents of a child as to 

which of their surnames shall be given to the child, under a double-

barrelled surname, with the mother’s surname being placed first 

before the father’s surname.” 

56. The regulations prescribing the documents required to accompany the 

giving of a notice of birth, once they are finalised, will of course be 

required to be complied with by the parent giving the notice. Furthermore, 

by virtue of section 7(1) of the Act, proof of the correctness of the 
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information given to the Department of Home Affairs can be called for by 

the first respondent.19 In this way, the chances of any abuse by a person 

claiming to be the parent of a child, who cannot satisfy the Department 

of Home Affairs that or she is indeed the child’s parent, is minimised.  

57. The first and second respondents submit that the proposed reading in 

contended for by the applicant and endorsed by the Full Bench is 

unworkable, and accordingly is not just and equitable relief, for the 

reasons set out hereunder. 

57.1. It is not at all sufficient for a person claiming to be the father of a 

child, when giving notice of birth on his own, but without any 

documents of the mother to hand, simply to declare on oath that 

he is the father of the child and proceed to assign the child his 

surname. If this situation were permitted, there is the very real 

potential for abuse. By way of example, a person who is not the 

biological father of the child may falsely claim on oath to be the 

child’s biological father when: 

 
19 Section 7(1) of the Act reads: “(1) The Director-General may— 
(a) require the person who has furnished any particulars in terms of this Act to furnish the 
Director-General with proof of the correctness of such particulars; and 
(b) investigate or cause to be investigated any matter in respect of which particulars are to be 
used for the registration thereof in terms of section 5.” 
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57.1.1. the child has been kidnapped or otherwise permanently 

removed from the care of its parents for nefarious purposes, 

such as trafficking the child; 

57.1.2. he is a South African citizen, and, but for the person claiming 

to be the child’s biological father, the child has no other 

entitlement to South African citizenship under the Citizenship 

Act 88 of 1995.  

57.2. The proposed reading-in does not cure the other defects and 

under-inclusiveness inherent in the current formulation of section 

10 of the Act in that it does not allow: 

57.2.1. unmarried fathers to give notice of the birth of a child on their 

own, but in the surname of the mother; 

57.2.2. unmarried mothers to give notice of the birth of a child on 

their own, but in the surname of the child’s father; or 

57.2.3. unmarried parents, with or without the consent of the other 

parent, to give notice of the birth of a child with a double-

barreled surname.  

58. For these reasons, the first and second respondents propose that this 

Court make a combined interim order of the severance of subsection 
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10(2) in its entirety and the reading in, in section 10(1) of the Act, of the 

words underlined as set out in paragraph 55 above.  

COSTS 

59. It is submitted that there ought to be no order as to costs made against 

the first and second respondents given that they have not opposed the 

principal relief sought by the applicant in the courts below and continue 

to abide this Court’s decision, save in regard to the interim remedy 

proposed by the applicant. These written submissions were made at the 

invitation of this Court and in line with the dicta of this Court to the effect 

that members of the executive responsible for the piece of legislation 

subjected to constitutional challenge are required to be provided with an 

opportunity to be heard.20 

60. In the matter of Van der Merwe v Road Accident Fund and Another 

(Women's Legal Centre Trust as Amicus Curiae) 2006 (4) SA 230 (CC) 

at para 7, Moseneke DCJ on behalf of the unanimous court stated:  

“Ordinarily courts should not pronounce on the validity of impugned 

legislation without the benefit of hearing the State organ concerned on the 

purpose pursued by the legislation, its legitimacy, the factual context, the 

 
20 Road Accident Fund v Mdeyide (Minister of Transport intervening) 2008 (1) SA 535 (CC) at 
546B and City of Tshwane Metropolitan Municipality v Cable City (Pty) Ltd 2010 (3) SA 589 
(SCA) at 596F – 597C. 
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impact of its application, and the justification, if any, for limiting an 

entrenched right.”   

CONCLUSION 

61. For these reasons the first and second respondents do not oppose 

prayers 1, 2 and 3 of the applicant’s notice of motion. 

62. Prayer 2 however ought to be added to so that the grounds of 

unconstitutionality of section 10 of the Act are expanded, because it 

excludes from its ambit an ability for unmarried fathers to give notice of 

the birth of a child on their own, but in the surname of the mother, 

unmarried mothers to give notice of the birth of a child on their own, but 

in the surname of the child’s father, and unmarried parents, with or 

without the consent of the other parent, to give notice of the birth of a 

child with a double-barreled surname. 

63. In relation to prayer 4, the first and second respondents propose that the 

interim remedy during the 24 month period of suspension be that section 

10 of the Act be read as follows: 

“(1) Notice of birth of a child born out of wedlock shall be given— 

(a) under the surname of the mother; or 

(b) under the surname of the father; or 
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(c) in the absence of agreement between the parents of a child as to 

which of their surnames shall be given to the child, under a double-

barrelled surname, with the mother’s surname being placed first 

before the father’s surname.” 

64. For the reasons set out when we discussed the aspects of costs above, 

it is submitted that this Court ought to make no order as to the costs of 

this confirmation application. 

 

I Jamie SC 

S Freese 

Chambers, Cape Town and Sandton 

5 August 2020 


