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“Children are the soul of our society. If we fail them, then we have failed 

as a society.”1 

 

 

1  Saldulker J in S v Presiding Officer of the Children’s Court: District of Krugersdorp and 

Others 2012 (6) SA 45 (GSJ) at par 1 



Table of Contents 

INTRODUCTION .......................................................................................................................................... 3 
THE BEST INTERESTS OF THE CHILD AND EVIDENCE A QUO .................................................................. 6 
THE SCOPE OF THIS CONFIRMATION HEARIING .................................................................................. 14 
THE ROLE OF THE STATE RESPONDENTS .................................................................................................. 19 
THE REASON WHY SECTION 10 REMAINS BROKEN .............................................................................. 21 
THE APPROPRIATE REMEDY ..................................................................................................................... 27 
THE BASIS FOR CONFIRMING THE APPEAL COURT’S ORDER .............................................................. 32 
CONCLUSION ........................................................................................................................................... 36 
ANNEXURE A: A NOTE ON THE HARMS OF STATELESSNESS ................................................................ 38 

 

 

 

 

 

 

 

 

 

 

 



INTRODUCTION  

1. In this application, the Centre for Child Law (CCL) seeks confirmation of 

the unanimous order handed down by the full bench of the Eastern Cape 

Division of the High Court, sitting on appeal (the Appeal Court) on 19 May 

20202 and it concerns the constitutional validity of Section 10 of the Births 

and Deaths Registration Act 51 of 1992 (BDRA), the initial challenge 

having been dismissed by the Court a quo.3   

 

2. A child’s best interests are of paramount importance in every matter 

concerning the child is a trite principle4 and this application for 

confirmation concerns a legal act that has proven5 to be a fundamental 

hurdle to children being able to access their rights – the registration of 

their birth, and as a result, access to their right to nationality. 

 
2 Record Appeal Court Judgement, pp 207 – 222 

3  Record Volume 2 Judgment: Bodlani AJ, pp 165  

4  Section 28(2) of the Constitution; S v M (Centre for Child Law as Amicus Curiae) 2008 

(3) SA 232 (CC); AD and Another v DW and Others (Centre for Child Law as Amicus 

Curiae; Department for Social Development as Intervening Party) 2008 (3) SA 183 

(CC) at para 55; Teddy Bear Clinic for Abused Children and Another v Minister of 

Justice and Constitutional Development 2014 (2) SA 168 (CC) at para 1 

5  Record Volume 1, Founding Affidavit of Anjuli Leila Maistry, pp 86 – 98, paras 32 – 
43  



3. The question in this application is what happens when a child’s birth 

cannot be registered because that child is born out of wedlock to an 

unmarried father who wants to give notice of his child’s birth under his 

surname. Surely any law prohibiting this, both on the face of it and in 

effect, cannot be said to be in the best interests of the child.  Especially 

so where the hurdle leaves that child’s birth unnotified.  In many cases, 

that child’s birth is left unnotified for years to come.6 

4. In the Court a quo, the CCL’s case was that the impugned provisions, 

Sections 9 and 10 of the BDRA, as well as the practices of the State 

Respondents, prohibited fathers, and particularly unmarried fathers, from 

registering the births of their children in the absence of the mother, or 

where the mother is undocumented or otherwise unavailable.   

5. The impugned sections, on the face of it, render children born to 

unmarried fathers effectively stateless where that father is the person 

notifying his child’s birth.7  This is so because Section 10 of the BDRA is 

explicitly exclusionary in who may notify the child’s birth and under whose 

surname that child’s birth will be registered.  

 

6  Record Volume 1, Founding Affidavit of Anjuli Leila Maistry, pp 86 – 98, paras 32 – 
43.  For a breakdown of the cases, see paragraph 23, below.  

7  “Stateless person” means a person who is not considered as a national by any 
State under the operation of its law – Article 1 of the 1954 Convention - United 
Nations High Commission for Refugees   



6. For the purposes of this application, we propose to deal with the following 

issues in turn:   

6.1. The best interests of the child;   

6.2. The scope of this confirmation hearing and the role of the State 

Respondents;  

6.3. The reason why section 10 of the BDRA is broken;  

6.4. The favoured remedy; and  

6.5. The basis for confirming the Appeal Court’s order.  

7. To assist this Court with a background on the CCL’s present argument, 

certain sections of the CCL’s original heads of argument are attached 

under the title “Annexure A: The Harms of Statelessness”.  

 

 

 

 

 



THE BEST INTERESTS OF THE CHILD AND EVIDENCE A QUO 

8. The starting point in any application concerning the rights of a child is 

always section 28(2) of the Constitution:  

“A child’s best interests are of paramount importance in every 

matter concerning the child.” 

9. Section 28(2) is both a principle and a self-standing right: 

“[T]he ‘best-interests’ or ‘paramountcy’ principle creates a right 

that is independent and extends beyond the recognition of other 

children’s rights in the Constitution.”8 

10. Paramountcy requires that children’s interests are to be afforded the 

“highest value”,9 meaning that their interests are “more important than 

anything else” albeit that “everything else is [not] unimportant.”10  

11. Children are vulnerable members of society. Even more so are those 

children without birth certificates. The latter are at greater risk of exclusion 

 

8  J v NDPP 2014 (2) SACR 1 (CC) at para 35.  See also Minister of Welfare and 

Population Development v Fitzpatrick and Others 2000 (3) SA 422 (CC) at para 17. 

9  S v M (Centre for Child Law as Amicus Curiae) 2008 (3) SA 232 (CC) at para 42. 

10  Centre for Child Law v Minister of Justice and Constitutional Development and 

Others 2009 (6) SA 632 (CC) at para 29. 



from the education system, from accessing social assistance and 

healthcare, and crucially, to access to their nationality. Further, the 

effects of the impugned legislative provisions result in disproportionately 

more severe consequences for children from indigent families.  

12. In Teddy Bear Clinic, this Court added that:11 

“Children are precious members of our society and any law that 

affects them must have due regard to their vulnerability and their 

need for guidance.  We have a duty to ensure that they receive the 

support and assistance that is necessary for their positive growth and 

development.  Indeed, this Court has recognised that children merit 

special protection through legislation that guards and enforces their 

rights and liberties.”  

13. Children have a fundamental right to be registered immediately after 

their birth to a acquire a nationality.12  It is not in the best interests of a 

child to be rendered stateless, and crucially, to remain stateless.13 

 
11  Teddy Bear Clinic for Abused Children and Another v Minister of Justice and 

Constitutional Development 2014 (2) SA 168 (CC) at para 1 (emphasis added) 

12  Section 28 of the Constitution; Article 6 of UNCRC; Article 7 of ACRWC. 

13  Minister of Home Affairs and Others v DGLR and Another (2015) (SCA), case 

number 38429/2013, unreported case, par 12  



14. The bureaucracy of the BDRA counteracts one of the primary objectives 

of section 28(2) of the Constitution which requires that the law protect 

children from statelessness, allowing them to lead flourishing lives. And so 

the this Court said in S v M:14 

 "What the law can do is create conditions to protect children from 

abuse and maximise opportunities for them to lead productive 

and happy lives."  

15. In Hadebe v Minister of Home Affairs the court recognised the Department 

of Home Affairs had a duty to ensure the registration of births on their part 

and stated:15 

"It is clear that if a child has, as is provided in S28(1)(a) of the 

Constitution, the "right to a name from birth", the official of the 

state who is charged with doing those things that enable his or her 

name to be recorded must have a correlative duty to facilitate 

the registration of that name in the records of the state: certainly 

it is not part of the function of the official to place technical 

difficulties in the way of such registration." 

 

14  S v M (Centre for Child Law as Amicus Curiae) 2008 (3) SA 232 (CC) at par 20. 

15  Hadebe v Minister of Home Affairs, 2006 JDR 1071 D at para 14. 

 



16. That is why, for this application, we propose that this Court looks through 

the lens of what child law seeks to achieve, both as an end result and as 

a means to an end. This Court said in AD v DW:16 

“Child law abhors legal propositions that preclude or diminish the 

possibilities of looking at and evaluating the specific circumstances 

of the case… This means that each child must be looked at as an 

individual, not as an abstraction.”  

17. The right to dignity is severely implicated when a child is rendered 

stateless.  As per Open Society Justice Initiative - Children’s right to a 

nationality – “nationality connects a person to a state and from that 

connection flows access to greater rights and protections such as the 

right to access social grants, the right to education and the ability to 

complete all twelve years of schooling”.17  

18. The UNHCR,18 in their publication entitled The urgent need to end 

childhood statelessness, identifies the social and psychological stigmas 

 

16  AD and Another v DW and Others (Centre for Child Law as Amicus Curiae; 

Department for Social Development as Intervening Party) 2008 (3) SA 183 (CC) at 

para 55. 

17  Record Volume 2, Annexure ALM7 “Open Society Justice Initiative - Children’s right 
to a nationality”, pp 151 – 152  

18  The United Nations High Commission for Refugees 



associated with not being recognised by the country in which a child is 

born:  

“[S]tatelessness can significantly impair the ability of children to learn, 

grow, play and lead productive and fulfilling lives. [S]tatelessness can 

create insurmountable barriers that prevent access to education 

and adequate health care and stifles job prospects. It reveals the 

devastating psychological toll that statelessness can take not only 

on young people but also their families, communities and countries.” 

19. The right to dignity as envisaged in Section 10 of the Constitution denotes 

a person’s intrinsic worth and is a unifying value, which is closely 

connected to one’s sense of belonging.  The impugned Section has the 

effect of denying children, with a legitimate claim to citizenship, a birth 

certificate.  Birth registration, in South Africa, is the gateway to having a 

child’s citizenship recognised.  

20. To this end, children are excluded from exercising their rights and 

participating as a citizen in the country in which they were born. In S v 

Makwanyane the Constitutional Court held the following:19 

“Recognising a right to dignity is an acknowledgment of the intrinsic 

worth of human beings: human beings are entitled to be treated as 

worthy of respect and concern. This right therefore is the foundation 

 

19  [1995] ZACC 3 at para 328 



of many of the other rights that are specifically entrenched in [the 

Bill of Rights].”  

21. Denying unmarried fathers the ability to register their children’s’ birth, thus 

denying those children a birth certificate, has the consequence of 

denying those children the right to education as schools now require a 

birth certificate before a child can be admitted.20  This position has since 

changed and by law, a birth certificate is no longer a requirement to 

access education.21  However, this position having changed in December 

2019, cases may go unnoticed where schools still require a birth 

certificate, despite the right to education being a right in and of itself.  

22. Further, children suffer the consequence of being denied comprehensive 

health care as they will only be able to access basic health care without 

a birth certificate.   

23. For Novuyo Naki, the minor child of the Naki Applicants, as well as the 

plethora of child cases advanced in the CCL’s founding papers, it 

becomes evident that the hurdle posed by both sections 9 and 10 of the 

BDRA is a threshold that is too high to clear for many individual children.  

 

20  For example, see Centre For Child Law and Others v Minister of Basic Education 
and Others 2013 (3) SA 183 (ECG) 

21  Centre for Child Law and Others v Minister of Basic Education and Others [2020] 1 
All SA 711 (ECG); 2020 (3) SA 141 (ECG) (12 December 2019) 



24. The CCL’s founding papers a quo evinces this fact in that –  

24.1. Of the fifteen child cases detailed in CCL’s founding papers, all 

the children have remained unregistered until at least 5 years old 

(at the time that affidavit was drafted in 2018);22 

24.2. Seven of these fifteen cases, the children remained unregistered 

until at least 10 years old (at the time that affidavit was drafted in 

2018);23    

24.3. Two of these fifteen cases, the children have remained 

unregistered until the age of majority, the oldest being 29 years old 

(at the time that affidavit was drafted in 2018);24 

24.4. All of these cases share a common thread – all of the children’s’ 

births, like Novuyo’s, remained unregistered because their mother 

was not able to provide the documentation referred to in 

regulations 3(3), 4(3) or 5(3) and their unmarried fathers could not 

register their births because regulation 12 and Section 10 expressly 

involves their mothers’ presence or consent.  

 

22   Record Volume 1, Founding Affidavit of Anjuli Leila Maistry, pp 86 – 98, paras 32 – 
43 

23  Record Volume 1, Founding Affidavit of Anjuli Leila Maistry, pp 86 – 98, paras 32, 33, 
34, 39 

24  Record Volume 1, Founding Affidavit of Anjuli Leila Maistry, pp 86 – 98, paras 33 – 
34 



25. The court a quo recognised this and thus struck down regulations 3, 4, 5 

and 12, but dismissed the challenge to Section 10 of the BDRA25  

26. The Appeal Court, recognising that Section 10 of the BDRA was a hurdle, 

ex facie and in effect, declared Section 10 unconstitutional.26 

 

 

 

 

 

 

 

 

 

 

25  Record Volume 2 Judgment: Bodlani AJ, pp 186 – 187 

26  Record Appeal Court Judgement, p 208 at par 4, p 209 at par 5, p 211 at par 7, pp 
215 – 218 at paras 13 – 19, and the Appeal order at pp 219 – 220 at par 23 



THE SCOPE OF THIS CONFIRMATION HEARIING   

27. The question before this Court is whether Section 10 of the BDRA is 

unconstitutional to the extent that it prohibits unmarried fathers from 

registering their child’s birth.   

28. The Court a quo found that Section 10 of the BDRA was not 

unconstitutional. However, leave was granted to the CCL to appeal the 

Court a quo’s judgement and order, but only in respect of Section 10 of 

the BDRA.  

29. On appeal, the CCL contended that:  

29.1.  The Court a quo’s finding that the word “mother” was intended 

to be “father” does not remedy the defect and cause of 

complaint with section 10, in that even after the Court a quo’s  

finding, section 10 still does not allow for the notice of birth of a 

child born out of wedlock to be given under the surname of an 

unmarried father in the absence of the child’s mother.  Such 

notice still requires the consent of the child’s mother.27 The 

problem being that the mothers in question are not capable or 

 

27  Record Volume 2, Notice of Appeal, par 2.1, pp 198 – 199.  S10(1)(a), 10(1)(b) and 

S10(2) BDRA. 



willing to give their consent – either because they are themselves 

not documented; or they are unwilling; or they have absconded.28  

29.2. Section 10 of the BDRA only makes provision for three scenarios, 

namely, giving notice of a child born out of wedlock in the name 

of the mother, in the name of the father with the consent of the 

mother, or in the name of the mother if both parents are giving 

notice jointly.  Even with the changes proposed by the Court a 

quo, that the word “mother” should be read as “father”, the 

defect that a father cannot give notice of the birth of his child out 

of wedlock under his surname in the absence of the child’s mother 

still persists.29  However, according to the Court a quo, this reading 

in only applies to Regulation 12 and not Section 10.  

29.3. The Court a quo erred in failing to consider the CCL’s contention 

that to remedy the defective section 10, the section ought to be 

deemed to include the provision that “Notice of birth of a child 

born out of wedlock shall be given … under the surname of the 

father where the father is the person giving notice of the child’s 

 
28  An example of how this hurdle manifests is the requirement of the mother’s identity 

number and signature on the notice of birth form.  

29  Notice of Appeal, par 4, Record Volume 2, p 200 



birth and acknowledges his paternity in writing under oath” in 

addition to the existing provisions therein.30 

29.4. The CCL’s contention was that section 10 of the BDRA and 

Regulation 12 of the Regulations of the BDRA are inextricably 

interlinked and suffer from the same defects.  Both provisions are 

defective in the same way.  The Court a quo found that Regulation 

12 was unconstitutional for it did not provide for an unmarried 

father to give notice of his child born out of wedlock in the 

absence of his mother, under his surname. Thus, the Court a quo 

erred in not applying the same logic to cure the defect found in 

Section 10 of the BDRA with either a reading-in as proposed or 

remitting the matter to Parliament for consideration.31  

29.5. Section 10 of the BDRA effectively poses a hurdle that is 

discriminatory and exclusionary on the basis of status. The 

“prohibition” against unmarried fathers directly violates the 

unmarried father’s right to equality, as enshrined in section 9(3) of 

the Constitution, as they are unlawfully discriminated against on 

the basis of their marital status.  By extension, the “prohibition” 

 
30  Notice of Appeal, par 2.2, Record Volume 2, pp 199 – 200 

31  Notice of Appeal, par 3, Record Volume 2, p 200 



indirectly discriminates against children born to unmarried fathers 

on grounds that are arbitrary, especially because the marital 

status of their parents is beyond the control of a new-born child.  

30. Thus, the CCL contends in this that the hurdle posed by Section 10 directly 

infringes upon the following children’s rights under the Constitution:     

30.1. Section 28(1)(a): Every child has the right to a name and 

nationality from birth;  

30.2. Section 28(2): A child’s best interests are of paramount importance 

in every matter concerning the child;  

30.3. Section 3(2)(a): All citizens are equally entitled to the rights, 

privileges and benefits of citizenship; 

30.4. Section 9(3): The right to equality; 

30.5. Section 10: Everyone has inherent dignity and the right to have 

their dignity respected and protected;  

30.6. Section 20: No citizen may be deprived of citizenship;  

30.7. Section 27: The right to healthcare; and  

30.8. Section 29: The right to education. 



31. Further, and perhaps most importantly, both the above violations, vis á vis 

the child, lead to two categories of statelessness – the first being the 

statelessness of the child, or the risk of statelessness, and the second being 

generational statelessness.32 

 

 

 

 

 

 

 

 
32  Generational statelessness is where a stateless person, having reached the age of 

majority, cannot register the birth of his child because he or she is undocumented.  

In effect, a person is precluded from transferring nationality to their children for 

various reasons, including the inability to register their birth, perpetuating stateless 

across generations. The result is that their child is a stateless child, and a vicious circle 

ensues. 



THE ROLE OF THE STATE RESPONDENTS  

32.  Since its inception, this matter has been, and still is, uncontested by the 

State Respondents, being the state actors responsible for the oversight of 

birth registration.   

33. In the High Court in 2017, the State Respondents’ refusal to register the 

birth of Novuyo Naki was reviewed and set aside on an unopposed and 

uncontested basis, but the question of constitutional validity was 

reserved.33  Further, having recognised the need for either the State 

Respondent’s participation,  or the assistance of amici, the High Court 

made an order calling for the amici to come to the court’s assistance.34  

34. The said court order was served on the State Respondents to no avail.  

However, the High Court’s call for assistance precipitated the intervention 

of the CCL.35  But for the CCL’s intervention, the proceedings have since 

remained uncontested.  

35. The Appeal Court recognized the State Respondents’ shortcomings when 

is stated:36  

 
33  Record Volume 1 Court Order: Louw J dated 4 April 2017, pp 64 – 65  

34  Ibid at orders 4 and 5 

35  Record Volume 1 Court Order: Louw J dated 29 August 2017, pp 66 – 67  

36  Record:  Appeal Court Judgement, page 208 at par 3 



“Although the appeal is unopposed it is regrettable that this Court 

has not had the benefit of submissions from the [State 

Respondents] on an issue affecting vulnerable members of 

society, more particularly unregistered children born to unmarried 

fathers.”   

36. To date, the State Respondents have neither filed or sought to file, any 

affidavits in these proceedings, nor has it filed or sought to file written 

submissions. 

 

 

 

 

 

 

 

 

 

 

 



THE REASON WHY SECTION 10 REMAINS BROKEN 

37. At the outset of the Section 10 analysis, it is important to note three things:  

37.1. That Section 10 and Regulation 12 are inextricably linked; 

37.2. That the learned Court a quo found that Regulation 12 was indeed 

unconstitutional as it precluded children born to unmarried fathers 

from having their births registered by their fathers.  That same 

reasoning must then apply to Section 10; and  

37.3. While the provisions of Section 9, which is a precursor to Section 10, 

does allow for any parent to notify a child’s birth, Section 10 fails to 

provide a mechanism for a child to receive her father’s surname 

where the mother is absent, for whatever reason.  

38. Section 10 provides for the registration of a child’s birth born out of 

wedlock and only makes provision for three scenarios, namely, giving 

notice of a child born out of wedlock –   

38.1. in the surname of the mother;37 

 

37  Section 10(1)(a) 



38.2. in the surname of a person acknowledging to be the father, but at 

the joint request of that person and the mother;38 or 

38.3. under the surname of the mother if the person mentioned in 

subsection (1)(b), with the consent of the mother, acknowledges 

himself in writing to be the father.39   

39. All three scenarios required the mother’s involvement, either her being 

present or giving her consent.  The CCL’s question is thus– what happens 

to a child whose mother is unable or unwilling to be involved in the 

notification?   

40. The answer is contained in Section 10 – a child born to an unmarried 

father, where the mother is absent for whatever reason, cannot have her 

birth registered by her unmarried father under his surname.   

41. The Appeal Court recognised so when it said in its judgment that:40  

“The appellant’s case demonstrates that section 10 of the Act poses a 

bar that is discriminatory on the basis of marital status of a father of a 

 
38  Section 10(1)(b) 

39  Section 10(2) 

40  Record Appeal Court Judgement, pp 209 at para 5 

 



child born out of wedlock. This directly violates the affected the father’s 

right to equality in section 9(11) of the Constitution and is tantamount to 

unlawfully discriminating against him.”   

42. However, where Section 9 provides that any parent may register a child’s 

birth, given that child is born alive, Section 10 is the means by which the 

content of the notice envisaged by Section 9 is fulfilled.  It is not merely an 

act of giving notice that is important. It is both the act of giving notice 

and the surname of the parent under which the notice is given. That 

surname is of utmost importance to a child’s identity, especially where the 

child’s mother is absent.   

43. Section 10, in its current form, requires consent or presence if the child’s 

birth is notified under the surname of the father, even though the mother 

is not able to consent or is not present.  The right to have one’s birth 

officially recognised and registered is specifically catered for in s 9(6) of 

the BDRA, as it provides that no person’s birth shall be registered unless a 

full name and surname has been assigned to him or her.  The 

insurmountable barrier is requiring the mother’s consent or presence 

where it is impossible to do so.  

44. While Section 9 empowers an unmarried father to register his child’s birth, 

Section 10 blocks that right when it comes to notifying his child’s birth 

under his surname in the mother’s absence. Thus, the exercise of his 

Section 9 right is contingent upon either the mother’s presence (as per 

Section 10(1)(b)) or the mother’s consent (Section 10(2)).   



45. Again, the Appeal Court recognised so when it said in its judgment that:41 

“In effect, despite an unmarried father being permitted to give 

notice of his child’s birth in terms of section 9, section 10 presents 

a bar when it comes to notifying the birth of his child under his 

surname in the mother’s absence. Conceivably, such absence (or 

want of consent) might be occasioned by any number of reasons: 

the mothers in question are not capable or willing to give their 

consent either because they are themselves undocumented, or 

they are unwilling, or perhaps have absconded, or died either 

during childbirth or later, or are unable to be located.”  

46. Regulation 12 provides the mechanism for the exercise of rights under 

Section 10.  Before the defect was cured in regulation 12 by the Court a 

quo, it provided that the notice of birth of a child born out of wedlock 

shall be made by the mother of a child in the relevant prescribed form. 

The effect of the correction by the Court a quo is that such notice may 

be made by either the mother or the father of the child born out of 

wedlock.  Section 10, however, does not correlate and the impediment 

to unmarried fathers persists.  

47. As a result, Section 10, as it stands, perpetuates the notion that children 

born out of wedlock do not have the same inherent worth and dignity as 

children who are born in wedlock.  While the BDRA was amended in 1992 

to remove the stigma of the so-called “illegitimate child”, the stigma still 

 
41  Record Appeal Court Judgement, pp 216 at para 15 



persists in the differentiated treatment between children born in-wedlock 

(Section 9 of the BDRA) and children born out-of-wedlock (Section 10 of 

the BDRA).  

48. In Peterson v Maintenance Officer the court stated:42 

"I am of the opinion that this common-law rule which differentiates 

between children born in wedlock and extra-marital children not 

only denies extra-marital children an equal right to be maintained 

by their paternal grandparents, but conveys the notion that they 

do not have the same inherent worth and dignity as children who 

are born in wedlock."   

49. In an equal society, the differentiation between standards applicable to 

children born within or outside of wedlock, is arbitrary.  The Appeal Court 

thus said:43  

 

“By extension, the bar has the effect of denying children, with a 

legitimate claim to a nationality from birth, a birth certificate 

[footnote reference to Section 28(1)(a) of the Constitution]; and in 

this manner it discriminates against children born to unmarried 

fathers on grounds that are arbitrary.” 

 

42  Petersen v Maintenance Officer, Simon's Town Maintenance Court, and Others 
2004 (2) SA 56 (C) at 64I – 65A, par 19. 

43  Record Appeal Court Judgement, pp 216 at para 15 



50. The “arbitrary grounds” referred to by the Appeal Court is a reference to 

the marital status of a child’s parents, a fact that is beyond the control of 

that child.  

 

 

 

 

 

 

 

 

 

 

 

 



THE APPROPRIATE REMEDY 

51. Should this Court be satisfied that the evidence shows that Section 10 of 

the BDRA is unconstitutionally under-inclusive,  then in considering an 

appropriate remedy in terms of section 172(1)(b) of the Constitution, there 

are two options available to this Court. 

52. First, this Court could adopt the remedy of reading-in that is 

contemplated in the CCL’s notice of motion a quo, that section 10 of the 

BDRA is deemed to read as though it provides the following highlighted 

sub-section –  

[10] Notice of birth of a child born out of wedlock shall be 

given: 

[10(1)(a)] under the surname of the mother; or  

[10(1)(b)] under the surname of the father where the father 

is the person giving notice of the child’s birth and 

acknowledges his paternity in writing under oath;  

[10(1)(c)] at the joint request of the mother and of the 

person who in the presence of the person to whom the 

notice of birth was given acknowledges himself in writing to 

be the father of the child and enters the prescribed 

particulars regarding himself upon the notice of birth, under 

the surname of the person who has so acknowledged.   

53. This Court has held that a reading-in order is an effective and appropriate 

remedy where the constitutional invalidity of a statutory provision can be 

cured with sufficient precision without unduly interfering with the statutory 



scheme and has stated that reading-in is particularly effective in curing 

the under-inclusiveness of legislation that serves a protective purpose, as 

is the case in the present application. In C v Department of Health and 

Social Development, Gauteng, Skweyiya and Froneman JJ 

acknowledged that: 44 

“Reading-in is most commonly used to cure unconstitutionality 

based on the under-inclusiveness of a statutory provision that 

unjustifiably infringes the rights of identifiable groups that are 

excluded from certain benefits.”45 

54. Any choice of reading-in order this Court makes is not the final word on 

the matter, as Parliament may amend or fine-tune this remedy as it sees 

fit.46 

 

44  C and Others v Department of Health and Social Development, Gauteng, and 

Others 2012 (2) SA 208 (CC). 

45  Ibid at para 51.  For other examples of cases where the Constitutional Court has used 

reading-in to extend protective legislation to include additional vulnerable groups, 

see: Khosa and Others v Minister of Social Development and Others 2004 (6) SA 505 

(CC); Hassam v Jacobs NO and Others 2009 (5) SA 572 (CC); Satchwell v President 

of the Republic of South Africa and Another 2002 (6) SA 1 (CC). 

46  National Coalition for Gay and Lesbian Equality v Minister of Home Affairs 2000 (2) 

SA 1 (CC) at para 76. 



55. The second option is for this Court to suspend the declaration of invalidity 

for a period of two years for Parliament to consider how best to correct 

the defect.  The CCL has no difficulty with this approach, provided that it 

is coupled with an interim reading-in order to operate during this period 

to facilitate the registration of hundreds, if not thousands, or children born 

to unmarried fathers where their mothers are simply unable to consent to 

their child’s birth being notified under the name of their unmarried fathers.   

56. The interim reading-in will ensure effective protection for children 

immediately, but will also allow scope for Parliament to perform its 

constitutionally ordained role.  As the Constitutional Court in Gaertner has 

explained:47 

“With interim reading-in, there is recognition of the Legislature’s 

ultimate responsibility for amending Acts of Parliament: reading-

in is temporary precisely because the Court recognises that 

there may be other legislative solutions. And those are best left 

to Parliament to contend with.” 

 

 
47  Gaertner and Others v Minister of Finance and Others 2014 (1) SA 442 (CC) at para 

84. 



57. In Hyundai Motor Distributors, Langa DP warned against an unduly 

strained interpretation.48 It would seem that the interpretation of section 9 

by the Court a quo fails to consider that the registration of “any child born 

alive” is subject to the provisions of section 10 which deal with the 

notification of birth of a child born out of wedlock.  

58. The Appeal Court was alive to these principles when crafting its order.  The 

Appeal Court rationalised its remedy as such: 

58.1. At paragraph 20 of its judgment:49     

“I am minded that the reading-in proposed by the 

appellant addressed the issues raised in this appeal by (i) 

removing the impediment confronting unmarried fathers 

and (ii) removing the impediment affecting a specific class 

of children in this case, children born out of wedlock”   

58.2. At paragraph 21 of its judgment:50 

“Where any law is declared invalid and inconsistent with the 

Constitution a Court may make an order that is just and 

equitable and which provides appropriate relief. The 

appellant’s proposal for section 10(1)(b) eliminates wording 

 
48  Investigating Directorate: Serious Economic Offences and Others v Hyundai Motor 

Distributors (Pty) Ltd and Others In re: Hyundai Motor Distributors (Pty) Ltd and Others 

v Smit NO and Others [2000] ZACC 12 at par 24. 

49  Record Appeal Court Judgement, pp 218 at para 20 

50  Record Appeal Court Judgement, pp 219 at para 21 



chosen by the Legislature which has been shown to be 

constitutionally non-compliant. The choice of reading-in 

proposed by the appellant serves a legitimate purpose and 

is premised on ‘curing unconstitutionality based on under-

inclusiveness’ of the impugned statutory provision ‘that 

unjustifiably infringes the rights of identifiable groups that are 

excluded from certain benefits.”  [footnotes omitted]  

58.3. At paragraph 22 of its judgment:51  

“I am satisfied that the present is an appropriate 

circumstance for this Court to adopt the course proposed 

by the appellant. It is constitutionally permissible for a court 

to read words into a statute to remedy unconstitutionality. 

The doctrine of the separation of powers renders me 

cognisant that a reading-in should not easily be resorted to 

as it may constitute a possible encroachment onto 

legislative territory. For this reason, the order below 

incorporates a suspensive component in recognition of the 

Legislature’s ultimate responsibility for amending legislation 

or devising other means as a legislative solution while 

simultaneously ensuring effective redress for an identifiable 

group of fathers and their children.” [footnotes omitted] 

  

 

 

 

 

51  Record Appeal Court Judgement, pp 219 at para 22  



THE BASIS FOR CONFIRMING THE APPEAL COURT’S ORDER 

59. If this Court is convinced that Section 10, both ex facie and in effect, poses 

a barrier to the registration of a child’s birth who is born to an unmarried 

father in her father’s name in the absence of her mother, this Court is 

enjoined by Section 172(1)(a) of the Constitution to declare Section 10 

unconstitutional to the extent that it is inconsistent with the Constitution.  

60. Section 28 of the Constitution protects all children, irrespective of the 

marital status of their parents.  Any discrimination against a child based 

on legitimacy must be abhorred.  So too is this principle recognised in 

international law that any discrimination on the grounds of a child’s 

legitimacy is regarded as unfair. For example, Article 2 of the Convention 

on the Rights of the Child prohibits discrimination on the grounds of the 

child’s birth or other status.52 

61. Legislation enacted in 2002, amended the BDRA to provide that a child 

may be assigned the surname of either the father or the mother of a child 

or the surnames of both joined together as a double-barrelled surname.53  

 

52  Convention on the Rights of the Child – United Nations Human Rights. 

53  Section 9(2) 



62. A clear distinction however, is drawn in circumstances where a child is 

born out of wedlock.54  

63. As an illustration, it is worth noting the provisions of Section 11 of the BDRA 

in order to show that the act does differentiate between children born of 

parents that are married to each other at the time of birth and those born 

out of wedlock. This clearly talks to the intention of the legislature when 

enacting this piece of legislation. 

64. Section 11 addresses the amendment of the birth registration of a child 

born out of wedlock. Section 11(4) states that:  

“a person who wishes to acknowledge himself to be the father of 

a child born out of wedlock, may, in the prescribed manner, with 

the consent of the mother of the child, apply to the Director-

General, who shall amend the registration of the birth of such child 

by recording such acknowledgement and by entering the 

prescribed particulars of such person in the registration of the birth 

of such child.” 

65. Section 11(5) further states that: 

 
54  Section 10  



“where the mother of a child has not given her consent to the 

amendment of the registration of the birth of her child in terms of 

subsection (4), the father of such a child shall apply to the High 

Court of competent jurisdiction for a declaratory order which 

confirms his paternity of the child and dispenses with the 

requirement of consent of the mother contemplated in subsection 

(4).” 

66. The Section 11 illustration is telling of the fact that the BDRA does in fact 

differentiate in its dealings between children born out of wedlock and 

those born to parents who are married to each other at the time of the 

child’s birth.  

67. This is in direct contrast to what the Court a quo stated in casu that the 

purpose of section 9 is the giving of notice of birth for children born alive.55  

68. In fact, what section 9(1) seeks to provide is that a child’s birth should be 

registered immediately upon the birth of a child and not later than thirty 

days from birth by either parent but subject to section 10.  

 
55 Record Volume 2 Judgment: Bodlani AJ page 181 at par 27 



69. In the case of L v H and Another56 before the Kwa-Zulu Natal High Court, 

Henriques J stated that under Section 28(1)(a) of the Constitution, every 

child has the right to a name and nationality from birth and this 'includes 

a name identifiable in respect of both holders of parental responsibilities 

and rights.' It flows from this that the right to have both holders of parental 

responsibilities and rights relates not only to that of the parent but 

constitutionally to that of the child as well.  

 

 

 

 

 

 

 

 

 

 
56  L v H and Another [2018] ZAKZDHC 58. 

 



CONCLUSION 

70. Any law that acts as an impediment to the realisation of the fundamental 

rights of children and unmarried fathers, as detailed herein, must be found 

to be inconsistent with the Constitution. Especially so when the 

impediment applies specifically to a class of children, in this case, children 

born out of wedlock.  This distinction, we submit, is prima facie unlawfully 

discriminatory.  

71. We submit that Section 10 is one such law.  The remedy proposed by the 

Appeal Court is adequate in curing Section 10 of its defect while still 

recognising the separation of powers.   

72. Both the Naki Applicants and the CCL’s cases a quo supports a finding of 

constitutional invalidity.  And if so, this Court must declare so.  

73. Accordingly, we move for the following order:  

73.1. The order of the Appeal Court is confirmed.  

73.2. It is declared that section 10 of the BDRA is invalid and 

unconstitutional to the extent that is does not allow unmarried 

fathers to register the births of their children under the father’s 

surname in the absence of the mothers.  



73.3. The declaration of constitutional invalidity is suspended for a period 

of 18 months from the date of this judgment in order to allow 

Parliament to correct the defects in section 10 of the BDRA.   

73.4. As interim remedy to endure during the aforesaid period of 

suspension, Section 10 of the BDRA is deemed to read as:  

73.4.1. Section 10 – Notice of birth of a child born out of wedlock shall 

be given: 

73.4.1.1. under the surname of the mother; or  

73.4.1.2. under the surname of the father where the father is 

the person giving notice of the child’s birth and 

acknowledges his paternity in writing under oath; or 

73.4.1.3. at the joint request of the mother and of the person 

who in the presence of the person to whom the notice 

of birth was given acknowledges himself in writing to 

be the father of the child.  

 

Jatheen Bhima  

Nosisa Kekana 

Counsel for the CCL 

Thulamela Chambers, Sandton 

29 July 2020  



 

ANNEXURE A: A NOTE ON THE HARMS OF STATELESSNESS   

1. In the United Nations (“UN”) Convention on the Status of Stateless Persons 

(Article 1), statelessness is defined as a person who In the UN Convention 

on the Status of Stateless Persons (Article 1), statelessness is defined as a 

person who: 

“is not considered a national by any State under the operation of its 

law.” 

2. According to the UNHCR Global Action Plan, “[P]eople worldwide 

continue to suffer the privations and indignity of being denied 

nationality… Stateless persons are often denied enjoyment of a range of 

rights such as identity documents, employment, education and health 

services.” 

3.  Two main international treaties deal with statelessness. They are the 1954 

Convention on the Status Relating to Stateless Persons (the 1954 

Convention) and the 1961 Convention on the Reduction of Statelessness 

(the 1961 Convention). A stateless person is defined by article 1 of the 

1954 Convention as ‘a person who is not recognized as a national by any 

state under the operation of its laws’.  



4. This definition of statelessness has been accepted as customary 

international law by the International Law Commission. Despite not having 

ratified these treaties, South Africa must take into account this definition 

when interpreting the Bill of Rights and the definition, as customary 

international law, forms part of South African law.  

5. The UN definition covers two elements of statelessness. The first is the 

situation where a person does not have a claim to the nationality of any 

country in terms of the law. The second part of the definition, which refers 

to ‘under the operation of the law’, covers situations where a person may 

have a claim to nationality under the law, but the way in which the law 

operates or is implemented, bars the person from accessing her claim to 

nationality. This would be the case where the law is applied in a 

discriminatory way. The definition therefor covers both cases of 

statelessness in law as well as statelessness in practice (application of the 

law).  

6. The defining characteristic of statelessness lies in whether a state considers 

a person to be a national, regardless of whether the person has a genuine 

link or a claim in law. The critical aspect is the view of that state which can 

be derived from both the law and the implementation thereof. “Law” 

should be interpreted to include implementation or customary practice. 

Lack of birth registration has emerged as a prominent cause of 

statelessness despite not being envisioned by the Conventions initially.  



7. In these cases, children may have a theoretical claim to citizenship, but 

find it impossible to access it, because of the impossibility of proving a 

nationality (by way of the birth certificate). A birth certificate ‘provides 

permanent, official and visible evidence of a state’s legal recognition of 

his or her existence as a member of society’. Denial of a South African 

birth certificate in many cases do actually mean denial of South African 

citizenship. 

8. Statelessness and generational statelessness, is a growing phenomenon 

which has crippling effects on children whose births cannot be registered. 

However, it must be noted that the country in particular, and the region 

in general, also suffers from the effects of an undocumented “citizenry”. 

It important to take cognisance that statelessness begets statelessness. 

9. Generational statelessness is where a stateless person, having reached 

the age of majority, cannot register the birth of his child because he or 

she is undocumented.  The result is that their child is a stateless child, and 

a vicious circle ensues. 

10. In the premises, birth registration proves the factors which lead to 

citizenship, such as parents and place of birth. It therefore facilitates the 

recognition of a person as a South African citizen. As was seen from the 

cases above, many children do not receive their birth certificates for 



years.  In some cases, children reach the age of majority before ever 

receiving a birth certificate, leading to generational statelessness.  

11. In order for a person to be formally recognised by the state as a citizen, a 

birth certificate is an absolute requirement.  The exercise of every right 

from birth, including the right to education, health, vote and self-

determination necessarily needs a birth certificate or identity document.  

Further to these fundamental rights, stateless persons cannot open bank 

accounts, or enter into contracts which require registration, or gain and 

maintain employment. The result is that these persons will never be able 

to gain an education, a job, to buy a car or to ever own property. 

12. In order for a person to be formally recognised by the state as a citizen, a 

birth certificate is an absolute requirement.  The exercise of every right 

from birth, including the right to education, health, vote and self-

determination necessarily needs a birth certificate or identity document.  

Further to these fundamental rights, stateless persons cannot open bank 

accounts, or enter into contracts which require registration, or gain and 

maintain employment. The result is that these persons will never be able 

to gain an education, a job, to buy a car or to ever own property.  

13. The impugned provisions and conduct render the affected children 

stateless and thus falls foul of section 28(2) of the Constitution.  

 


