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I. INTRODUCTION 

1 The Chief Justice has directed that the parties file written submissions on 

whether direct access should be granted in this matter. These are the 

applicant’s submissions. 

2 In response to the COVID-19 pandemic, the first respondent (‘the CoGTA 

Minister’) has invoked far-reaching powers under section 27 of the Disaster 

Management Act 57 of 2002. This has limited the fundamental rights of 

ordinary South Africans in ways unprecedented in the democratic era. 

3 This application is not, however, about the merits or demerits of the CoGTA 

Minister’s regulations, or the various directions made under them. 

3.1 There are parts of that delegated legislation that are a sensible and 

appropriate response to the threats posed by COVID-19. There are 

other parts which appear to do little to prevent the spread of the virus, 

despite coming at an extraordinary cost to the economy and the rights 

of ordinary South Africans. 

3.2 But none of that has to be determined in this application. 

4 Instead, this application is about a more fundamental issue: the 

unconstitutional concentration of power that section 27 of the Act places in the 

hands of the Minister. 
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5 The applicant accepts that this Court only grants direct access in exceptional 

circumstances.1 But this is plainly where we are. The nation is living through 

extraordinary times, and the Executive’s response to the pandemic, making 

use of section 27 of the Act, raises urgent issues of profound constitutional 

importance about whether that section is constitutionally compliant. 

6 It is only this Court, which is the upper guardian of South Africa’s constitutional 

democracy, which can finally resolve that issue. 

II. DIRECT ACCESS IS IN THE INTERESTS OF JUSTICE 

7 On the question of direct access, we respectfully submit that this is no marginal 

case – this is quintessentially the kind of matter in which it is in the interests of 

justice for direct access to be granted, and for which this Court has granted 

direct access in the past. 

Prospects of success 

8 To be granted direct access, an application must have good prospects.2 We 

submit that this application plainly does. 

9 Because of the limited space permitted, these submissions do not fully 

rehearse the applicant’s substantive case. This Court is respectfully referred to 

paragraphs 48 to 100 of the founding affidavit, where it is developed in detail. 

 
1  United Democratic Movement v Speaker of the National Assembly 2017 (5) SA 300 (CC) (‘UDM v Speaker’) para 23. 
2  Bruce v Fleecytex Johannesburg CC 1998 (2) SA 1143 (CC) para 7. 
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10 For present purposes, it suffices to say that a mere reading of those 

paragraphs makes clear that this is a critically important and serious legal 

issue, which bears real prospects of success. 

11 All parties – including especially the public and Parliament, but also the 

President and the COGTA Minister – are entitled to certainty regarding whether 

section 27 of the Act is constitutional in its present form, or whether it must be 

remedied to bring it in line with the Constitution. Only this Court can resolve 

this issue. 

The separation of powers 

12 This application raises fundamental questions about the separation of powers 

– specifically, about the division of power between Parliament and the 

Executive. It makes the case that section 27 of the Disaster Management Act 

is unconstitutional for three reasons. 

13 First, because it is a delegation of legislative power by Parliament to the 

CoGTA Minister that is unconstitutional, under the standard set by this Court 

in Mpumalanga Petitions Bill3 and the series of decisions from this Court that 

have followed it. Specifically, the Minister is given the power to legislate on 

almost every aspect of the lives of South Africans. As the COVID regulations4 

illustrate, she has used these powers to close the country’s borders, mothball 

 
3  Re Constitutionality of the Mpumalanga Petitions Bill, 2000 2002 (1) SA 447 (CC) at para 19. 
4  GNR 480 GG 43258 of 29 April 2020 (at application p 51 FA annex FA2), recently amended by the addition of ‘alert 

level 3’ by GN 608 GG 43364 of 28 May 2020. 
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entire industries and lock South Africans in their homes.5 These broad powers 

rest with the Minister alone. She is subject to no effective oversight.6 She is, 

moreover, permitted to delegate these legislative powers, creating a 

mini-legislature of other cabinet members that that serve at her pleasure.7 

14 Secondly, section 27 permits the Minister to place the nation under what is 

effectively a simulated state of emergency, but without being subject to the 

procedures and safeguards contained in section 37 of the Constitution and the 

State of Emergency Act 64 of 1997.8 

15 Thirdly, section 27 fails to ensure that that the National Assembly can exercise 

the oversight role required by sections 42(3) and 55(2) of the Constitution.9 

16 Moreover, this state of affairs can exist indefinitely, without Parliament having 

any say. 

16.1 The state of national disaster was first declared on 15 March 2020 by 

the Minister.10 Parliament had no say in the matter. Its approval was not 

sought or obtained. 

16.2 Earlier today, 5 June 2020, the Minister extended the state of disaster 

to 15 July 2020.11 Parliament had again no say in the matter. Its 

 
5  Application pp 25 – 26 FA para 65.1. 
6  Application p 26 FA para 65.3. 
7  Application p 26 FA para 65.2. 
8  Application pp 30 – 34 FA paras 70 – 82. 
9  Application pp 34 – 38 FA paras 83 – 94. 
10  Declaration of a national state of disaster in GN 313 GG 43096 of 15 March 2020. 
11  Extension of a national state of disaster in GN 646 GG 43408 of 5 June 2020. 
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approval was not sought or obtained. 

16.3 The Minister can continue repeatedly extending the state of disaster in 

the future. Parliament will continue to have no say. 

17 This is not a criticism of the Minister. The reality is that she was making use of 

the powers that section 27 of the Act confers on her. In other words, the 

problem is not the Minister’s conduct – but section 27 of the Act itself. It is that 

section that is unconstitutional. And only this Court can finally say so. 

18 We note that this regime – whereby the Minister alone has the right to extend 

the regime and Parliament has no say – is in stark contrast to various other 

countries that have implemented similar measures in response to the COVID-

19 pandemic. In those countries, Parliament has passed the necessary 

legislation to deal with COVID-19 itself or at the very least has had a role in 

approving the extension of the regimes concerned.12 

19 The questions raised in this application relate to what the Constitution 

demands regarding the respective roles and powers of Parliament and the 

 
12  For example, in the United Kingdom, regulations aimed at curbing the spread of the coronavirus came into force on 

26 March 2020. However, the regulations could only remain in force upon parliamentary approval, which subsequently 
occurred see https://commonslibrary.parliament.uk/parliament-and-elections/parliament/coronavirus-parliamentary-
consent-for-the-lockdown-in-england/ and https://www.independent.co.uk/news/uk/home-news/coronavirus-
lockdown-laws-rules-what-can-you-do-uk-a9441091.html. 

In Spain the Prime Minister extended the coronavirus state of emergency for two more weeks only after securing 
enough parliamentary votes to do so, see https://www.reuters.com/article/us-health-coronavirus-spain/spain-
extends-state-of-emergency-after-pm-musters-opposition-support-idUSKBN22I16C. 

In Ghana, parliament passed new legislation (the Imposition of Restrictions Act) in a bid to stop the spread of the 
coronavirus, see https://theconversation.com/ghanas-president-has-invoked-a-tough-new-law-against-coronavirus-
why-its-disquieting-135476. 

In Botswana, after introducing a 28 day lockdown, parliament endorsed a six-month state of emergency, see 
https://city-press.news24.com/News/covid-19-botswana-parliament-endorses-6-month-state-of-emergency-
20200409. 
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Executive. These are precisely the types of fundamental, structural questions 

relating to the separation of powers for which this Court has granted direct 

access in the past. 

20 In UDM v Speaker,13 the United Democratic Movement approached this Court 

for direct access to determine whether the Constitution required or permitted 

the Speaker of the National Assembly to direct that a motion of no confidence 

in the President be held by secret ballot. 

21 In a unanimous judgment written by the Chief Justice, this Court granted direct 

access because of ‘the great significance of a motion of no confidence in our 

constitutional democracy’14 and because it is an important way for Parliament 

to fulfil its oversight role over the Executive.15 

22 UDM v Speaker followed Mazibuko v Sisulu,16 where the leader of the 

opposition had applied for a direct appeal to this Court, seeking a mandamus 

forcing the Speaker to schedule a vote of no confidence against former 

President Zuma; and in the alternative for direct access, seeking a declarator 

that the National Assembly’s rules were unconstitutional for failing properly to 

provide for the scheduling of motions of no confidence. 

23 A majority of the Court granted the direct appeal and direct access, holding 

that the applications raised a ‘constitutional entitlement of great import to our 

 
13  UDM v Speaker above n 1. 
14  Id para 25. 
15  Id para 27. 
16  Mazibuko NO v Sisulu NO 2013 (6) SA 249 (CC). 
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constitutional democracy’ that ‘deserves this court’s attention’,17 and that: 

‘[T]he importance of a motion of no confidence to the proper 
functioning of our constitutional democracy cannot be gainsaid. The 
primary purpose of a motion of no confidence is to ensure that the 
President and the national executive are accountable to the 
assembly made up of elected representatives. Thus a motion of no 
confidence plays an important role in giving effect to the checks and 
balances element of our separation-of-powers doctrine. One of the 
vital purposes of enshrining the doctrine of separation of powers is 
to limit the power of a single individual or institution and to make the 
branches of government accountable to one another.’18 

24 The parallels between the two motion-of-no-confidence cases and this 

application are clear. All three cases concern the constitutional relationship 

between the Legislature and the Executive under the separation of powers. All 

three are aimed at ensuring that Parliament prevents the concentration of 

power in one individual (whether it be the President or a Minister), and that 

Parliament hold that individual to account. This case, with respect, deserves 

the same prompt attention of this Court as the other two. 

25 Furthermore, in Justice Alliance,19 an urgent application for direct access had 

been brought to challenge former President Zuma’s decision to extend 

then-Chief Justice Ngcobo’s term by five years. This Court granted direct 

access almost summarily.20 

 
17  Id para 20. 
18  Id para 21. 
19  Justice Alliance of South Africa v President of Republic of South Africa 2011 (5) SA 388 (CC). 
20  Id paras 17 – 19. 
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26 Again, the parallels between Justice Alliance and this application are plain. 

Both concern the relationship between two of the three branches of 

government, and an attempt to prevent one branch from holding power that 

properly belongs to another. 

The matter raises crisp constitutional issues 

27 This application raises crisp constitutional issues that fall within the heartland 

of this Court’s jurisdiction and function: determining the extent of Parliament’s 

power to delegate legislative authority,21 interpreting section 37 of the 

Constitution, determining the extent of Parliament’s oversight function under 

sections 42(3) and 55(2) of the Constitution, and given this analysis, whether 

section 27 of the Disaster Management Act is unconstitutional. This case does 

not involve the development of the common law or some other field in which 

another court holds special expertise, and where it might be prudent first to 

obtain the views of that court.22 

The matter is urgent 

28 Urgency is a reason for this Court to grant direct access,23 although this Court 

has also granted direct access for matters that are not urgent.24 In any event, 

this matter is urgent for at least the following reasons: 

 
21  As in Mpumalanga Petitions Bill above n 3. 
22  See Amod v Multilateral Motor Vehicle Accidents Fund 1998 (4) SA 753 (CC) para 33. 
23  See Justice Alliance above n 19 paras 17 – 19. 
24  UDM above n 1 para 20: ‘It is now common cause among the parties that this application is no longer immediately 

urgent.’ 
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29 First, the COVID regulations constitute an unprecedented inroad into 

fundamental rights, and have cost South Africa millions of jobs and billions of 

Rands – and continue to do so every day.25 If the South African people are 

entitled to some influence over how they are governed in this crisis at all, they 

are entitled to it now – not in many months’ time. 

30 Secondly, abuses of power under the COVID regulations are rife. 

30.1 Thousands of people have been arrested and imprisoned.26 The 

Independent Police Investigative Directorate (‘IPID’) has received 

hundreds of complaints regarding COVID-related police misconduct, 

and there is reason to think that this is just the tip of the iceberg.27 As 

viscerally documented in the tragic Khosa judgment,28 it appears that 

members of the SANDF have been guilty of torture and murder.29 

30.2 The lack of parliamentary oversight and executive accountability is 

therefore not just an academic, legal question. It has very real effects 

on the lives of every South African. This Court’s intervention is urgently 

needed. 

31 Thirdly, the many court cases launched in the High Court against aspects of 

the COVID regulations are beginning to generate judgments. 

 
25  Application p 41 FA para 104.1. 
26  Application p 16 FA para 36. 
27  Application p 17 FA para 38 (inclusive). 
28  Khosa v Minister of Defence and Military Veterans [2020] ZAGPPHC 147. 
29  Id paras 34 – 49. 
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31.1 At present, they are (in chronological order) Ex parte Van Heerden30 

(handed down on 27 March 2020), CD v Department of Social 

Development31 (14 April), Solidarity32 (30 April), Khosa33 (15 May), 

Sakeliga34 (1 June) and De Beer35 (2 June). 

31.2 There are more on the way. Two challenges by members of the tobacco 

industry to the ongoing prohibition on the sale of tobacco products are 

awaiting a hearing. The applicant argued a challenge to some of the 

criteria for the award of COVID-related economic relief in Pretoria last 

week,36 and judgment has been reserved. A group of citizens have 

brought a challenge to various aspects of the COVID regulations, 

including the lawfulness of decisions by the National Coronavirus 

Command Council (or ‘NCCC’) in Cape Town in the Esau matter37 and 

are also awaiting a hearing. 

31.3 But the point is that this case goes to a far more fundamental question. 

It asks whether the Minister had the power to make these decisions and 

 
30  Ex parte Van Heerden [2020] ZAMPMBHC 5. The applicant sought, and failed to obtain, an order permitting him to 

cross provincial borders to attend the funeral of his grandfather who had died in a fire. 
31  CD v Department of Social Development [2020] ZAWCHC 25. The applicants sought and obtained an order 

authorising them to drive from Cape Town to Bloemfontein to fetch their children and to drive back. 
32 Solidarity obo Members v Minister of Small Business Development [2020] ZAGPPHC 133. The applicants 

unsuccessfully challenged racial preferences in a COVID-19 relief initiative. 
33  Khosa above n 28. Mr Khosa’s family sought various heads of relief in relation to the torture and murder of Mr Khosa 

at the hands of members of the SANDF. 
34  Sakeliga NPC v President of the Republic of South Africa (unreported, case number 22352/20) 1 June 2020. Court 

declares directions by the Minister of Small Business Development unlawful. 
35  De Beer v Minister of Co-operative Governance and Traditional Affairs [2020] ZAGPPHC 184. The applicants 

obtained a wide-ranging (but suspended) order declaring the COVID regulations unlawful. 
36  Under case number 21424/2020. 
37  Under case number 5807/2020. 
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enact these regulations by herself at all, or whether the Act – to pass 

constitutional muster – had to ensure proper Parliamentary involvement 

in these decisions and regulations. 

31.4 The applicant contends that some of the debates presently occurring in 

the courts about the minutiae of the regulations ought properly to have 

taken place in Parliament itself. It is the representatives of the public, 

elected by them, who ought to have had a say on issues that affect their 

daily lives. But because the Act does not insist on effective 

Parliamentary oversight – where Parliament’s approval is needed to 

keep regulations in place and extend the state of national disaster – 

these debates have tended to migrate to the courts. 

31.5 Only the urgent intervention of this Court can resolve this. 

32 Lastly, we emphasise that the matter will, one way or another, unquestionably 

have to end up in this Court. 

32.1 The applicant asks that section 27 of the Disaster Management Act be 

declared unconstitutional and invalid. This will require confirmation by 

this Court under section 172(2)(a) of the Constitution. Thus, sending the 

applicant to the High Court first would do little more than delay the 

resolution of this urgent matter.  

32.2 In UDM, this Court held that the ‘the likelihood of the dispute ending up 

in this Court even if we were to direct that it be heard by the High Court 
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first’ was a reason to grant direct access.38 In the present case, there is 

not merely a ‘likelihood’ of the matter ending up before this Court – it is 

a virtual certainty. 

No factual disputes 

33 One of the primary reasons that this Court is reluctant to grant direct access is 

that it is not well-placed to resolve factual disputes or to hear oral evidence.39 

34 This application raises no such concerns. Factually, the applicant’s case raises 

questions of legal principle – its founding papers rest wholly upon what the 

COVID regulations say and various pronouncements and factual claims by 

government.40 These are unlikely to generate any factual disputes at all. 

35 We also reiterate that the application is not about the merits or demerits of the 

COVID-regulations themselves (although they are referred to illustrate the 

breadth of the Minister’s powers under section 27 of the Disaster Management 

Act). This Court therefore will not need to, for example, trawl through evidence 

about how COVID-19 spreads, which policy initiatives may or may not be 

effective at arresting its spread, and what the costs of these initiatives are. 

 
38  UDM above n 1 para 27. This Court held similarly in Mazibuko above n 16 para 22. 
39  See, for example, Moseneke v The Master 2001 (2) SA 18 (CC), where direct access was granted inter alia because 

the impugned provisions were ‘so manifestly discriminatory that there [could] be no doubt as to their 
unconstitutionality’. It was therefore ‘not necessary therefore for extensive evidence to be led and evaluated in order 
for a decision on the constitutional issue to be reached’ (para 19). 

40  See application pp 12 – 19 FA paras 20 – 47. 
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III. THE EXECUTIVE’S REMAINING ARGUMENTS 

36 The CoGTA Minister and the President (hereafter ‘the executive 

respondents’) make four arguments in their ‘notice of opposition’ in support of 

the proposition that direct access should not be granted.41 None are 

sustainable. 

37 First, they claim that the applicant cannot bring this application because it 

supported the enactment of the Disaster Management Act and ‘has since then 

failed to take any legislative or judicial steps to address any perceived 

shortcomings’.42 But this is, of course, irrelevant. If section 27 of the Disaster 

Management Act is unconstitutional, it is unconstitutional, regardless of which 

political party voted for it. It is moreover highly doubtful that anyone voting for 

the Act in 2002 foresaw that it would be used as expansively and intrusively as 

the CoGTA Minister has in response to the pandemic.43 

38 Secondly, and in a similar vein, the executive respondents argue that the 

applicant has not explained why two months have elapsed between the 

declaration of the COVID-19 state of disaster and the bringing of this 

 
41  This is not technically permitted. Rule 18(3) of this Court’s Rules only permits the filing of a written notification of a 

respondent’s ‘intention to oppose’. It does not permit the filing of thumbnail argument. 
42  Executive respondents’ notice of intention to oppose para 1.1. 
43  As the High Court held in De Beer above n 35 para 4.14: 

‘It is clear from a reading of the enabling provisions, that disasters other than the one currently facing us as a result 
of the COVID-19 pandemic, were contemplated by the DMA. The occurrence of a flood, for example, would fit neatly 
into the provisions – evacuation would be needed, traffic would need to be regulated, shelters would be needed, lines 
of communications would need to be installed or re-installed and post-disaster recovery and rehabilitation would be 
needed. These occurrences have happened in our recent past where measures of this nature had been necessary. 
... In those instances, members of the SANDF deployed rescue teams and rendered assistance in the various of the 
aspects covered by section 27(2)(a) – (n) quoted above, rather than patrol the streets armed with machine guns.’ 
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application, and that it should be non-suited for this reason.44 This is wrong on 

two levels. In the first instance, it is once again irrelevant. If section 27 

unconstitutionally shuts the people out of decisions that affect their freedom of 

movement and livelihoods, this Court must let them back in. And moreover, 

when the state of disaster was declared, it was not immediately obvious that 

the CoGTA Minister intended placing South Africa under a simulated state of 

emergency without an end date. The applicant should be commended – not 

blamed – for not running to court immediately. 

39 Thirdly, the executive respondents claim that the ‘current lockdown regulations 

have in any event been and continue to be subject to intense scrutiny by 

[P]arliament’.45 But this is not a claim that can be made in an irregularly 

argumentative notice of opposition. Moreover, the widespread and growing 

criticism of the COVID regulations (both public and judicial) indicates that this 

scrutiny is insufficient. And even if Parliament had been exercising searching 

scrutiny voluntarily, section 27 would remain an unconstitutional delegation of 

legislative authority and would still permit an unlawful simulated state of 

emergency. What the Constitution requires is that section 27 necessitates 

Parliament’s formal approval being needed to keep regulations in place and 

extend the state of national disaster. Yet it does not do so. 

40 Finally, the executive respondents assert that the applicant is impermissibly 

 
44  Executive respondents’ notice of intention to oppose para 1.2. 
45  Executive respondents’ notice of intention to oppose para 1.3 . 
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‘litigat[ing] the same issue in two courts at the same time’ by launching a 

backstop application in the High Court.46 This is plainly not do. These papers 

make express that the High Court litigation will not be proceeded with unless 

direct access is refused.47 The executive respondents know that they are not 

required to file answering affidavits in the High Court unless this Court denies 

direct access. The applicant’s attorneys have notified them of this. The 

applicant is not litigating in two courts at the same time. 

IV. CONCLUSION 

41 In Mazibuko, this Court granted direct access because the application 

concerned ‘a constitutional issue that has a grave bearing on the soundness 

of our constitutional democracy’.48 This application raises just such an issue at 

a time when the machinery of the Constitution is under unprecedented stress. 

We respectfully submit that granting direct access would be appropriate. 

STEVEN BUDLENDER SC 
MUSATONDWA MUSANDIWA 

PIET OLIVIER 
Applicant’s counsel 

Chambers, Sandton and Cape Town 
Friday, 5 June 2020 

 

 
46  Executive respondents’ notice of intention to oppose para 1.4. 
47  Application p 41 FA para 104.2. 
48  Mazibuko above n 16 para 36. 
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