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THE ESSENCE OF THIS CASE 

1 This case is born of the frustration of a minority party that insists that it should 

have a say in the management of the national disaster despite the fact that 

parliament (with the support of the DA) entrusted its management to the national 

executive. The DA claims that parliament is now a helpless bystander.1 But that is 

not so. Parliament delegated the management of the disaster to the national 

executive and may, at any time, withdraw, amend or qualify its delegation. The 

DA’s real problem is that parliament is a democratic institution where minority 

parties do not always have their way.  

2 The DA claims that sections 42(3) and 55(2) of the Constitution require the 

National Assembly to have a right to veto the disaster regulations made by the 

executive. But that is not so. Section 55(2) says that “the National Assembly must 

provide for mechanisms” to hold the executive to account and maintain oversight 

of their conduct. The National Assembly has done so. Its rules make extensive 

provision for its oversight of the executive. It has, by these mechanisms, 

maintained intense oversight of the executive’s management of the disaster. The 

DA has chosen to ignore these facts. It is indeed extraordinary that the DA should 

bring an application to this court, on the basis that the National Assembly has not 

and cannot discharge its duties under section 55(2) of the Constitution, without 

any description and analysis of the mechanisms the National Assembly has put in 

place pursuant to that section and the manner in which it has employed them to 

maintain oversight of the executive’s management of the disaster. Without such a 
                                                
 

1  DA heads paras 16 and 18 
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description and analysis, the DA’s core complaint, that the National Assembly has 

not or cannot fulfil its duties under section 55(2), does not get off the ground. 

3 We submit that the DA’s application for direct access should fail for the following 

reasons. First, its prospects of success are poor. Second, its application is not 

urgent. Third, although the DA has chosen to ignore the facts, its cause of action 

is indeed fact dependent. Fourth, the DA’s remedy would, on the clear 

jurisprudence of this court, constitute an unlawful intrusion into the exclusive 

domain of the National Assembly. Fifth, it would be a breach of the respondents’ 

right to a fair hearing for this court to grant the DA’s application for direct access 

on the basis of this one-sided process. 

THE DA’S PROSPECTS OF SUCCESS 

Introduction 

4 The DA claims that section 27 of the Disaster Management Act 57 of 2002 is 

unconstitutional because it does not include a provision which allows the National 

Assembly to veto any of the disaster regulations made by the executive. It 

contends on three grounds that the Constitution requires such a veto. We shall 

deal with each of them in turn.  
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The National Assembly’s oversight duty 

5 Sections 42(3) and 55(2) of the Constitution require the National Assembly to 

provide for mechanisms to hold the executive to account and to maintain 

oversight of its implementation of legislation. The only true question in this case is 

whether these provisions require parliament to vest the National Assembly with a 

power to veto regulations made by the Minister in terms of section 27 of the 

Disaster Management Act. We submit for the following reasons that they clearly 

do not.  

6 Section 42(3) describes the National Assembly’s oversight duty. Section 55(2) 

gives content to it as follows: 

“The National Assembly must provide for mechanisms: 
(a) to ensure that all executive organs of state in the national 

sphere of government are accountable to it; and 
(b) to maintain oversight of –  

(i) the exercise of national executive authority, including 
implementation of legislation; and  

(ii) any organ of state.” 

7 This court’s leading judgment, on the National Assembly’s duty of oversight over 

the national executive, is its judgment in the Nkandla case.2 It established the 

following principles germane to the present inquiry. 

8 First, section 55(2) merely requires the National Assembly to “provide for 

mechanisms” for the performance of its oversight functions. It does not prescribe 

to the National Assembly what mechanisms to employ for this purpose. It is a 

                                                
 

2  Economic Freedom Fighters v Speaker National Assembly 2016 (3) SA 5 A 0 (CC) 
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matter left entirely to the discretion of the National Assembly.3 This court for 

instance said that: 

“the Constitution neither gives details on how the National 
Assembly is to discharge the duty to hold the executive 
accountable nor are the mechanisms for doing so outlined or a hint 
given as to their nature and operation. To determine, whether the 
National Assembly has fulfilled or breached its obligation, will 
therefore entail a resolution of very crucial political issues. And it is 
an exercise that trenches on sensitive areas of separation of 
powers. It could at times border on second-guessing the National 
Assembly’s constitutional power or discretion.”4 

“Both ss 42(3) and 55(2) do not define the strictures with in which 
the National Assembly is to operate in its endeavour to fulfil its 
obligations. It has been given the leeway to determine how best to 
carry out its constitutional mandate.”5 

9 It is consequently also not permissible for the courts to prescribe to the National 

Assembly how to perform this function. This court put it as follows: 

“It falls outside the parameters of judicial authority to prescribe to 
the National Assembly how to scrutinise executive action, what 
mechanisms to establish and which mandate to give it, for the 
purpose of holding the executive accountable and for fulfilling its 
oversight role of the executive or organs of state in general. The 
mechanics of how to go about fulfilling these constitutional 
obligations is a discretionary matter best left to the National 
Assembly…. It is therefore not for this court to prescribe to 
Parliament what structures or measures to establish or employ 
respectively in order to fulfil responsibilities primarily entrusted to 
it.”6  

10 It follows from these principles that there cannot be any suggestion that the 

National Assembly’s oversight function requires parliament to include very 

specific mechanisms of oversight in individual acts of parliament. The National 

                                                
 

3  Nkandla paras 43, 87, 90 and 93 

4  Nkandla para 43 

5  Nkandla para 87 

6  Nkandla para 93 
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Assembly’s constitutional duty is to establish mechanisms of its own choice to 

perform its oversight functions generally. It does not oblige the National Assembly 

to create particular mechanisms, least of all particular mechanisms designed 

specifically for oversight of the executive’s implementation of specific acts of 

parliament.  

11 The National Assembly’s power of oversight of the executive merely entitles and 

obliges it to hold the executive to the fulfilment of their constitutional and statutory 

duties. This court made this plain again and again.7 It said for instance that the 

National Assembly was obliged,  

- “to ensure that constitutional and statutory obligations are properly 
executed”;8 

- “to hold the President accountable by facilitating and ensuring 
compliance with the decision of the Public Protector”;9 and 

- to ensure that the President “complies with the remedial action 
taken against him”.10 

12 It follows that the National Assembly’s oversight powers do not entitle it to veto or 

overturn any decision taken by the executive in the lawful exercise of its powers. 

This court made this clear in the Nkandla case in its condemnation of a decision 

of the National Assembly to overturn a report of another organ of state, the Public 

Protector. This court described the resolution as an attempt by the National 

Assembly to take the law into its own hands, resort to self-help and flout its 

obligations: 

                                                
 

7  Nkandla paras 22, 97 and 104 

8  Nkandla para 22 

9  Nkandla para 97 

10  Nkandla para 104 



6 
 

“But, there was everything wrong with the National Assembly 
stepping into the shoes of the Public Protector, by passing a 
resolution that purported effectively to nullify the findings made and 
remedial action taken by the Public Protector and it replacing them 
with its own findings and “remedial action”. This, the rule of law is 
dead against. It is another way of taking the law into one’s own 
hands, and thus constitutes self-help.  

By passing that resolution the National Assembly effectively flouted 
its obligations. Neither the President nor the National Assembly 
was entitled to respond to the binding remedial action taken by the 
Public Protector as if it were of no force or effect or had been set 
aside through a proper judicial process. The ineluctable conclusion 
is, therefore, that the National Assembly’s resolution based on the 
Minister’s findings exonerating the President from liability is 
inconsistent with the Constitution and unlawful.”11 

13 The proper starting point, for any inquiry into the question whether the National 

Assembly has duly discharged its oversight duty in terms of section 42(3) and 

55(2) of the Constitution, is accordingly to identify, describe and assess the 

mechanisms the National Assembly has indeed put in place for the performance 

of its oversight function. This the DA fails to do altogether. It fails even to 

recognise that the Constitution leaves it to the National Assembly to determine its 

own mechanisms of oversight and that the National Assembly has indeed 

exercised that discretion and established elaborate mechanisms of its own. The 

DA’s complaint accordingly does not get out of the starting blocks.  

A lawful delegation of power 

14 The DA argues in paragraphs 61 to 69 of its founding affidavit that section 27 is 

an unlawful delegation of legislative power by parliament to the Minister. The DA 

                                                
 

11  Nkandla paras 98 and 99 



7 
 

however concedes in paragraph 67.4 that the scope of the delegation is perfectly 

lawful because it is impossible to predict the precise nature of a national disaster 

and it is essential that the executive have the power to move at great speed to 

deal effectively with any such disaster when it occurs.  

15 The DA’s only point is that, given the scope of the delegation, parliament ought to 

have given the National Assembly the power to veto the Minister’s regulations. 

But that requirement, if there is one, can only arise from the National Assembly’s 

oversight duty under section 55(2) of the Constitution. The DA’s delegation 

complaint is thus not a distinct cause of complaint at all. 

16 Section 27 is indeed a quintessential example of a legitimate delegation of 

parliament’s legislative power to deal rapidly, comprehensively and effectively 

with unforeseen and unforeseeable disasters in a way that parliament itself 

cannot do. That is why the DA is compelled to make the concession in paragraph 

67.4 of its founding affidavit.  

17 This court’s leading judgment, on parliament’s capacity to delegate legislative 

powers to the executive, is the Western Cape case.12 It is of particular 

significance to the delegation by parliament of powers conferred on the executive 

to legislate for the combat of national disasters. One of the issues before the 

court was whether it was competent for parliament to delegate a legislative power 

to the executive which allowed it to amend acts of parliament. President 

                                                
 

12  Executive Council, Western Cape Legislature v President of the RSA 1995 (4) SA 877 (CC) 
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Chaskalson expressed severe reservations on the issue.13 Despite his 

reservations, however, he held that it might be permissible to delegate a power to 

amend existing acts of parliament in order to combat national disasters: 

“It is possible that circumstances short of war or states of 
emergency will exists from which a necessary implication can arise 
that Parliament may authorise urgent action to be taken out of 
necessity. A national disaster as a result of a floods or other forces 
of nature may call for urgent action to be taken inconsistent with 
existing laws such as environmental laws. And there may well be 
other situations of urgency in which this type of action will be 
necessary.”14 

18 The delegation under section 27 does not even go that far. It does not permit the 

Minister to derogate from any existing legislation. It is accordingly clearly within 

permissible limits.  

19 The DA contends in paragraph 68 of its founding affidavit that the Minister’s 

regulations “may result in wide-ranging limitations of the fundamental rights of 

millions of South Africans”. That is of course quite so. It is often necessary, to 

combat national disasters effectively, rapidly to promulgate legislation that 

restricts the freedoms of many. But, like all other legislative limitations of 

fundamental rights, the disaster regulations remain subject to all the requirements 

of the Bill of Rights and judicial review for compliance with section 36 of the 

Constitution. 

20 The significance of this feature, that all the disaster regulations are subject to 

judicial control under the Bill of Rights, is amply illustrated by the increasing 
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number of challenges to the disaster regulations. The DA lists some of them in 

paragraph 31 of its heads of argument. But they do not suggest that the 

safeguards in the system are lacking. They illustrate, on the contrary, that the 

constitutional system of checks and balances is working as it should. They are a 

testament to the fact that, even in a state of disaster, the courts’ role as guardians 

of the Constitution remains undiminished.  

The analogy of a state of emergency 

21 The DA argues its case, in paragraphs 67.6 and 70 to 82 of its founding affidavit, 

by analogy to the rules applicable to states of emergency. But the analogy is 

misguided and indeed fundamentally undermines the DA’s case for a National 

Assembly veto. 

22 The Constitution expressly deals with states of emergency in section 37. It is thus 

instructive to see what controls it requires of subordinate legislation made under a 

state of emergency. Despite the fact that it permits the delegation of legislative 

power far more dramatic and far reaching than the Disaster Management Act, the 

section does not require the National Assembly to be vested with a power to veto 

subordinate legislation made by the executive.  

23 Section 37(4) expressly permits legislation which suspends the Bill of Rights. 

Parliament may enact legislation which authorises the executive to declare a 

state of emergency and to suspend most of the provisions of the Bill of Rights. 

The only provisions of the Bill of Rights, which may not be suspended under a 
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state of emergency, are those listed in the table of non-derogable rights. It means 

that the executive may, by a declaration of a state of emergency, effectively 

suspend most of the rights entrenched in the Bill of Rights. 

24 There is thus no comparison at all between a national disaster on the one hand 

and a state of emergency on the other. All the powers vested in the Minister 

under the Disaster Act remain subject to all the provisions of the Constitution and 

all existing law. To suggest that it is comparable to a state of emergency is quite 

misguided.  

25 The most significant feature of section 27, for present purposes, however, is that 

it does not vest the National Assembly with a power to veto any of the emergency 

regulations made by the executive. Section 37(2) requires a National Assembly 

resolution to extend a state of emergency beyond its initial life of 21 days. But the 

Constitution does not give the National Assembly any power to veto emergency 

regulations made by the executive.  

26 This court considered section 37 in the First Certification case.15 It approved this 

section despite the fact that it permits the suspension of most of the provisions of 

the Bill of Rights and does not vest the National Assembly with any power to veto 

emergency regulations made by the executive. It specifically held that the 

safeguards provided by section 37 were adequate. 16 We emphasise that this 

                                                
 

15  Ex parte Chairperson of the Constitutional Assembly: in re certification of the Constitution of the 
RSA 1996 (4) SA 744 (CC) 

16  para 91 
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court held the safeguards in section 37 to be adequate despite the fact that it 

does not vest the National Assembly with any power to override emergency 

regulations. It can accordingly not be said that the Constitution requires such an 

override.  

27 The DA bases its argument, by analogy, not on the Constitution, but on section 

3(2), read with section 4(1)(b)(ii), of the State of Emergency Act 64 of 1997. But 

the analogy does not avail the DA for the following reasons: 

27.1 The veto vested in the National Assembly is a product of the State of 

Emergency Act and not the Constitution. Section 37 of the Constitution 

specifically deals with the safeguards applicable to emergency regulations. 

This court held them to be adequate. And yet they do not include any veto 

vested in the National Assembly. The statutory veto is thus not a 

requirement of the Constitution.  

27.2 There is in any event no comparison between a state of emergency on the 

one hand and a national disaster on the other. A state of emergency allows 

the wholesale suspension of core fundamental rights entrenched in the 

Constitution. No wonder that it should require special measures to guard 

against the abuse of this power. The National Disaster Act, on the other 

hand, does not permit any derogation from any of the provisions of the 

Constitution. The two are accordingly not comparable.  
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The DA’s remedy is unconstitutional  

28 The DA wants this court to read a new section 27(4A) into the Disaster Act to 

confer a right on the National Assembly to veto the disaster regulations made by 

the executive in the performance of its constitutional oversight function. But this 

court made it very clear in the Nkandla case that it is the sole prerogative of the 

National Assembly to choose its own mechanisms for the performance of its 

oversight function and that it “falls outside the parameters of judicial authority to 

prescribe to the National Assembly” how to do so.17  

THE APPLICATION IS NOT URGENT 

29 This application is, for the following reasons, not urgent at all. First, the DA 

supported the enactment of the Disaster Act in 2002. If it had any reservations 

about the constitutional validity of the Disaster Act, it could have raised and 

addressed the matter then or at any time since then. Second, the Minister 

declared the state of disaster on 15 March 2020. The DA only launched its 

application two months later. Third, the National Assembly has, throughout the 

period of the national disaster, extensively and intensely employed its own 

oversight mechanisms to hold the executive to account for its management of the 

disaster. The DA has chosen to ignore this evidence altogether in making its case 

that the National Assembly’s oversight of the executive’s conduct falls short of the 

requirements of section 55(2) of the Constitution. But it cannot make such a case 

                                                
 

17  Economic Freedom Fighters v Speaker National Assembly 2016 (3) SA 5 A 0 (CC) paras 43, 87 
and 93 
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at all, least of all on an urgent basis, without any description or analysis of the 

National Assembly’s performance of its oversight functions and the reasons why, 

the DA contends, they are deficient. 

THE APPLICATION IS FACT DEPENDENT 

30 The DA’s core complaint is that section 27 of the Disaster Act is unconstitutional 

because it does not permit or enable the National Assembly to perform its 

oversight functions under sections 42(3) and 55(2) of the Constitution. But it 

cannot make this point without a description and analysis of the adequacy of the 

oversight mechanisms the National Assembly has established to give effect to its 

oversight duty and the manner in which it has applied them in its scrutiny of the 

executive’s management of the disaster. The DA has chosen to ignore these 

facts. It renders its application fatally flawed from the outset. But, if it should 

proceed, this factual inquiry would be fundamentally important and probably 

decisive.  

AN UNFAIR PROCEDURE 

31 The DA has had unrestricted opportunity to adduce the evidence of its choice and 

to argue its case in its application to this court. It now has a further opportunity to 

elaborate on its submissions in support of its application for direct access. It 

consequently has the luxury, in those submissions, to refer to and incorporate a 
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large part of its founding affidavit where, it says, its substantive case “is 

developed in detail”.18 

32 The respondents, on the other hand, have not had any opportunity to challenge 

the DA’s evidence or to introduce any evidence of their own. They have also not 

had the opportunity to make detailed submissions on the substance of their case. 

They are confined, instead, to these brief submissions based on the evidence the 

DA has chosen to place before the court.  

33 We submit with the greatest of respect that it would be unfair to the respondents 

to grant the DA’s application for direct access on the basis of such a one-sided 

procedure. It would be in breach of the respondents’ right to a fair hearing in 

terms of section 34 of the Constitution. 

PRAYER 

34 The President and the Minister ask that the DA’s application for direct access be 

dismissed with costs including the costs of three counsel.  

 

 

 

 

                                                
 

18  DA heads p2 para 9 
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