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INTRODUCTION: DISSOLUTION IS A DEMOCRATIC 

SOLUTION TO A DYSFUNTIONAL MUNICIPAL COUNCIL  

1 Everyone agrees that before the provincial government stepped 

in, the Tshwane Municipal Council was “dead-lock[ed]”.1 In the 

High Court, the “common cause facts”2 painted a grim picture of 

local government in disarray: the Council was “unable to conduct 

its business”, it did not have a mayor nor a mayoral committee 

nor a municipal manager, and it suffered from “an inability to 

convene and run council meetings to transact and take necessary 

decisions in line with its responsibilities”.3 A proper Council 

meeting was last held eight months ago.4  In some cases, 

meetings even ended in violence.5 

2 The residents of the City of Tshwane paid the price. A rudderless 

Council was unable to make executive decisions and unable to 

fulfil executive obligations. Of all three levels of government, a 

 
1 High Court judgment; v 8 p 710, para 7. 

2 High Court judgment; v 8 p 710. 

3 High Court judgment; v 8 p 710, para 8. 

4 ANC’s High Court answering affidavit; v 6 p 601, para 6.1. 

5 Record; v 2 pp 105-107, paras 40-45. 
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breakdown at the local level has the most “direct effect on the 

lives and opportunities of those living in those areas”.6 

3 When local government breaks down, the Constitution does not 

leave it to the broken-down municipality to somehow fix itself. 

Local government is not independent. It is interdependent. 

Section 139 of the Constitution requires the provincial 

government to step in. Specifically, section 139(1) applies where, 

like here, “a municipality cannot or does not fulfil an executive 

obligation in terms of the Constitution or legislation”. The 

provincial executive may then “intervene by taking any 

appropriate steps to ensure fulfilment of that obligation”. 

4 Section 139(1) does not say what those “appropriate steps” 

should be. It gives three examples: issue a directive to the 

municipal council; assume responsibility for the unfulfilled 

obligation; or dissolve the municipal council and appoint a 

caretaker administrator pending the election of a new council “if 

exceptional circumstances warrant such a step”.    

 

 
6 Democratic Alliance v Masondo NO 2003 (2) SA 413 (CC) at para 60. 
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5 Which tool to use is heartland executive policy and, ultimately, a 

polycentric judgment call. A provincial government’s all-things-

considered judgment need only pass the “minimum threshold” of 

rationality.7 Rationality doesn’t require proportionality.8 

Rationality also doesn’t invalidate an executive act just because 

some think the chosen way may be “ineffective or [a court] is of 

the opinion that there are other and better ways of dealing with 

the proble[m].”9 

6 Dissolution is not in conflict with local government democracy. It 

is central to the Constitution’s design. It is an important fail-safe 

to allow a provincial government to step in when, like here, local 

government fails and service delivery suffers. Ours is, after all, a 

system of co-operative governance where the provincial and local 

spheres are “interdependent and interrelated”.10 In this way, 

 
7 Pharmaceutical Manufacturers Association of SA: In re Ex parte President of the 

Republic of South Africa 2000 (2) SA 674 (CC) at para 90. 

8 Shoprite Checkers (Pty) Ltd v MEC for Economic Development, Eastern Cape 
2015 (6) SA 125 (CC) at paras 77-82 (differentiating between rationality and 
proportionality)). 

9 S v Lawrence 1997 (4) SA 1176 (CC) at para 44. 

10 Section 40 of the Constitution.  
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when service delivery at the local level fails, provincial 

intervention is, by constitutional design, a democratic solution.  

7 Here, the provincial government, after trying some softer 

interventions, decided to dissolve the Municipal Council. It gave 

nine reasons for doing so.11 Two of these are common cause: there 

is a “water crisis” in Hammanskraal,12 and the Municipal 

Council is “paralys[ed]”.13 The High Court even accepted that the 

water crisis was an “unfulfilled executive obligation”—tracking 

the language of section 139—and that “[a]t first blush” 

dissolution seemed to be a “lawful and rational in solving the 

dead-lock”.14 Yet the High Court found that the water crisis was 

not exceptional enough to warrant dissolution, and there were 

“less restrictive means” to solve the deadlock.15 

 
11 Notice of dissolution; v 1 p 73.  

12 High Court judgment; v 8 p 728, para 64. 

13 High Court judgment; v 8 p 729, para 72. 

14 High Court judgment; v 8 p 729, paras 71, 73. 

15 High Court judgment; v 8 p 729, para 71; p 739, para 94. 
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8 The High Court was wrong. For starters, the High Court did not 

apply the rationality standard.16 The Court also added a 

requirement that the chosen means of intervention must be 

“likely to ensure the relevant obligation will be fulfilled.”17 These 

new requirements have no basis in the text of section 139(1)(c) of 

the Constitution.  

9 The wrong requirements led the High Court to the wrong 

decision. The “dead-lock[ed]”, “powerless”, and “paralys[ed]” 

Council failed to fulfil its executive obligations as catalogued in 

the dissolution notice.18 Dissolution was a rational way for the 

province to intervene to steady the ship and, ultimately, let the 

people of Tshwane fix the problem at the ballot box. The High 

Court’s order promises a return to a deadlocked and paralysed 

Municipal Council. Tshwane has seen that movie before: a 

Council unable to hold meetings, unable to appoint officials, 

unable to deliver on residents’ basic needs. This Court should 

reverse the High Court’s order. 

 
16 High Court judgment; v 8 pp 734-739, paras 81-94. 

17 High Court judgment; v 8 pp 737-739, paras 89-94. 

18 High Court judgment; v 8 p 710, paras 7-8; p 729, para 72. 
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THE FACTS  

10 Governance, service-delivery and corruption challenges have 

plagued the City of Tshwane. There have been persistent 

disruptions to the day-to-day functioning of local government.19 

There has also been a raft of motions of no confidence against 

mayors, city managers, and speakers.20  The Municipal Council 

has failed on several, successive occasions to quorate a council 

meeting. Where council meetings have reached quorum, 

disagreement spills into violence. This means corruption can 

thrive because the elected people are unable to hold meetings.  

11 Despite these challenges, the Provincial Executive’s first 

response was not to dissolve the Municipal Council.  Instead, it 

chose directed and measured intervention to assist the Tshwane 

Municipality.  It first intervened in December last year.21 Based 

on a “detailed report”, the province intervened based on concerns 

about the City’s financial management, service delivery, 

 
19 High Court judgment; v 8 p 710, paras 10. 

20 Provincial government’s High Court answering affidavit; v 4 p 364, paras 21-22. 

21 Provincial government’s High Court answering affidavit; v 4 p 365, para 24. 
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governance (including issues of corruption and 

maladministration), and institutional capacity.22 

12 In January this year, the province issued directives under section 

139(1)(a) of the Constitution.23 These directives related to, 

amongst other things, the City’s failure to render uninterrupted 

services to communities and to adequately address water and 

electricity problems. 

13 A few weeks later, in mid-January, a Council meeting was called 

to consider motions of no confidence in the Speaker, mayor, and 

other officeholders. This meeting collapsed.24  

14 The MEC sought to engage with the Speaker to find out more 

about the issues facing the City and how the provincial executive 

could assist.25 More correspondence between the MEC and the 

Speaker followed.26 

 
22 High Court judgment; v 8 p 711, para 14. 

23 Provincial government’s High Court answering affidavit; v 4 p 368, para 29. 

24 Provincial government’s High Court answering affidavit; v 4 p 369, para 32. 

25 Provincial government’s High Court answering affidavit; v 4 p 371, para 34. 

26 Provincial government’s High Court answering affidavit; v 4 p 372, para 37. 
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15 At the end of January, yet another Council meeting collapsed.27 

The last meeting was in November 2019.28  

16 By March, nothing had come of the province’s directives. Out of 

options, the provincial government decided to dissolve the 

Municipal Council and appoint an administrator in terms of 

section 39(1)(c) of the Constitution.29 Even the meeting called to 

discuss the dissolution itself collapsed.   

17 The dissolution notice explains that the City “experienced 

serious governance challenges, ranging from the appointment of 

the City Manager, allegations of widespread corruption and an 

account of unacceptable, unjustifiable and unreasonable 

walkouts and disruptions by Councillors during Council 

meetings.”30 The notice also notes that the City has been 

achieving unqualified audit opinions from the Auditor General 

for three consecutive years.31 For its part, that report details 

 
27 Provincial government’s High Court answering affidavit; v 4 p 373, para 38. 

28 ANC’s High Court answering affidavit; v 6 p 601, para 6.1. 

29 Notice of dissolution; v 1 p 73. 

30 Notice of dissolution; v 1 p 74. 

31 Notice of dissolution; v 1 p 74. 
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financial collapse in the system, including serious instances of 

relatives of municipal officials doing business with the council 

itself.  

18 The dissolution notice explains that the provincial government 

did not, as the DA would later suggest, rush to invoke dissolution 

in terms of section 139(1)(c). Rather, the Gauteng Executive 

Council “took a number of steps to bring about political stability 

in the Municipality”, including issuing directions in terms of 

section 139(1)(a), establishing a technical support team, 

attempting to meet with the Speaker, and meeting with the 

whips of political parties represented in Council.32  

19 The notice lists these nine “[c]ritical issues affecting the 

functionality of the City of Tshwane”:33 

• a leadership crisis that has left the Council “barely able to 

function”; 

• due to this instability the City is without a Mayor, Mayoral 

Committee or Municipal Manager.; 

 
32 Notice of dissolution; v 1 p 75. 

33 Notice of dissolution; v 1 pp 83-84. 
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• there has been widespread corruption; 

• there is a water crisis in Hammanskraal; 

• the City “has not been fulfilling its obligations in respect of 

grant spending”; 

• there is a “grave concern” of returning grants allocated for 

service delivery due to poor performance; 

• the suspension of the heads of the departments of human 

settlement and roads and transport; 

• there is a “widely reported crisis at the Wonderboom 

National Airport that include[s] issues of corruption and 

maladministration”; and 

• irregular expenditure to the tune of R5 billion. 

20 The Administrator took over in March, and has been doing a 

diligent job steadying the ship since then.  

21 Meanwhile, at the end of April, the High Court set aside the 

provincial government’s decision to dissolve the Municipal 

Council. The High Court also ordered EFF and ANC councillors 
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to attend Council meetings—a promised cure-all for the Council’s 

deep political divisions. 

THIS COURT HAS JURISDICTION AND A DIRECT APPEAL IS 

IN THE INTERESTS OF JUSTICE  

22 This Court has jurisdiction over this appeal because it involves 

constitutional matters and raises arguable points of law of 

general public importance that this Court ought to be consider. 

This Court has jurisdiction  

23 This appeal involves a review of the exercise of an original 

constitutional power. For that reason alone, this Court has 

constitutional-matter jurisdiction.34   

24 This appeal also involves foundational questions about the 

Constitution’s architecture, co-operative government, and the 

relationship between provincial and local government. This 

Court has long accepted that those kinds of questions fall 

squarely within this Court’s constitutional-matter jurisdiction.35  

 
34 NERSA v PG Group (Pty) Ltd 2020 (1) SA 450 (CC) at para 27. 

35 Fraser v Absa Bank Ltd 2007 (3) SA 484 (CC) at para 38. 
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25 This appeal also raises arguable points of law of general public 

importance that ought to be considered by this Court. 

26 Arguable points of law. In the next section, we show that the 

High Court erred in several ways.  

• The High Court’s errors are points of law relating to, 

amongst other things, the proper interpretation of section 

139 of the Constitution, the requirements for provincial 

intervention and dissolution under that section, and the 

limits of rationality review.  

• These are novel questions; as the DA itself noted in its heads 

of argument in the High Court, “[t]he Constitutional Court 

has not yet decided a case in which the substantive and 

procedural requirements of section 139 were reached.”  

• At very least, the provincial government’s case has a 

“measure of plausibility” and “some prospects of success”, 

which is enough for this leg of the test.36  

 
36 Paulsen v Slip Knot Investments 777 (Pty) Ltd 2015 (3) SA 479 (CC) at paras 21-
22. 
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27 Of general public importance. This Court’s decision in this appeal 

will, “transcend the narrow interests of the litigants and 

implicate the interest of a significant part of the general 

public”.37 This litigation affects the almost three million people 

who live in the City of Tshwane. There is also general public 

importance in the proper relationship between provincial and 

local governments and a provincial government’s powers under 

section 139 of the Constitution.  

28 Which ought to be considered by this Court (and doing so is in the 

interests of justice). It is in the interests of justice for this Court 

to consider these issues.  

• This Court has already left the proper interpretation and 

application of section 139 of the Constitution to percolate in 

the lower courts.38 In the High Court, the DA argued that 

there is now a body of jurisprudence about section 139, made 

up of a few High Court decisions and one Supreme Court of 

 
37 Paulsen (note 36) at para 26. 

38 Ngaka Modiri Molema District Municipality v Chairperson, North West 

Provincial Executive Committee 2014 JDR 2436 (CC) at para 11. 
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Appeal decision.39 This appeal is an ideal vehicle for this 

Court to weigh in on the requirements that now attach to 

dissolution under section 139. 

• At least one of those requirements—the less-restrictive-

means proportionality test—has implications beyond the 

four corners of section 139. Because there’s no special textual 

anchor for proportionality in section 139, the High Court’s 

approach has no limiting principle. The reasoning  

effectively ushers in a full-blown proportionality analysis 

into reviews under the principle of legality. That’s a sea 

change in public law. If the High Court is not reversed, all 

reviews under the principle of legality will call for wide-

ranging enquiries into proportionality and the effectiveness 

of alternatives.  

 

 

 
39 Premier, Western Cape v Overberg District Municipality 2011 (4) SA 441 (SCA); 
Mogalakwena Municipality v Provincial Executive Council, Limpopo 2016 (4) SA 
99 (GP); and Mnquma Local Municipality v Premier of the Eastern Cape (231/2009) 
[2009] ZAECBHC 14 (5 August 2009). 
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A direct appeal is in the interests of justice  

29 These issues were debated at length in the High Court and this 

Court now has the benefit of the views of three senior judges.40 

To be sure, direct appeals are not the norm, but urgent need for 

finality in this litigation outweighs the benefit of first having the 

SCA’s views. It was, after all, the DA that came to court 

urgently.41   

30 What’s more, the SCA has already had an opportunity to consider 

section 139.42 In Overberg District Municipality, the SCA described 

dissolution as “the most drastic step the provincial executive can 

take”.43 The DA tries to fit a whole lot into those few words, 

including a full-blown proportionality analysis and its 

unrestrained inquiry into less restrictive means. In the High 

Court, the DA described Overberg District Municipality as part 

of a trio of cases—flanked by Mogalakwena and the much-relied-

 
40 Compared to, for example, Tiekiedraai Eiendomme (Pty) Ltd v Shell South 

Africa Marketing (Pty) Limited [2019] ZACC 14 (9 April 2019) at para 19.  

41 DA’s High Court founding affidavit; v 1 pp 61-62. 

42 Overberg District Municipality (note 39). 

43 Overberg District Municipality (note 39) at para 20. 
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on Mnquma—that “determined” the “substantive and procedural 

requirements of section 139”. If the DA’s right, then there’s little 

point going back to the SCA on an issue that it has already 

“determined”.  

31 The people of the City of Tshwane need certain, stable local 

government. That’s why the provincial government acted 

decisively to dissolve the Municipal Council so that this 

municipal paralysis can be cured in the most democratic way 

possible: a fresh election. Finality either way is in everyone’s 

interests.  

32 For these reasons, a direct and urgent appeal is within this 

Court’s jurisdiction and is in the interests of justice. 

THE HIGH COURT ERRED IN SETTING ASIDE THE 

PROVINCIAL GOVERNMENT’S DECISION 

33 The High Court accepted that the Municipal Council “ha[d] 

reached a dead-lock”, was “unable to conduct its business”, did 

not have a mayor, nor mayoral committee nor municipal 

manager, and was stymied by “an inability to convene and run 
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council meetings to transact and take necessary decisions in line 

with its responsibilities”.44 

34 Despite those common-cause facts, the High Court second-

guessed the provincial government’s legitimate judgment that 

the Council’s failures justified dissolution.   

The High Court applied the wrong test 

35 The High Court accepted that the provincial government’s 

dissolution decision is reviewable under the principle of 

legality.45 There is no heightened alternative: PAJA expressly 

excludes this kind of decision from the ambit of administrative 

action.46 Yet the High Court went on to apply a full-blown 

proportionality test. Proportionality is not part of rationality.47 

Nor is the language of proportionality—well known to the 

drafters of the Constitution when they meant it, like in section 

 
44 High Court judgment; v 8 p 710, para 7. 

45 High Court judgment; v 8 p 717, para 35. 

46 See section 1(b)(bb) of PAJA. 

47 See generally Shoprite Checkers (note 8) at paras 77-82. 
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36—found anywhere in the text of section 139 of the 

Constitution. 

36 Rationality review asks a narrow question: is there a rational 

connection between the government’s objectives and the means 

chosen to achieve them.48 Under this “minimum threshold” of 

review, a policy-laden executive decision like provincial 

intervention in local government should not be set aside simply 

because an opposition political party thinks the decision is 

“ineffective or that there are other and better ways of dealing 

with the proble[m]”.49  

37 The DA tries hard to make this case all about dirty politics, but 

rationality review is not as inclined to search for ulterior motives. 

To use this Court’s words, all that is needed is “a rationally 

objective basis justifying the conduct of the [executive]”. As long 

as there is a “legitimate public purpose [being] served”, the 

 
48 Minister of Defence and Military Veterans v Motau 2014 (5) SA 69 (CC) at para 
69, n 101. 

49 Affordable Medicines Trust v Minister of Health 2006 (3) SA 247 (CC) at para 86 
(citing Lawrence (note 9) at para 44)). 
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“political merits or demerits of disputed [decisions] are of no 

concern to a court”.50   

38 It has also long been the law that “[t]he Executive has a wide 

discretion in selecting the means to achieve its constitutionally 

permissible objectives. Courts may not interfere with the means 

selected simply because they do not like them, or because there 

are other more appropriate means that could have been 

selected”.51  Ultimately, the High Court’s decision boils down to 

just that: in the High Court’s view, there were more appropriate 

and more effective ways for the province to go about its 

intervention. That is not the stuff of rationality review. 

The High Court created new requirements for dissolution  

39 The High Court all but rewrote the text of section 139 in at least 

three ways. To see how, start with the text: 

 

 
50 Merafong Demarcation Forum v President of the Republic of South Africa 2008 
(5) SA 171 (CC) at para 63. 

51 Albutt v Centre for the Study of Violence and Reconciliation 2010 (3) SA 293 (CC) 
at para 51). 
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“139  provincial intervention in local government  

(1)  When a municipality cannot or does not 

fulfil an executive obligation in terms of the 

Constitution or legislation, the relevant 

provincial executive may intervene by 

taking any appropriate steps to ensure 

fulfilment of that obligation, including- 

(a)    issuing a directive to the Municipal 

Council, describing the extent of the 

failure to fulfil its obligations and 

stating any steps required to meet its 

obligations; 

(b)    assuming responsibility for the 

relevant obligation in that 

municipality to the extent necessary 

to- 

  …  

 



23 
 

(c)  dissolving the Municipal Council and 

appointing an administrator until a 

newly elected Municipal Council has 

been declared elected, if exceptional 

circumstances warrant such a step.”  

40 On the High Court’s interpretation of section 139, to dissolve a 

Municipal Council, a provincial government must meet three 

requirements.  

41 Requirement one: a failure to fulfil an “executive obligation”. True 

enough, section 139(1) uses that phrase. But here’s the new 

catch: according to the High Court, not every constitutional or 

statutory obligation counts as an executive obligation.   

• The High Court warns provincial governments not to 

confuse these special “executive obligations” with plain old 

“statutory obligation[s] or duties that are aimed at 

ensuring the effective performance by local government of 

its executive obligations”.52 All we know from the High 

Court’s judgment is that a failure to fulfil the objects of local 

 
52 High Court judgment; v 8 p 720, para 39. 
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government in section 152 of the Constitution is not 

enough. Those foundational objects are, according to the 

High Court, much too “general” to count as executive 

obligations for section 139.53   

• This Court’s jurisprudence instructs the other way. A 

decade ago, this Court considered the very same section as 

“creat[ing] an overarching set of constitutional obligations” 

on municipalities including, ultimately, an obligation “to 

provide basic municipal services, which include 

electricity”.54 Similarly, a few years ago, this Court said 

simply: “The objects of the Municipality as set out in section 

152 have constitutional force” and “must be fulfilled”.55 In 

a third case, this Court described section 152 as the 

“sourc[e]” of the “obligations borne by municipalities”.56 Yet 

according to the High Court’s judgment, a municipality’s 

 
53 High Court judgment; v 8 p 720, para 42. 

54 Joseph v City of Johannesburg 2010 (4) SA 55 (CC) at paras 35-40. 

55 Ekurhuleni Metropolitan Municipality v Germiston Municipal Retirement Fund 
(CCT226/15) [2017] ZACC 1 at para 17. 

56 City Power (Pty) Ltd v Grinpal Energy Management Services (Pty) Ltd 2015 JDR 
0738 (CC) at para 14. 
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obligations under section 152 do not count as “executive 

obligation[s]” for section 139. When do statutory and 

constitutional obligations alchemise into “executive 

obligation[s]”? The High Court offers provincial 

governments no guidance.  

• Here, the dissolution notice listed no less than nine reasons 

for the provincial government’s intervention and decision 

to dissolve the Council. According to the High Court, most 

of these constitutional and statutory failings do not count 

as unfulfilled executive obligations under section 139.  

• Without really explaining why they are different, the High 

Court accepted that two of the province’s reasons did 

amount to unfulfilled executive obligations: the water crisis 

in Hammanskraal and the Council’s deadlocked 

leadership.57 More on these later. 

42 Requirement two: dissolution must be “likely to ensure the 

relevant obligation will be fulfilled.” If a provincial government 

manages to identify the right kind of executive obligation, it must 

 
57 High Court judgment; v 8 p 729, para 71; p 737, para 88. 
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still show that dissolution is likely to ensure that the obligation 

is fulfilled. The High Court does not identify the textual basis for 

this test. The closest the text comes is this phrase in section 

139(1): “…any appropriate steps to ensure fulfilment of that 

obligation”. But at best, that’s a test of purpose, not a test of 

whether the means chosen are likely to achieve the purpose. 

Rationality review does not usually test the likelihood of 

something achieving its purpose; a rational connection is 

enough.58  

43 Requirement three: proportionality.  The mainstay of the High 

Court’s judgment is its assessment that dissolution was too 

strong medicine: “less intrusive measures should have been 

applied”.59 Nothing in the text of section 139 remotely suggests 

that proportionality is a requirement for dissolution.   

• The Constitution’s drafters knew how to apply a less-

restrictive-means test when they wanted one, like in 

section 36(1)(e). The text of section 139 is different, and 

 
58 Democratic Alliance v President of the Republic of South Africa 2013 (1) SA 248 
(CC) at para 32. 

59 High Court judgment; v 8 p 729, para 71; p 736, para 87. See also pp 737-739. 
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there is no reason to think the drafters decided to use 

different language for the same test. The DA argued, and 

the High Court seems to have accepted, that this 

proportionality requirement comes from the word 

“appropriate” in section 139. The problem with that 

argument is that “appropriate” qualifies the entire 

subsection, not just the dissolution leg, and so, on this 

reasoning, even the softer interventions in subsections 1(a) 

and (b) would need to be tested against this less-restrictive-

means test. In any event, “appropriate” simply means that 

whichever intervention method is chosen must be 

rational—because what is “rational” will always, by 

necessary implication, be “appropriate”.  That only leaves 

dissolution being “exceptional”. But exceptional does not 

entail proportional, and it would be surprising if this 

language—commonplace in statutes—suddenly requires a 

proportionality analysis.   
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• Nor is there any basis for proportionality’s heightened 

scrutiny under ordinary rationality review.60  

44 The correct test is the one that remains faithful to the text of 

section 139 and to the ordinary standard of rationality review. 

This standard also serves the purpose of the section: to serve the 

dual function of holding local government accountable for failure 

in service delivery and enhance its legitimacy. This means that 

the provincial government needs to show only that there are 

exceptional circumstances that justified dissolving the Municipal 

Council, and that dissolution is a rational way to address the 

Council’s unfulfilled executive obligations (which must include a 

municipality’s constitutional obligations under section 152).   

45 Context and constitutional design matter too when applying the 

correct test. The DA is wrong to paint provincial intervention in 

local government as undermining democracy. The opposite is 

true: provincial intervention is, by definition, a mechanism to 

protect democracy at the local-government level.  

 
60 Shoprite Checkers (note 8) at paras 77-82. 
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46 There is no debate that before the provincial government 

intervened, the Council had “reached a dead-lock” and was 

“unable to conduct its business”.61 The paralysis was political, 

caused by a breakdown of coalition government.62  

47 What should happen when local government is logjammed? The 

Constitution does not expect citizens to grin and bear a 

dysfunctional municipal council for as long as it takes the council 

to somehow sort itself out. The Constitution recognises that the 

people’s right to be governed by those they elected at local-

government level needs to be effective in practice, not just on 

paper. That is why the Constitution gives the provincial 

government—itself an elected body whose constituency includes 

the same citizens of the dysfunctional municipality —powers to 

intervene.  

48 None of this is dangerous to democracy. It is democracy. The 

Constitution divides executive power into three cooperative 

spheres precisely because it allows one sphere (here, the 

 
61 High Court judgment; v 8 p 710, paras 7-8. 

62 Provincial government’s High Court answering affidavit; v 5 p 404, para 107. 
See also ANC’s High Court answering affidavit; v 6 pp 601-602, paras 6-7. 
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provincial government) to pick up the slack when another (the 

Municipal Council) does not pull its weight. The DA’s conspiracy 

theories aside, the provincial government did not dissolve the 

Municipal Council as part of some backroom political power grab. 

It intervened because the Municipal Council failed to fulfil 

executive obligations. 

49 The DA’s scaremongering is premised on an extreme version of 

municipal autonomy that is out of step with co-operative, inter-

dependant governance. Municipalities are not an island. If is 

municipality is dysfunctional, dead-locked, and paralysed—as 

the High Court described this Municipal Council—it is the duty 

of the provincial government to dissolve the municipality in the 

interests of municipal residents. Local government is not 

independent. It is interdependent. 

The High Court should have found that the provincial government’s 

decision was rational and lawful  

50 The provincial government listed nine grounds justifying 

dissolution.63  

 
63 Notice of dissolution; v 1, p 83. 
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51 The two most pressing were probably the water crisis in 

Hammerskraal and the deadlocked Council.   

52 As for the water crisis, the High Court accepted that “the crisis 

remains unresolved”.64 The High Court also accepted that this 

amounted to an “unfulfilled executive obligation”.65 But, 

according to the High Court, it was not enough to justify 

dissolving the Council because the issue “could have been the 

subject of targeted intervention by the Gauteng EC, in the spirit 

of cooperative governance”.66  

53 The High Court’s reasoning is no different from saying that there 

were “other and better ways of dealing with the proble[m]”, which 

is not the test under rationality review.67  

54 The High Court already found that the water crisis amounted to 

an unfulfilled executive obligation. People living without water 

 
64 High Court judgment; v 8 p 729, para 71. 

65 High Court judgment; v 8 p 729, para 71. 

66 High Court judgment; v 8 p 729, para 71. 

67 Affordable Medicines Trust (note 49) at para 86. 
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is “exceptional”, and dissolving the Council is a rational way to 

ensure that more decisive steps are taken to address the crisis.   

55 The Council’s deadlocked leadership is even stronger grounds for 

dissolution. There was no dispute that the City had no mayor, no 

municipal manager, and had not held a proper Council meeting 

in months. The High Court even accepted that: 

• “[a]t first blush dissolution of the Municipal Council on this 

ground may seem lawful and rational in solving the dead-

lock”68; and  

• the province “acted rationally in looking into the deadlock in 

the Municipal Council in a supervisory role”.69 

56 In other words, the Court seems to have accepted that the 

Council’s deadlocked leadership was, to use the words of section 

139, an “executive obligation” that the City of Tshwane “cannot 

or does not fulfil”. And a municipality with no mayor, no 

municipal manager, and has had no Council meetings in six 

 
68 High Court judgment; v 8 p 729, para 73. 

69 High Court judgment; v 8 p 731, para 75. 
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months seems to qualify as an “exceptional circumstanc[e]” that 

warrants dissolution.  

57 Rationality review should stop there. Instead, the High Court 

considered whether there were less intrusive measures available 

to the province. In other words, the High Court did exactly what 

this Court says rationality review should not do.70 

58 The High Court then diagnosed the Council’s problem: “the most 

direct cause of the Council’s inability to conduct its business in 

council meetings was the continued disruptions of council 

meetings by ANC and EFF councillors staging walkouts”.71 This 

is in conflict with the evidence. The collapse of a voting-pool 

arrangement between the DA and EFF was to blame for the 

Council’s leadership breakdown.72 The coalition agreement 

between the EFF and the DA collapsed—and as a result of this, 

crisis unfolded in Tshwane. 

 
70 See, for example, Affordable Medicines Trust (note 49) at para 86. 

71 High Court judgment; v 8 p 734, para 81. 

72 Provincial government’s High Court answering affidavit; v 5 p 404, para 107. 
See also ANC’s High Court answering affidavit; v 6 pp 601-602, paras 6-7. 
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59 The High Court then offered this governance advice to the 

province: “[i]t is our view that the most effective manner in which 

this situation was to be addressed was to … enforce [councillors’] 

statutory duty to attend meetings and stay in attendance.” But 

that gives the game away as far as the standard of review goes, 

because rationality review is not about what would be “most 

effective”.  

60 The wrong standard of review led the High Court to the wrong 

decision. A “dead-lock[ed]”, “powerless”, and “paralys[ed]” 

Council cannot fulfil its executive obligations. Dissolution is a 

rational way to break the deadlock. 

61 The High Court’s solution is a far-reaching order requiring 

councillors to attend meetings.  A court order cannot create the 

political co-operation and compromises that local government 

needs. In any event, even the High Court’s robust order does not 

actually require councillors to vote. At most, it requires them to 

be present in the chamber.  

62 In its written submission in this Court, the EFF points to this 

problem. It argues that while their members will attend 

meetings, they cannot be instructed to vote. They are also 
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entitled to withhold their vote in the exercise of their political 

choices. Without the supporting vote of a majority of 

councillors—vote, not just presence—the Council cannot do 

important local-government things like pass by-laws, approve a 

budget, impose rates and taxes, and raise loans.73 Under section 

30(2) of the Structures Act, those issues must be determined “by 

a decision taken by a municipal council with a supporting vote of 

a majority of the councillors”. In short, for those vital issues of 

by-laws and budget, the High Court’s compulsion order is no help 

at all.  

63 It is so that the Code of Conduct for Councillors (a schedule to 

the Systems Act) requires attendance at council meetings.74 But 

at worst for a truant councillor, failing to attend a Council 

meeting is a breach of the Code. The Code already contains a 

detailed process for disciplining councillors, reserving that 

function for the Council and, ultimately, the MEC. The High 

Court’s order superimposes a judicial regime onto that process, 

 
73 Section 30(2) of the Local Government: Municipal Structures Act 117 of 1998, 
read with section 160(2) of the Constitution.  

74 See schedule 1 of the Local Government: Municipal Systems Act 32 of 2000.  
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effectively removing the MEC’s role in disciplining councillors 

and turning the High Court into a serjeant-at-arms for local 

government. This harms the separation of powers.  

64 The other grounds for dissolution also pass the test. 

• Allegations of corruption, unlawful tenders, and wasteful 

expenditure. Unlawful procurement implicates a host of 

constitutional and statutory obligations that are “executive 

obligations” under section 139. The same applies to the 

dissolution ground relating to over R5 billion in wasteful 

expenditure. The High Court accepted the DA’s version 

based on “comprehensive report by the Speaker” even 

though was not a response from the Municipal Council and 

even though the report did not deny the facts underlying the 

charge.75   

• Grant spending and grants being returned. A municipality is 

constitutionally and statutorily obliged to spend funds that 

are appropriated to it. If a municipality fails to do so, it is 

 
75 Provincial government’s High Court answering affidavit; v 5 pp 386-387, para 
74. 
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preventing appropriated funds reaching citizens. This is a 

failure to fulfil an executive obligation. Failure to spend 

translates into failures of service delivery. It is accordingly 

out of the ordinary—“exceptional”, to use the language of 

section 139—that the Municipal Council was paralysed to 

the point of being unable to spend grant funding. 

• Suspension of heads of department. The Municipal Council’s 

internal leadership disputes manifested themselves in a 

former city manager suspending the heads of the 

departments of human settlements and roads and transport.  

The High Court brushed this off as “simply a labour dispute”, 

impermissibly accepting the DA’s version of the facts. 

Political infighting crippled the Council, and suspensions 

like these exacerbate service delivery failures. They are 

symptoms of the Council’s failure to fulfil its executive 

obligations. Section 51 of the Municipal Systems Act 

requires municipalities to arrange their affairs in such a 

manner that they have the organisational capacity to 

respond to people’s needs. Without key positions being filled, 
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the Municipality was simply unable to fulfil statutory 

obligations, to the detriment of service delivery.  

• The “crisis” at Wonderboom airport. There is no dispute that 

“there is a crisis regarding Wonderboom”.76 Despite the DA 

admitting the crisis, the High Court held that there was no 

failure to fulfil executive obligations because the DA has 

finally put in place some remedial measures. But this ought 

not to have affected whether there was a failure to fulfil an 

executive obligation at the time the dissolution decision was 

made. The fact that the DA had alleged that it put in place 

measures to fix the problem—without any evidence of the 

“crisis regarding Wonderboom” in fact having been 

resolved—does not detract from the central issue, namely 

that there is a failure to fulfil an executive obligation.  

65 For these reasons, the provincial government’s decision to 

dissolve the Municipal Council was a rational way to address the 

Council’s exceptional failures.  

 

 
76 High Court judgment; v 8 p 725, para 55. 
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66 Last, there is the High Court’s extraordinary mandamus 

compelling councillors to attend meetings. The EFF has pointed 

to the problems created by this draconian order. The order 

creates still more legal problems.  

67 Freedom of expression lies at the heart of a democracy.77 It is 

valuable for many reasons, including its instrumental function 

as a guarantor of democracy, its implicit recognition and 

protection of the moral agency of individuals in our society and 

its facilitation of the search for truth by individuals and society 

generally. The Constitution recognises that individuals in our 

society need to be able to hear, form, and express opinions and 

views freely on a wide range of matters. 

68 In a political space, such as inside a Council chamber, freedom of 

expression is important to allow for free political criticism and is 

a core component of the principle of a democratic government.  It 

is for that reason that the right to freedom of expression is 

particularly protected and pronounced inside the chambers of 

 
77 South African National Defence Union v Minister of Defence 1999 (4) SA 
469 (CC) para 7. 
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Parliament, provincial legislatures, and this Municipal 

Council.78 

69 Given that freedom of expression is to be understood expansively, 

to include not only about words, but also gestures and actions,79 

councillors should be permitted, if they so wish, to leave the 

Council chamber in protest without the pain of criminal sanction. 

70 The same can be said with regards to how the mandamus 

infringes on the right to protest and the political rights of 

councillors. Everyone has the right to peaceful protest. This right 

to protest extends into the hallways of the Council chamber—to 

leave a meeting in protest, to object to an agenda in protest, and 

to leave a meeting in protest if one’s conscience so dictates.80  

 

 
78 See section 58(1)(a) and section 71(a) of the Constitution as well as section 28 of 
the Local Government: Municipal Structures Act 117 of 1998. 

79 Nelson Mandela Foundation Trust v Afriforum NPC 2019 (6) SA 327 (GJ) at 
paras 154-163. 

80 Certification of the Constitution of Republic of South Africa 1996 (4) SA 744 (CC) 
at para 186. 
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71 The High Court’s mandamus puts a chilling and unconstitutional 

price on councillors’ protests: contempt and jail. In this way, the 

Court’s mandamus goes far beyond the modest disciplinary 

procedures in the councillors’ Code of Conduct.81  

CONCLUSION: THE HIGH COURT’S DECISION SHOULD BE 

SET ASIDE   

72 The High Court’s wayward interpretation of section 139 should 

be corrected. On the correct test—the one faithful to text and 

faithful to the deferential standard of rationality review—the 

provincial government’s decision should stand. The DA’s 

arguments that the provincial government overplayed its hand 

should be made to voters, not to judges.  

73 This Court should grant leave to appeal, set aside the High 

Court’s order, and dismiss the DA’s application.  

 

 

 

 
81 See schedule 1 of the Local Government: Municipal Systems Act 32 of 2000. 
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