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INTRODUCTION AND OVERVIEW 

1 The ANC held a majority of seats in the Tshwane Council for over 20 

years, from the advent of our democracy until 2016.   

2 In 2016 for the first time, a different party – the DA – won the largest 

number of seats in Tshwane, though not an outright majority. 

3 The common cause facts before the Full Court reveal that what followed 

– particularly in late 2019 and early 2020 – was a deliberate obstruction 

and disruption caused by ANC and EFF councillors intent on creating 

chaos and paralyzing the Council for their own political advantage.  ANC 

and EFF councillors repeatedly walked out of Council meetings or simply 

failed to attend, thus breaking the quorum and preventing any decisions 

from being taken.1   

4 The Gauteng MEC and the Gauteng Executive Committee were fully 

aware of this unlawful conduct by the ANC and EFF councillors, and knew 

that it was the cause of the dysfunction in Tshwane.  

5 Despite being statutorily empowered to do so,2 the MEC did nothing about 

the ANC and EFF councillors’ refusal to comply with their statutory duty3 

to attend and remain in attendance at Council meetings.4 Instead, the 

 
1  Record Vol 8 p. 710, High Court Review Judgment, para. 8; Record Vol 8 p. 737, High Court Review 

Judgment para. 88.  
2  See e.g. Local Government: Municipal Systems Act 32 of 2000, Schedule 1 item 14(4). 
3  Local Government: Municipal Systems Act 32 of 2000, Schedule 1 item 3.  
4  Record Vol. 1 p. 38, FA paras. 112 - 120.  Bald denial at Record Vol. 5 p. 432, AA, paras. 188 to 189. 

The passages in the AA refer to “what is stated above” but at no stage in the AA do the respondents 
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MEC used the chaos as a smokescreen for a series of unlawful attempts 

to seize control of the Council and unseat the lawfully elected Speaker.  

6 Eventually, after these unlawful attempts were thwarted by the courts, the 

Gauteng EC took the decision to dissolve the Tshwane Council in terms 

of section 139(1)(c) of the Constitution on 5 March 2020.  

6.1 The Gauteng EC thus took the “most drastic step” possible5 – the 

full and immediate dissolution of the Municipal Council; the 

appointment of an administrator to fulfil its functions; and a direction 

that fresh elections take place.   

6.2 The effect of the dissolution decision is to undo the votes of the 

residents of Tshwane and to force fresh elections. 

7 As we explain in what follows, the dissolution decision is unlawful and 

invalid, in two main respects: 

7.1 First, the dissolution decision did not comply with the substantive 

requirements of section 139(1)(c) of the Constitution. 

7.2 Second, and in any event, the dissolution decision was taken 

without any opportunity being afforded to the Tshwane Council or 

councillors to make representations on dissolution. This was 

 
ever squarely address the conduct of the ANC and EFF Councillors. See e.g. AA, paras 10 - 14 (Record 
p 360). para 46 (Record p. 375), para 49 (Record p. 376), para 76 (Record p. 388).  

5  Premier, Western Cape and Others v Overberg District Municipality and Others 2011 (4) SA 441 (SCA) 
at para 20 (“Overberg”) 
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unlawful, given both the requirement of procedural rationality and 

the effect of section 41(1)(h)(iii) of the Consultation. 

FACTUAL BACKGROUND 

8 Though the parties disagree about the consequences of the facts in this 

matter, the essential facts are common cause. Indeed, the written 

submissions of the Province and the EFF say very little about the facts. 

This is hardly surprising, because the uncontested facts demonstrate that 

the dissolution decision did not comply with the Constitution.  

9 On 5 December 2019, a Tshwane Council meeting was convened. During 

the course of the meeting the Speaker recused herself due to a conflict of 

interest.6 Members of the ANC and EFF then physically prevented the 

acting speaker from taking up his role.7 An official of the Gauteng 

Provincial Government then assumed control of the meeting on the basis 

that he had been designated to do so by the MEC. He purported to preside 

over the appointment of a new acting speaker. That acting speaker then 

purported to preside over motions of no confidence in the Speaker and the 

mayor.8  

10 All of this was unlawful. The resolutions taken were suspended by the High 

Court pending a review.9  

 
6  Record Vol. 2 p. 95, Judgment of Tuchten J paras. 10 to 13. 
7  Record Vol. 2 p. 107, Judgment of Tuchten J para. 45. 
8  Record Vol 2 p. 111, Judgment of Tuchten J paras. 56 to 58. 
9  Record Vol 2 p. 127, Judgment of Tuchten J. The review has not been opposed. 
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11 On 6 December 2019 the Gauteng EC notified the acting speaker that it 

had resolved to invoke section 139(1) of the Constitution read together 

with section 154 of the Constitution.10 In the 6 December notice: 

11.1 The Gauteng EC said that it had considered a detailed report on 

the state of affairs in Tshwane.11 

11.2 The Gauteng EC directed Gauteng COGTA to develop a plan 

setting out the steps to give effect to the provincial government’s 

obligations to provide meaningful support to the Municipality.12 

12 The Speaker responded to the 6 December notice on 18 December 2019 

(“the December Response”).13 She explained why resort to section 139 

was not appropriate.  In the December Response: 

12.1 The Speaker records that no engagement occurred with the City 

prior to the decision to intervene and that the City discovered for 

the first time that section 139 would be invoked through the media.14  

12.2 The Speaker pointed out that the December notice was vague and 

it was impossible to determine whether the intervention was one 

based on section 139(1)(a), (b) or (c).15  The Speaker emphasised 

that the notification does not demonstrate a failure to fulfil an 

 
10  Record Vol 1 p. 23, FA para. 51; Record Vol 2 p. 130 FA Annexure FA 14. 
11  Record p. 130, FA Annexure FA 14.  
12  Record p. 144, FA Annexure FA 14. 
13  Record Vol 1 p. 24, FA para. 53; Record p. 145, FA Annexure FA 15. 
14  Record Vol 2 p. 145, FA Annexure FA 15. 
15  Record Vol 2 p. 145, FA Annexure FA 15. 
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executive obligation in terms of the Constitution or legislation.16 

12.3 The Speaker answered the concerns relating to service delivery 

with a detailed factual response.17 

13 On 14 January 2020, the MEC issued directives to the Municipality in 

terms of section 139(1)(a) of the Constitution (“the Directives”).18  In terms 

of the Directives, read with the MEC’s covering letter: 

13.1 The MEC gave no indication that he had considered the substantive 

factual answers to the allegations contained in the December 

Response.   

13.2 The MEC failed to identify any specific executive obligation in terms 

of the Constitution or legislation which he contended the 

municipality had failed to fulfil.19  

13.3 It is impossible, even on the most charitable reading of the 

Directives, to determine which executive obligation in terms of the 

Constitution or legislation the Gauteng EC contends is implicated.   

14 On 23 January 2020, the MEC unlawfully suspended the Speaker. When 

the Speaker brought an application to set her suspension aside, the MEC 

immediately capitulated and rescinded his decision.20 

 
16  Record Vol 2 p. 146, FA Annexure FA 15. 
17  Record Vol 2 pp. 146 to 155, FA Annexure FA 15. 
18  Record Vol 1 p. 24, FA para. 54; Record, p. 156, FA Annexure FA 16. 
19  Record Vol 2 pp. 156 to 166, FA Annexure FA 16. 
20  Record Vol 1 p. 25, FA para. 58.  
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15 On 28 January 2020, the MEC unlawfully directed the Council to convene 

disciplinary proceedings against the Speaker. In response the DA 

informed the MEC that this was unlawful.21   

16 On 3 February 2020, the ANC launched an urgent application to compel 

disciplinary proceedings against the Speaker. When the DA opposed this 

application, the ANC withdrew it and tendered costs.22 

17 On 7 February 2020, the Speaker sent a comprehensive response to the 

MEC’s Directives (“the February Response”).23  

17.1 As a result of the unfocussed and vague nature of the Directives, 

the February Response was lengthy, running to 188 pages.  It dealt 

painstakingly with each of the allegations contained in the 

Directives. 

17.2 The Premier says not one word about why the extensive 

representations made in the February Response were rejected.  

Rather he contends that because the Council was unable to meet 

after receipt of the 139(1)(a) Directive and before the submission of 

the February Response, the Response is not that of the Council.24  

This is a cynical response. It was quite proper for the municipality 

to engage through its political office bearers.   

 
21  Record Vol 1 p. 26, FA para. 60. 
22  Record Vol 1 p. 27, FA para. 63. 
23  FA, para. 65; p 001-64; FA Annexure FA 28; p 003-76 ff 
24  Record Vol 4 p. 386, ANC AA, para 74. 
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17.3 It is clear that the February Response was not considered at all. 

The ultimate Dissolution Decision taken almost a month later does 

not contain any reference to the February Response, nor does it 

indicate why it was rejected as inadequate.  It merely reiterates the 

same grounds of complaint as those contained in the Directives, as 

if no response had been made. 

18 On 13 February 2020 the MEC appointed an advocate to investigate 

whether the Speaker had breached the Code of Conduct. The Speaker 

launched an application seeking to review and set aside this appointment. 

The MEC did not even oppose this application.25  

19 The only answer the Speaker ever received from the MEC to the February 

Response was a letter of 4 March 2020. It did not address the contents of 

the February Response. It did not call for representations on dissolution. 

It simply enquired whether the February response had served before 

council and called for a response within three days. 26 

20 The MEC did not even go through the charade of allowing the three days 

to pass. Instead, the Gauteng EC took Dissolution Decision on the very 

same day, 4 March 2020.27 The Premier formally issued the Dissolution 

Notice on 6 March 2020.28 

 
25  Record Vol 1 p. 27, FA para. 66. 
26  Record Vol 1 p. 31, FA para. 83.  
27  Record Vol 1 p. 31, FA para. 84. 
28  Record Vol 1 p. 20, FA para. 41; Record Vol 1 p. 73, FA Annexure FA8. 
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21 Thus, prior to the issuing of the Dissolution Notice, the Gauteng EC never 

once indicated that to the Tshwane Council that it was considering 

invoking section 139(1)(c). Nor did the Gauteng EC ever once consult with 

the Tshwane Council or councillors on a proposed dissolution or invite 

representations from this score. 

22 We emphasise that that, prior to the Dissolution Decision, the Council had 

attempted to meet seven times from 28 November 2019 onwards. Each 

of these meetings failed due to the conduct of ANC and/or EFF 

councillors.29  

22.1 Throughout this time, while the ANC and EFF constantly collapsed 

council meetings or failed to attend, creating paralysis in Council, 

the MEC and the Gauteng EC showed no interest in dealing with 

the true cause of the problem.  

22.2 The MEC and the Gauteng EC were fully aware of the unlawful 

conduct by the ANC and EFF councillors and were aware that it 

was the cause of the collapse and paralysis in council.30  An official 

from the MEC’s office had reported to the MEC what the cause of 

the collapse of the meetings was and recommended various 

measures to address that collapse, which were to deal with all of 

 
29  Record Vol 8 p. 729, High Court judgment para 72. What is more on 9 March 2020 the Tshwane leader 

for the ANC and EFF announced that their councillors would not attend any Council meeting until a new 
council was elected (Record vol 1, FA, para. 177, p 57.  Baldly denied in AA para 206, p436). 

30  Record Vol 8 p. 737, High Court Review Judgment, para. 88. 
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the councillors.31 

22.3 The MEC did nothing to address the cause of the dysfunction in 

council.  Instead he attempted to take unlawful disciplinary 

measures against the Speaker in what the High Court rightly 

describes as “a full frontal attack”.32 

22.4 The High Court found it inexplicable that the only action taken by 

the MEC was to target the Speaker in circumstances where he had 

been provided with the full picture of what was going wrong in the 

council as well as recommendations by his own advisor.  Despite 

this issue being raised in the founding papers, the MEC provided 

no explanation as to why only the Speaker was targeted for 

corrective action.33 

22.5 The failure was particularly inexplicable because the Premier and 

the MEC have statutory powers to discipline members of council 

who are crippling it and preventing it from fulfilling its functions 

through their deliberate creation of anarchy and chaos.34 

22.6 Instead, the Gauteng EC took a further unlawful decision, to 

dissolve the Council.  

 
31  Record Vol 8 p. 732, High Court Review Judgment, para. 79.  
32  Record Vol 8 p. 732 to 733, High Court Review Judgment, paras. 78 to 80.  
33  Record Vol 8 p. 733, High Court Review Judgment, para. 80. 
34  Record Vol 8 p. 737, High Court Review Judgment, para. 88.  



10 
 
23 The nine reasons (“observations”) offered in the Dissolution Decision35 are 

essentially the same as the various complaints listed in the Directives of 

January 2020.   

23.1 Yet, the Dissolution Decision contains no evidence that the 

Gauteng EC considered any of the representations made in 

response to the Directives or taking the less drastic steps 

contemplated in terms of section 139(1)(a) or (b) of the Constitution.  

23.2 In addition, the Dissolution Decision does not identify any executive 

obligation in terms of the Constitution or legislation which it 

contends has not been fulfilled.  This was despite a specific request 

made by the DA’s attorney in this regard.36  

 

THE DISSOLUTION DECISION IS SUBSTANTIVELY INVALID  

24 This Court has made clear that: 

24.1 The days of local government being subordinate to other tiers of 

government are long since gone. Local governments enjoy 

constitutionally entrenched powers and duties. These may only be 

constrained to the extent permitted by the Constitution.37 

 
35  Record Vol 1 p. 20, FA para. 41; Record, p. 73 FA Annexure FA8. 
36  Record Vol 1 p. 67 FA Annexure FA6. 
37  City of Cape Town and Another v Robertson and Another 2005 (2) SA 323 (CC) at para 60 



11 
 

24.2 For these reasons, while section 139 of the Constitution does 

permit intervention by the provincial government in the municipal 

sphere, this is a limited and tightly constrained power. It may only 

be used in exceptional circumstances and only temporarily and in 

compliance with strict procedures. 38   

25 Section 139(1)(c) provides that: 

“When a municipality cannot or does not fulfil an executive 
obligation in terms of the Constitution or legislation, the relevant 
provincial executive may intervene by taking any appropriate 
steps to ensure fulfilment of that obligation, including: 
(a) ... 
(b) ... 
(c) dissolving the Municipal Council and appointing an 

administrator until a newly elected Municipal Council has 
been declared elected, if exceptional circumstances warrant 
such a step.” 

(emphasis added) 

26 This Court has not yet decided a case in which the substantive and 

procedural requirements of section 139(1)(c) were reached.39  However, 

the proper approach to the substantive requirements of section 139(1)(c) 

of the Constitution has been considered by the SCA in Overberg District 

Municipality;40 by the Gauteng High Court in Mogalakwena;41 by the 

 
38  Johannesburg Metropolitan Municipality v Gauteng Development Tribunal 2010 (6) SA 182 (CC) at 

para 44  
39  In Ngaka Modiri Molema District Municipality v Chairperson, North West Provincial Executive 

Committee and Others 2015 (1) BCLR 72 (CC) (“Ngaka Modiri”) refused to grant leave to appeal against 
a High Court’s refusal to grant an interim interdict a decision to dissolve a municipality in terms of section 
139. However, the Court did not grapple with the lawfulness of the intervention, emphasising that the 
merits of the challenge would be decided in the review proceedings (para 10).     

40  Premier, Western Cape and Others v Overberg District Municipality and Others 2011 (4) SA 441 (SCA) 
at para 20 (“Overberg”) 

41  Mogalakwena Municipality v Provincial Executive Council, Limpopo and Others 2016 (4) SA 99 (GP) at 
para 21 (“Mogalakwena “) 
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Eastern Cape High Court in Mnquma;42 and by the Full Court in this case. 

The approach of those decisions is remarkably consistent. 

27 As we explain in what follows, when properly construed section 139(1)(c) 

imposes three substantive constraints:  

27.1 First, the threshold for a lawful dissolution of a municipal council in 

terms of section 139(1)(c) is extremely high.  Dissolution of a 

municipal council is “the most drastic step” possible and may only 

be undertaken in exceptional circumstances.  

27.2 Second, section 139(1)(c) of the Constitution may only be used to 

dissolve a municipal council after the province has considered 

using less drastic means to ensure the fulfilment of the relevant 

executive obligation and has concluded, on an objectively justifiable 

basis, that these would not be effective. 

27.3 Third, it must be shown that the decision to dissolve the municipal 

council would be expected ensure that the relevant obligation will 

be fulfilled. 

The approach of the Province 

28 The Province’s appeal rests almost entirely on contending that the Full 

Court’s interpretation of section 139(1)(c) was wrong as a matter of law.  

 
42  Mnquma Local Municipality & Another v Premier of the Eastern Cape & Others [2012] JOL 28311 (ECB) 

(“Mnquma”) 
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29 According to the Province, in order to satisfy section 139(1)(c) only two 

substantive requirements need to be established, namely: 43 

29.1 There are exceptional circumstances that justified the dissolution; 

and 

29.2 Dissolution is a rational way to address the council’s unfulfilled 

executive obligations. 

30 The Province cites no authority in support of its approach – because there 

is none. 

31 We submit that the two-pronged approach of the Province is simply 

unsustainable, both on the language of section 139(1)(c) and its context 

and purpose. 

32 For a start, the language of section 139(1)(c) is quite clear. 

33 Any steps taken in terms of section 139(1) – whether in terms of (a), (b) or 

(c) – must be “appropriate”. 

33.1 This Court has already explained what “appropriate” means.  In 

EFF, in the context of the Public Protector’s duty to take 

“appropriate” remedial action. In EFF, this Court held that:  

“It connotes providing a proper, fitting, suitable and effective 
remedy for whatever complaint and against whomsoever the 

 
43  Province’s HOA para 44. 
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Public Protector is called upon to investigate….Remedial action 
must therefore be suitable and effective.”44 

33.2 The Province’s interpretation amounts to striking a line through the 

word “appropriate” in section 139, because it is trite that every 

exercise of public power must be rational.  Appropriateness must 

be given a meaning which contains some content beyond 

rationality, otherwise the word serves no purpose in the section. 

33.3 The Province’s approach accordingly breaches the “longstanding 

precept of interpretation is that every word must be given a 

meaning. Words in an enactment should not be treated as 

tautologous or superfluous.”45 This principle applies with even 

greater force in the context of constitutional interpretation.  

33.4 It is therefore clear that more is required than the mere rationality 

for which the Province contends.  Whatever step a provincial 

government takes in terms of section 139(1), it must be “proper, 

fitting, suitable and effective” to ensure fulfilment of the relevant 

executive obligation. 

34 The requirement of “appropriateness” applies to any steps taken in terms 

of section 139(1). But when it comes to the extraordinary step dissolution 

 
44  Economic Freedom Fighters v Speaker, National Assembly 2016 (3) SA 580 (CC) at para 68 
45  National Credit Regulator v Opperman And Others 2013 (2) SA 1 (CC) at para 99 (minority judgment 

of Cameron J, citing Wellworths Bazaars Limited v Chandlers Limited and Another 1947 (2) SA 37 (A) 
at 43. The majority judgment did not differ on this point).  
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under section 139(1)(c), the Constitution understandably adds a further 

substantive requirement.  

34.1 Section 139(1)(c) provides that a dissolution decision may only be 

taken “if exceptional circumstances warrant such a step”. 

34.2 This means more than that exceptional circumstances must exist.  

It means that the exceptional circumstances concerned must 

“warrant” the dissolution of the Council. 

34.3 The word “warrant” means “justify or necessitate”.46 Section 

139(1)(c) therefore requires not merely that there be exceptional 

circumstances, but that these exceptional circumstances “justify or 

necessitate” the dissolution of the Council.  

34.4 Again then it is clear that more is required than the mere rationality 

standard for which the Province contends.   

35 The purpose and context of section 139(1)(c) produces precisely the same 

conclusion – a mere rationality standard is entirely inappropriate. 

35.1 Section 139(1)(c) confers a very invasive and unusual power – a 

power granted to one sphere of government to intervene in another 

sphere of government and unseat the councillors democratically 

elected by the citizens.   

 
46 South African Concise Oxford Dictionary, 2007 
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35.2 It would be extraordinary if this invasive power were subject only to 

the same rationality test that applies as a minimum standard to 

each and every exercise public power conferred by statute or the 

Constitution – every licence, every permit, every imposition of 

dumping duties and so on.   

35.3 Rather, the requirement that “appropriate” steps be taken and that  

exceptional circumstances “warrant” dissolution must be 

understood in light of the constitutional scheme as a whole. 

35.4 Indeed, in the Second Certification judgment, this Court considered 

the meaning of the term “appropriate steps” in the context of 

national government interventions into the provincial sphere. It  held 

that the phrase “must be construed in the context of the Constitution 

as a whole and the provision that it makes for the distribution of 

power between different levels of government.”47 This would 

ordinarily not include the assumption of the powers of one sphere 

of government by another, but instead required “a resort to the 

procedures established … for the promotion of intergovernmental 

relations and the settlement of intergovernmental disputes and the 

exercise of the treasury control powers…”. This Court held that 

appropriate steps “would not, however, include resort to means that 

 
47  Ex Parte Chairperson of the Constitutional Assembly: In re the Certification of the Amended Text of the 

Constitution of the Republic of South Africa, 1996 1997 (2) SA 97 (CC) (“Second Certification 
Judgment”), para. 124 
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would be inconsistent with [chapter] 3, and in particular, with the 

obligation under [section] 41(1)(g) to exercise its powers in a 

manner that ‘does not  encroach on the geographical, functional or 

institutional integrity’ of provincial governments.” 48 

35.5 This Court has accordingly already rejected the Province’s primary 

submission, which is that “appropriate” is merely a synonym for 

“rational” in this context. 

36 The Province’s argument for a mere rationality standard is therefore 

untenable.  

37 But what is notable is that the Province makes almost no effort to explain 

how, if its mere rationality approach is rejected, the Dissolution Decision 

complied with section 139(1)(c). This is no doubt because it is patently 

clear it did not. Thus, if the Province’s legal contentions on the 

interpretation of section 139(1)(c) fail, as they must, its appeal cannot 

succeed. 

The correct approach 

38 We therefore persist in contending for the three substantive requirements 

foreshadowed above. 

39 The first substantive requirement is that the threshold for the lawful 

 
48  Second Certification Judgment, at para 124. 
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dissolution of a municipal council in terms of section 139(1)(c) is extremely 

high.  Dissolution of a municipal council is “the most drastic step” 

possible,49 and may only be undertaken in exceptional circumstances.  

39.1 One of the reasons for this high threshold is the self-evidently 

severe consequences of dissolution for the separation of powers 

and the grass-roots democracy provided by local government.50   

39.2 The risk to the separation of powers and democracy is especially 

severe where the provincial government is controlled by the 

municipal foes of those in power in the municipality: the powers of 

intervention “could have devastating effects on a municipality if 

wielded by the political opponents of those in power in the 

municipality”.51 

39.3 Because the consequences of dissolution are so grave, section 139 

requires that exceptional circumstances must be present before it 

is permitted. 52  

39.4 The Province says that a dissolution decision does not conflict with 

local government democracy, because it is part of the constitutional 

dispensation, to be exercised when local government fails.53 This 

 
49  Overberg para 20. See the judgment of the High Court, Record vol 8 p738, High Court judgment, para 

91. 
50  Mogalakwena paras 21 and 29; Mnquma para 32. 
51  Mogalakwena para 24. 
52  Mnquma para 76. 
53  Province’s HOA at para 6 
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is correct, but it begs the question. A dissolution decision is not 

undemocratic if it is lawful and the requirements of section 139 are 

met. But it is fundamentally anti-democratic where it does not 

comply with the requirements for section 139(1)(c); where it is part 

of an orchestrated power-grab, enabled by a deliberate breach of 

the statutory obligation to attend council meetings and the 

deliberate collapse of such meetings in order to create dysfunction. 

40 Second, section 139(1)(c) of the Constitution may only be used to dissolve 

a municipal council after the province has considered using less drastic 

means to ensure the fulfilment of the relevant executive obligation.  

40.1 This is clear from the structure of the section which empowers the 

provincial executive only to take “any appropriate steps to ensure 

fulfilment of that obligation”.   

40.2 In other words, whatever measure the provincial executive adopts 

in response to a failure to fulfil an executive obligation, that measure 

must be appropriate or, as explained above – proper, fitting a d 

suitable.  

41 Third, in order to be valid, it must be shown that the decision to dissolve 

the municipal council would likely resolve the problem – in other words, 

that the dissolution of council will ensure that the relevant obligation will 

be fulfilled. 
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41.1 This is made express in the provision which empowers the 

provincial executive to take “appropriate” (ie. effective) steps “to 

ensure fulfilment of that obligation”.   It is also made express in the 

requirement that the exceptional circumstances must “warrant” (ie. 

justify or necessitate) the dissolution. 

41.2 It is accordingly clear that whatever steps the provincial executive 

takes, including dissolution, those steps must be designed to 

ensure the fulfilment of the executive obligation in terms of the 

constitutional legislation which it contends the municipality cannot 

or has not fulfilled. 

41.3 For this reason, the Mnquma court held that: 

“ ‘appropriate steps’ are to be construed as steps that are such 
as would be suitable in the sense that it must fit the situation. 
The form of intervention must accordingly address the particular 
circumstances of the case. This can only be determined with due 
regard to the nature of the executive obligation that was not 
fulfilled, the interests of those affected by the failure to fulfil an 
executive obligation, and the interests of the municipality 
concerned with due regard to those features that arise from the 
constitutional scheme as embodied in Chapters 3, 5, 6 and 7 of 
the Constitution. It requires a balancing of the constitutional 
imperative to respect the integrity of local government as far as 
possible against the constitutional requirement of effective 
government. A further consideration is the purpose of the power 
to intervene. It is clearly designed as a corrective measure to 
ensure that such steps are taken that would resolve the 
problems that may be experienced in a particular municipality. 
This necessitates the question whether the form of intervention 
that is contemplated would be effective and commensurate with 
the nature and/or the extent of the failure to fulfil the obligation 
concerned.”54 

 
54  Mnquma para 72 (emphasis added) 
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41.4 Critically, it is essential that the fulfilment of the relevant executive 

obligation cannot be achieved by other means: 

“As a general observation, it is clear from a reading of paragraph 
(c) in the context of subsection (1) as a whole that the form of 
intervention authorised by paragraph (c) suggests that the 
dissolution is only appropriate if the fulfilment of an executive 
obligation cannot be achieved otherwise than by the dissolution 
of the existing council and its replacement by an administrator 
until such time as a new council has been elected. There are 
three aspects that flow from this: the first is that it presupposes, 
at the very least, that consideration was given to other forms of 
intervention that are effective and less intrusive; secondly, that 
there exists a causal connection between the conduct of the 
municipal council and the continued failure to comply with an 
executive obligation; and lastly, as in the case of the other two 
forms of intervention, the question must be asked whether the 
municipality would be able to fulfil its obligations after the 
intervention is over. In other words, as a corrective measure, 
would it be successful in remedying or resolving the particular 
problem in the municipality? Dissolution of the council and its 
replacement with a newly elected council would after all serve 
no purpose if it would not resolve the problems at hand.”55 
 

42 As we explain in what follows, the Dissolution Decision at issue in the 

present application falls to meet these requirements in multiple ways. 

The availability of less intrusive means 

43 There were a range of obvious less intrusive measures at the disposal of 

the Gauteng EC and the MEC.   For example: 

43.1 If the true concern of the Gauteng EC was the water issue regarding 

Hammanskraal (or some other specific issue), it could and should 

 
55  Mnquma para 78 (emphasis added) 
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have assumed responsibility for this function, but otherwise left the 

Council intact and in place.56 It was empowered to do so by section 

139(1)(b) of the Constitution. The Gauteng EC did not consider this 

option. 

43.2 If the true concern of the Gauteng EC was the difficulties in the 

council meetings, it had ample remedies. 

43.2.1 The Gauteng EC (and the EFF) does not deny that the true 

cause of the difficulties in the council is the repeated and 

deliberate collapse of meetings by the ANC and EFF 

councillors.57   

43.2.2 The Gauteng EC could and should have used its statutory 

or constitutional powers to address this misconduct, rather 

than dissolving the Council.   

43.2.3 The MEC is empowered to appoint a person to investigate 

such conduct58 and, if appropriate to suspend or remove 

the councillor concerned.59  The MEC has the power to 

monitor municipalities in his province with a view to 

assessing the support needed by municipalities to 

strengthen their capacity to manage their own affairs, 

 
56  Record vol 1 p 37, FA para 109; Record Vol 1 p 47, FA, para. 149.  Baldly denied in Record vol 4 pp 

432 to 433, AA para 187 and 192. 
57  Record vol 4 pp 375-379, AA paras. 46 to 55. 
58  Local Government: Municipal Systems Act 32 of 2000, Schedule 1 item 14(4). 
59  Local Government: Municipal Systems Act 32 of 2000, Schedule 1 item 14(6). 
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exercise their powers and perform their functions.60 The 

MEC the power to request information and appoint a 

commissioner to conduct an investigation where he has 

“has reason to believe that a municipality in the province 

cannot or does not fulfil a statutory obligation binding on 

that municipality or that maladministration, fraud, 

corruption or any other serious malpractice has occurred 

or is occurring in a municipality in the province”. 61 

43.2.4 The Gauteng EC and the MEC did not exercise any of 

these these powers. 62 

44 But there was not a single word in the papers before the Full Court (or this 

Court) to justify why the Gauteng EC failed to consider using these less 

invasive powers to address the problem.  This is despite the fact that this 

issue was squarely raised by the DA in its founding affidavit before the Full 

Court. 63 

45 The most that is said in answer is a denial of the legal duty to use less 

restrictive means, coupled with a bald assertion that any less restrictive 

means were inadequate: 

“To the extent that the court must consider less restrictive means 
– which I deny is the standard - I submit that these were applied 

 
60 Section 105 of the Systems Act. 
61 Section 106 of the Systems Act. 
62 Record Vol 1 p. 40, FA para. 121.  Baldly denied in Record vol 4 p. 433, AA para. 190 
63 Record Vol 1, FA: p. 35 para. 98.2; p. 40 para 121; p. 47 para. 149. 
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and it was considered that they are inadequate to address the 
real problem on the ground….”64 

46 As a matter of fact, therefore, it is undeniable that the Gauteng EC failed 

to give consideration to less restrictive means, including the assumption 

of the relevant local government power in terms section 139(1)(b).  

47 On this ground alone, the Dissolution Decision is unlawful and falls to be 

set aside.  

Dissolution will not resolve the challenges 

48 As explained above, a decision to dissolve a council in terms of section 

139(1)(c) must be likely to ensure that the relevant obligation is fulfilled. If 

it does not, it will not be appropriate or effective.65  

49 The Dissolution Decision will not resolve those problems in Tshwane.  As 

the Full Court correctly pointed out, it is eminently possible that the fresh 

elections as a result of the Dissolution Decision will again result in a hung 

council with many of the same councillors returning to their positions.66   

50 The Gauteng EC and the EFF have not advanced any contentions to 

demonstrate that fresh elections as a result of the Dissolution Decision will 

change anything.  There is nothing on the papers before this Court that 

shows that the Dissolution Decision will resolve the current impasse in the 

 
64  Record Vol 4 pp 362 and 412, AA, paras 17.1 and 133.6; Record vol 5 p. 533, RA paras 20 – 21. 
65 Mnquma at paras 72 and 78 
66 Record Vol 8 pp 737 to 738, High Court judgment para 89. 



25 
 

Council.67 

51 By contrast, the mandamus the Full Court rightly granted offered a ready 

remedy for the true cause of the dysfunction which purportedly lay at the 

heart of the Gauteng Government’s concerns.  That mandamus compels 

the ANC and EFF councillors to comply with their statutory obligation to 

attend council meetings absent a lawful excuse. The Gauteng EC did not 

explain in its answering affidavit before the Full Court why that relief would 

be inappropriate or ineffective. 68 

52 On this ground too, the Dissolution Decision is unlawful and falls to be set 

aside.  

The reasons do not sustain the decision 

53 The reasons for the Dissolution Decision are contained in the nine key 

observations recorded in the Dissolution Notice. None of the reasons 

sustain the Dissolution Decision.  

54 The relevant legal principles in assessing the challenge to the reasons for 

the Dissolution Decision are the following: 

54.1 If any one of the “observations” is defective, the Dissolution 

Decision stands to be reviewed and set aside.69 

 
67 Record Vol 8 pp 737 to 738, High Court judgment para 89. 
68 Record vol 9 p 887, DA CC AA para 41. 
69  Westinghouse Electric Belgium SA v Eskom Holdings (SOC) 2016 (3) SA 1 (SCA) para 44, confirming 

Patel v Witbank Town Council 1931 TPD 284 at 290. The Westinghouse decision was overturned by 
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54.2 The Gauteng EC is bound by the reasons given for the decision at 

the time. The ex post facto attempt,70 in the answering affidavit 

before the Full Court, to supplement and modify the reasons 

contained in the Dissolution Decision cannot be permitted.71  

54.3 A failure on the part of the municipality to fulfil an executive 

obligation is a jurisdictional fact that must be established before 

section 139(1) is applicable. Even if the Gauteng EC held the bona 

fide subjective opinion that the jurisdictional fact was present (which 

is denied), that is not good enough. The jurisdictional fact must be 

based on objectively reasonable grounds. 72 

55 On the basis of these well-established legal principles, the Dissolution 

Decision is unlawful and must be set aside because the reasons for it do 

not withstand scrutiny.  

Observations 1 and 2: leadership in Tshwane73 

56 The Full Court found that these observations were the high water-mark of 

the case for the Gauteng EC.74   

 
this Court in Areva NP Incorporated in France v Eskom Holdings Soc Limited and Others 2017 (6) SA 
621 (CC) but only on the basis of lack of standing. 

70 Record vol 8, High Court judgment, para 41. 
71  National Lotteries Board and Others v South African Education and Environment Project 2012 (4) 504 

(SCA) at para 27, confirmed in National Energy Regulator of South Africa and Another v PG Group 
(Pty) Limited and Others 2020 (1) SA 450 (CC) at para 39. 

72  Walele v City of Cape Town and Others [2008] ZACC 11; 2008 (6) SA 129 (CC); 2008 (11) BCLR 1067 
(CC) at para 60.   

73  Record vol 8 pp 729 – 733, High Court judgment paras 72 – 80. 
74  Record vol 8 p729, High Court judgment para 72. 
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57 The premise of these observations is that there is a leadership crisis in 

Tshwane and that because of a number of collapsed Council meetings the 

Municipality does not have a mayor or municipal manager.75 

58 The acknowledgement by the DA that the Municipality does not have a 

mayor or municipal manager,76 and that a number of Council meetings 

have collapsed,77 is no basis to dissolve the Municipality. 

59 These Council meetings collapsed because councillors from the ANC and 

EFF refused to comply with their statutory duty78 to attend council 

meetings.79 

60 In the light of these undisputed facts, the obvious remedy to the problem 

is to ensure that the ANC and EFF councillors comply with their statutory 

duties. The MEC is empowered to appoint a person to investigate such 

conduct80 and, if appropriate to suspend or remove the councillor 

concerned.81 Alternatively, the MEC could have approached the High 

Court seeking a mandamus similar to the one that has been granted by 

the Full Court. 

61 Such steps would clearly be less intrusive than dissolving the Municipality.  

 
75  Record vol 2 p 83, FA annexure FA 8; Record vol 4 p400, AA paras 95.3.1 and 95.3.2. 
76  Record vol 1 p 38, FA para. 113.  
77  Record vol 1 pp. 21-28, FA paras. 45, 47, 55, 61, 67, 68 and 69.  
78  Local Government: Municipal Systems Act 32 of 2000, Schedule 1 item 3.  
79  Record vol 1 p 38-40, FA paras. 112 - 120.  Bald denial at record vol 4 p 432-433, AA paras 188 to 189. 

The passages in the AA refer to “what is stated above” but at no stage in the AA do the respondents 
ever squarely address the conduct of the ANC and EFF Councillors. See e.g. record vol 4, AA, paras 
10 - 14 (p 360-361), para 46 (p 375), para 49 (p 376), para 76 (p 388). 

80  Local Government: Municipal Systems Act 32 of 2000, Schedule 1 item 14(4). 
81  Local Government: Municipal Systems Act 32 of 2000, Schedule 1 item 14(6). 
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Therefore, the Gauteng EC was obliged to take such steps prior to 

dissolving the Municipality, or explain why those steps did not avail it.   

Observation 3: unlawful tenders82 

62 The premise of this observation is that because the Municipality has been 

involved in three unlawful tenders, it should be dissolved.  

63 Nowhere in the Dissolution Notice does the Gauteng EC give any 

indication as to what executive obligation it contends has been breached, 

or why the circumstances are so exceptional that a dissolution is justified.  

64 Two of the tenders were set aside by the courts long before the Dissolution 

Decision, and in respect of the third there is no basis to conclude it was 

unlawful. 

64.1 The Glad Africa tender was set aside by this court in February 

2019.83  

64.2 The PEU Capital partners (Pty) Ltd tender was concluded by the 

previous ANC led administration and was set aside in October 

2018.84  

64.3 In respect of the Aurecon tender, the Auditor General has not found 

the tender to be unlawful nor has the Gauteng EC set out the basis 

 
82  Record Vol 8, High Court judgment paras 47 – 50, pp722 – 723. 
83  Record Vol 8, High Court judgment, para 47, p722.  See also record vol 1, FA, para. 127, p 42.  Baldly 

denied in record Vol 4, AA para 191, p 433. 
84 Record Vol 8, High Court Judgment, para 49, pp723.  
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on which it believes that it was unlawful.85  In fact, the Dissolution 

Notice refers only to “allegations” that the tender was unlawful.86 

This falls short of a finding of objective fact, which is required to 

meet the jurisdictional fact necessary for section 139(1).87  

Observation 4: water supply to Hammanskraal88 

65 The premise of this observation is that Municipality is not supplying water 

to Hammanskraal.  

66 The fact that there is a water crisis in Hammanskraal and its surrounding 

areas is not indicative a failure to fulfil an executive obligation. The 

obligation to supply water is an obligation to take reasonable steps to 

progressively realise the right of access to sufficient water within available 

resources.89 

67 The Full Court accepted the DA’s explanations that: 

67.1 The root cause of the problem is that the Rooiwater Waste Water 

Treatment Works (“WWTW”) is overloaded and as a result the 

Temba Water Treatment Plant (“WTP”) cannot purify water to the 

required level.90 

 
85 Record Vol 8 p 723, High Court Judgment, para 48. See also record vol 1 p 42, FA, para. 129. Baldly 

denied in record Vol 1 p 433, AA para 191. 
86 Record Vol 1 p 78, annexure FA 8. 
87 Mnquma at para. 50. 
88  Record Vol 8, High Court judgment paras 63 – 71, p727 – 729. 
89  Constitution, sections 27(1)(b) and 27(2); Mazibuko v City of Johannesburg 2010 (4) SA 1 (CC), para. 

50; section 4(2)(d) of the Local Government: Municipal Systems Act 32 of 2000. 
90  Record Vol 8 p 728, High Court Judgment, para 64.  See also record vol 1 p 44, FA para.136. Baldly 

denied in record Vol 4 p 433, AA para. 192.  
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67.2 As an interim measure the Municipality made alternative 

arrangements to supply drinking water to the affected area.91 

67.3 The Municipality awarded a project to implement phase 1, and is 

engaging the Development Bank of South Africa to secure funding 

for the subsequent phases.92 

67.4 The Municipality anticipated that actions taken in respect of Rooiwal 

WWTW and Temba WTP would provide safe drinking water.93 

68 Therefore, it is submitted that the Municipality has responded 

appropriately to the crisis and that it has not failed to fulfil any executive 

obligation.  

69 Even if it has failed an executive obligation, this does not justify dissolving 

the Municipality as a first resort. The Gauteng EC had less drastic options 

open to it. It could have assumed responsibility for handling the crisis in 

terms of section 139(1)(b). 

Observations 5 and 6: failure to spend conditional grants94 

70 The premise of this observation is that the Municipality has failed to spend 

conditional grants, and this has led to a loss of money to National 

 
91  Record Vol 8 p728, High Court Judgment, para 65.  See also record vol 1 p 45, FA para. 141. Baldly 

denied in record Vol 4 p433, AA para. 192.  
92 Record Vol 8 p728, High Court judgment, para 67.  See also FA, para. 140, p 45.  Baldly denied in 

record Vol 4 p433, AA para. 192.  
93 Record Vol 8 p729, High Court judgment, para 69.  See also FA para. 147, p 47-8. Baldly denied in 

record Vol 4 p 433, AA para. 192.  
94  Record Vol 8 pp 723 – 724, High Court judgment paras 51 to 52. 
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Treasury. 

71 The Gauteng EC has made no effort to identify what executive obligation 

requires conditional grants to be spent, or why any failure to fulfil that 

obligation is so exceptional that it justifies dissolving the Municipality.  

72 In any event, no grants have been withdrawn yet. National Treasury wrote 

to the Municipality on 13 February 2020 calling for reasons why it should 

not reduce grant funding. The Municipality submitted such reasons eight 

days later. The Municipality has not received further correspondence from 

National Treasury. 95 

Observation 7: suspension of department heads96 

73 The Municipal Manager suspended the head of the Department of Human 

Settlements and the head of the Department of Roads and Transport 

during 2019.  These suspensions were set to be for a period of one year.97 

74 The Gauteng EC has not identified what executive obligation this breaches 

or why such a breach would be so exceptional as to justify the dissolution 

of the Municipality.  

75 The Full Court found that this was simply a labour dispute not giving rise 

to an executive obligation.  The dispute had been resolved by the time the 

 
95  Record Vol 1 p 48, FA, para. 152. Baldly denied in record Vol 4 p 434, AA para. 193.  
96  Record Vol 8 p725, High Court judgment paras 53 – 54. 
97  Record Vol 8 p 725, High Court judgment, para 53.  See also Record vol 1 p 48, FA para. 154. Baldly 

denied in Record Vol 4 p 434, AA paras 195 to 196.  
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Dissolution Decision was taken. 98 

76 There was nothing extraordinary about these suspensions, they were 

implemented while the persons concerned were investigated for tender 

irregularities.  Once the investigations were completed the two individuals 

were reinstated.99 

Observation 8: Wonderboom National Airport100 

77 This observation is premised on the “widely reported crisis at the 

Wonderboom National Airport that includes issues of corruption”.101 

78 Again, the Gauteng EC did not indicate what executive obligation is 

breached or why such a breach would be so exceptional that it justifies the 

dissolution of the Municipality.  

79 In any event the Municipality has taken steps to address the crisis. Service 

delivery has been restored. The grass around the runway has been cut. 

New windsocks have been installed. Renovations to the building are being 

finalised.102 

80 The Gauteng EC had less drastic avenues open to it. It could have issued 

a directive in terms of section 139(1)(a) or it could have assumed 

 
98  Record Vol 8 p725, High Court judgment, para 54.  
99  Record Vol 1 p 48, FA para. 155.  Baldly denied in Record Vol 4 p 434, AA paras. 195 to 196. Record 

Vol 6 p 568, RA para 117.  
100  Record Vol 8 pp 725 to 726, High Court judgment paras 55 to 57,. 
101  Record Vol 8 p 725, High Court judgment, para 55.  See also Record Vol 1 p 83, FA annexure FA 8.  
102  Record Vol 8 p725, High Court judgment para 56.  See also record Vol 1 p 49-50, FA para. 159; Baldly 

denied in record Vol 4 p 434, AA para. 197. 
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responsibility for the airport. It did neither and elected to the dissolve the 

Municipality as a first resort.  

Observation 9: unauthorised, irregular, fruitless and wasteful expenditure103 

81 The premise of this observation is that the Municipality has been slow to 

apply consequence management in response to the Auditor General 

making findings of unauthorised, irregular, fruitless and wasteful 

expenditure. 

82 Again, the Gauteng EC has not indicated what executive obligation is 

breached or why such a breach would be so exceptional that it justifies the 

dissolution of the Municipality.  In this regard it must be noted that although 

the obligation to provide for sound financial management is statutory it is, 

nonetheless, not an executive obligation.104 

83 In any case, the Municipality has an appropriate reporting system to 

address unauthorised, irregular, fruitless and wasteful expenditure.105 

Conclusion on the nine observations 

84 From the above it is apparent that each of the nine observations suffers 

from at least one of the following flaws: 

84.1 They do not relate to constitutional or statutory executive 

 
103  Record Vol 8, High Court judgment paras 58 – 62, pp726 – 727. 
104 Mnquma at para 91.  
105 Record Vol 1, FA, para. 163, pp 50-51.  
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obligations;  

84.2 They are premised on incorrect or incomplete facts and the true 

facts show that the Municipality is taking (or has taken) steps to 

address the concerns raised in each observation; and 

84.3 Even if there had been a failure to fulfil an executive obligation, 

there were ample less drastic remedies available to the Gauteng 

EC and MEC short of dissolution. 

THE DISSOLUTION DECISION IS PROCEDURALLY INVALID 

85 We have explained above why the substantive standard imposed by 

section 139(1)(c) goes well beyond rationality. 

86 But where rationality remains relevant is at the level of procedure.  The 

process leading to the Gauteng EC’s decision to dissolve the council is 

required to be “rationally related to the achievement of the objectives of 

the process.”106  

The law on the duty to allow representations 

87 It is well established that there are circumstances in which rational 

decision-making outside the ambit of PAJA requires specific interested 

parties to be invited to make representations. Whether this is so depends 

on the nature and effect of the decision at issue and the expertise or 

 
106  Albutt v Centre for the Study of Violence and Reconciliation 2010 (3) SA 293 (CC) at para 51. 
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experience of those contending that they had a right to be heard.107   

88 The need for consultation under section 139(1)(c) to ensure procedural 

rationality is patently clear because of section 41(1)(h)(iii) of the 

Constitution, which provides in relevant part:  

“All spheres of government and all organs of state within each 
sphere must –  
… 
(h) co-operate with one another in mutual trust and good faith 
by- 

… 
(iii) informing one another of, and consulting one another 

on, matters of common interest”. 
 

89 This Court has held that the Constitution must be read as a whole and its 

provisions interpreted in harmony with one another.108 Section 139 of the 

Constitution must therefore be read together and in harmony with section 

41, which expressly requires consultation on matters of common interest.  

90 The effect of the provision is plain. It is hard to imagine a matter of greater 

interest to the Tshwane Council than the question of whether it would be 

dissolved. The Gauteng EC was therefore required (“must”) to consult the 

Tshwane Council and councillors on the proposed dissolution, before 

taking the Dissolution Decision. 

 
107  Minister of Home Affairs v Scalabrini Centre 2013 (6) SA 421 (SCA), paras 68 – 69, citing Albutt 
108 United Democratic Movement v President of the Republic of South Africa (No 2)  2003 (1) SA 495 (CC) 

at para 12 
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91 In any event, even without section 41, we submit that a rational decision 

to dissolve a municipal council therefore requires that some opportunity 

be given to the municipal council and councillors to make representations 

on the proposed dissolution before it occurs.   

91.1 They plainly have a particular “experience” and “expertise” to bring 

to bear on the question of dissolution.  

91.2 They are self-evidently well placed to comment on (a) whether there 

has been a failure to fulfil executive obligations; and (b) if so, 

whether dissolution is the “appropriate” response or whether other 

measures would be less drastic and more effective. 

91.3 After all, the very purpose of the process leading to the Dissolution 

Decision is for the Gauteng EC to apply its mind openly and 

properly to the question of whether the municipal council had failed 

or was unable to fulfil a particular executive obligation, and if so, to 

determine what appropriate steps would address this failure.  

91.4 Seeking to do this without even hearing from the Tshwane Council 

or councillors was plainly procedurally irrational. 

The facts on the duty to allow representations 

92 It is clear that the Council and councillors were never notified that the 

Gauteng EC was contemplating dissolution and were not afforded an 

opportunity to make representations in this regard. 
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93 The notice of 6 December 2019 notified the acting speaker that the 

Gauteng EC had resolved to invoke section 139(1) of the Constitution read 

together with section 154 of the Constitution.109  

93.1 The notice reflected a decision that had already been taken. It did 

not call for any representations or mention the potential dissolution. 

93.2 The Speaker nevertheless provided her December Response on 

18 December 2019.110 Yet, this was not taken into account in the 

Dissolution Decision. 

94 On 14 January 2020, the MEC issued the Directives to the Municipality in 

terms of section 139(1)(a) of the Constitution.111  

94.1 Again, this reflected a decision that had already been taken and 

there was no call for representations or mention of the dissolution. 

94.2 The Speaker nevertheless provided her February Response on 7 

February 2020. Yet, this was not taken into account in the 

Dissolution Decision.  

95 There was then no prior notice to the Municipal Council or Councillors that 

the Gauteng EC was contemplating dissolution.   

95.1 Instead, all that was sent to the Speaker was the MEC’s letter of 4 

 
109  Record Vol 1 p. 23, FA para. 51; Record Vol 2 p 130, FA Annexure FA 14.  
110  Record Vol 1 p. 24, FA para. 53; Record Vol 2 p 145, FA Annexure FA 15. 
111  Record Vol 1 p. 24, FA para. 54; Record Vol 2 p. 156, FA Annexure FA 16. 
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March 2020. All it called for was an indication, within three days, of 

whether the section 139(1)(a) directives served before Council.  

95.2 But on the very same day the Dissolution decision was taken. 

96  It is hard to imagine a less rational process.  The Gauteng EC had been 

dealing with section 139 in respect from Tshwane from December 2019 to 

March 2020. But not once did it even tell the Council or councillors that it 

was considering dissolution. Still less did it offer them a chance to make 

representations on this score. 

97 Nor was it sufficient for the Gauteng EC to engage generally with the 

Tshwane Council on its concerns or make vague references to section 

139 as a whole.   

97.1 The consequences of a dissolution decision are self-evidently 

extremely serious for a Municipal Council, the councillors who sit 

on it and the voters who elected them to do so.  

97.2 There accordingly had to be a clear indication that that the Gauteng 

EC was contemplating dissolution and an invitation to make 

representations on this score.112 This was not done. 

97.3 Allowing a party to make representations on the action proposed to 

be taken against it “is one of the most fundamental principles of 

 
112 See: President of the RSA v Public Protector 2020 (5) BCLR 513 (GP) at paras 159 to 162 
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natural justice”.113 This is particularly because one can pnever 

presume that such representations would make no difference.114 

98 There was no opportunity for councillors to make any representations on 

the contemplated dissolution before the decision was taken. This is 

patently irrational and unlawful. 

The failure to identify specific executive obligations  

99 In addition to the failure to allow the Tshwane Council and councillors to 

make representations, the Dissolution Decision was procedurally irrational 

in a further respect. 

100 It is not every failure to fulfil any statutory or constitutional obligation that 

triggers the application of section 139(1).  The obligation must be 

executive in nature.  

101 As was correctly observed in Mnquma, the grammatical and constitutional 

context of section 139(1) make it clear that power to intervene is limited to 

circumstances where an executive obligation is unfulfilled, 115 and loose 

statements which do not identify obligations cannot justify an 

intervention.116 

102 The importance of this was highlighted in Mogalakwena which observed 

 
113 Id at para 206 
114 Psychological Society of South Africa v Qwelane 2017 (8) BCLR 1039 (CC) at para 35 
115  Mnquma para 61. 
116  Mnquma para 86. 
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that a clear delineation of the relevant obligation was necessary to: allow 

the municipality to address its shortcomings; allow the municipality to 

challenge the validity of the intervention; and to determine the scope of 

the intervention. 117 

103 As such, a rational process requires a clear identification of the executive 

statutory or constitutional obligations said to be unfulfilled.  A notice which 

fails to make expressly clear what executive obligations in terms of 

legislation or the Constitution it contends have not been fulfilled cannot 

produce a lawful process. Thus, in Mnquma, the Court recorded that in a 

memorandum preceding  the decision to dissolve, “each of the alleged 

failures were linked to a specific statutory provision that was said to 

constitute an executive obligation.”118 That, we submit, is the very 

minimum that must be done. 

104 If no particular provision of the Constitution or legislation is identified as 

giving rise to an executive obligation, it is impossible for meaningful 

submissions to be made as to whether it has been breached.  

105 In the present case no attempt was made to identify the executive 

obligations at issue until the answering affidavit in the Full Court 

proceedings was filed.  

105.1 The answering affidavit addresses the obligations in a section 

 
117  Mogalakwena para 31. 
118  Mnquma para 85. 
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headed “Executive obligations breached by the City of Tshwane”. 

However, the Premier does not say (and could not say) that the 

Gauteng EC ever identified these alleged executive obligations at 

any point during the process that preceded the Dissolution 

Decision.  

105.2 The only exception is section 152 of the Constitution to which 

passing reference is made in the directive of 6 December 2019.119  

But section 152 of the Constitution sets out “the objects of local 

government” which municipalities must “strive to achieve” “within 

their financial and administrative capacity”. This does not amount 

to an executive obligation.120 

105.3 It is accordingly effectively conceded that the Gauteng EC made no 

attempt during the process preceding the Dissolution Decision to 

identify any particular statutory or constitutional obligation which it 

contends the Council had breached or failed to fulfil council. 

106 In fact, the situation is even worse than that.  It is clear from what appears 

that by 4 March 2020 the Gauteng EC had no particular executive 

obligation in terms of the Constitution or legislation in mind when it 

deliberated on the issue.121  On that day the Gauteng EC met and 

considered the Dissolution Decision. The memorandum of that meeting 

 
119  Record p 130. FA Annexure FA 14. 
120  Mnquma para 86. 
121  Record Vol 5 p. 465 to 466, AA Annexure GP 12. 
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contains no indication as to the Constitutional or statutory obligations the 

Council had failed meet. 122 

107 It is accordingly clear that the Gauteng EC, even in its own deliberations 

and decision – let alone in its communications to the Council – failed to 

identify the specific provisions of statute or the Constitution which it 

contended the municipal council had breached.  Instead, it took a shotgun 

approach, listing a series of issues in the municipality, and hoped that one 

or more of those issues would somehow constitute a failure to meet an 

executive obligation in terms of legislation or the Constitution. This too is 

a patently irrational process. 

APPROPRIATE RELIEF 

108 In the event that the Dissolution Decision is unlawful, it must be declared 

invalid. This is what is required by section 172(1)(a) of the Constitution. 

The appellants, rightly, do not suggest otherwise.  

The mandamus 

109 That leaves the question of the mandamus directing ANC and EFF 

Councillors to comply with the statutory obligation to attend council 

meetings. 

110 Both the Gauteng EC and the EFF now take issue with the mandamus. 

 
122  Record Vol 5 p. 468, AA Annexure GP 12. 
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They do despite the fact that:  

110.1 the EFF did not participate in the Full Court proceedings, and 

makes no effort in this Court to explain its failure to do so;  

110.2 the Gauteng EC did not oppose the merits of the mandamus in the 

Full Court;123 and  

110.3 Only the ANC opposed the mandamus in the Full Court, but did so 

solely on the basis of a bald (and unsustainable) denial that the DA 

had established a clear right.124 

111 This Court is empowered by section 172(1)(b) of the Constitution to grant 

any order that is just and equitable. 125 

112 As explained above, the papers make clear that: 

112.1 The primary challenge facing the Council is its ability to hold and 

conclude meetings; and  

112.2 The cause of this failure is the repeated failure of the ANC and EFF 

councillors to attend or remain in attendance at multiple Council 

meetings.  

113 Item 3 of the Code of Conduct for Councillors (which is Schedule 1 to the 

 
123  Record Vol 362 p. 362; AA para. 16.3. 
124  Record Vol 6 p. 611; ANC AA para. 11.6. 
125  Head of Department, Mpumalanga Department of Education and Another v Hoërskool Ermelo and 

Another 2010 (2) SA 415 (CC) at paras 96 - 97 (emphasis added) 
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Systems Act) obliges councillors to attend council meeting unless they 

have been granted a leave of absence or are required to withdraw from 

the meeting by the Code of Conduct. Therefore, the DA has a clear right 

to have ANC and EFF councillors attend council meetings.  

114 The ANC and EFF councillors have, on multiple occasions, breached their 

statutory obligation to attend Council meetings.  

115 While the Code of Conduct does empower the Council to discipline 

councillors for failing to attend or remain in attendance at Council 

meetings,126 these powers vest in the Council and, as such, cannot be 

exercised without a quorum. Therefore, so long as the ANC and EFF 

councillors refuse to attend meetings, the Council cannot discipline 

them.127  

116 Absent an order compelling the ANC and EFF councillors to attend and 

remain in attendance at Council meetings, the cause of the problem in 

Tshwane will not be resolved. 

117 In the circumstances, the DA has established the requirements for the 

mandamus, and it is clear that this would constitute an appropriate just 

and equitable remedy.  

 
126  Local Government: Municipal Systems Act 32 of 2000, item 4 of Schedule 1.   
127  Record p. 57, FA para. 177.  Baldly denied are Record p. 438, AA para 206. 
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The complaints regarding the mandamus 

118 The EFF contends that the interdict should not have been granted 

because the mandamus is an impermissible judicial overreach.128 It also 

says that the mandamus will be ineffective due to political differences 

between members of the Council, and because its member cannot be 

compelled to vote.129 

119 None of these submissions has any merit.  

119.1 There is simply no basis to conclude the mandamus amounts to 

judicial overreach. It does nothing more than direct truant 

councillors to comply with the obligations imposed by the Code.  

119.2 That such a mandamus is appropriate is made clear by decisions 

such as EFF130 and Chisuse.131 

119.3 Indeed, this Court has refused to allow such obstructionist threats 

by councillors to stand in the way of just and equitable relief. In 

Kham it held: 

“But if either major party in the council were to boycott its 
proceedings in order to prevent it from operating that would be 
gravely irresponsible. We should not assume that the governing 
party and the official opposition at national and most other levels 
of government in this country would behave in such a fashion in 
Tlokwe. Councillors are elected to undertake the work of the 

 
128  EFF Heads of Argument, para. 47. 
129  EFF Heads of Argument, para. 45;  
130  Economic Freedom Fighters v Speaker of the National Assembly 2018 (2) SA 571 (CC) at para 220.  
131  Chisuse v Director-General, Department of Home Affairs [2020] ZACC 20 (22 July 2020) at paras 85-

87 
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council on behalf of the whole citizenry. Sometimes the tides of 
politics will place one party in the majority and sometimes 
another. But it remains the duty of all councillors to facilitate and 
not obstruct the workings of the council. For councillors to 
continue to draw their salaries, while refusing to   attend 
meetings and seeking thereby to stultify the working of a council, 
would be a breach of their obligations as councillors. It is a 
breach of the Code of Conduct that binds all councillors and 
obliges them to attend all meetings of the council and of 
committees of which they are members. But the possibility that 
a political party would behave in that way in response to an order 
by this court cannot be a reason for this court not to make an 
order that it regards as just and equitable.” 132 

119.4 Lastly, the fact that the mandamus does not compel councillors to 

vote133 will not disable to the Council. Only matters specified in 

section 160(2) of the Constitution require the support of a majority 

of councillors.134 All other matters are decided on a majority of votes 

cast.135 Notably the appointment of a mayor is decided under the 

latter regime.136 As such the Council will be able to resume the day 

to day running of Tshwane, even if the EFF or ANC councillors 

attend but refuse to vote. 

120 The Province says, in its heads of argument for the first time, that the 

mandamus limits the rights to freedom of expression of councillors by 

compelling them to comply with their statutory duty to attend council 

meetings.137  This argument is an after-thought with no foundation in the 

 
132  Kham v Electoral Commission 2016 (2) SA 338 (CC), para. 122. 
133  EFF Heads of Argument, para. 45.  
134  Local Government: Municipal Structures Act 117 of 1998, section 30(2). 
135  Local Government: Municipal Structures Act 117 of 1998, section 30(3). 
136  Local Government: Municipal Structures Act 117 of 1998, items 6 to 7 of Schedule 3.  
137  Province’s HOA paras 67 – 71. 
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papers, and is plainly untenable.  

120.1 It was never raised in the Full Court by any party.  The Province did 

not even oppose the mandamus in the Full Court other than on the 

grounds of urgency. 

120.2 The mandamus has no impact on the right of freedom of 

expression.  It requires only that councillors attend meetings absent 

a lawful excuse.  It places no limitations on what they may say in 

those meetings.   

120.3 In the absence of a challenge to the constitutionality of the Code, 

which requires attendance, the alleged limitation is not a proper 

basis to refuse to comply with a statutory obligation.  

120.4 What is more, the Code of Conduct itself contemplates severe 

penalties. Where a councillor is absent from three consecutive 

meetings, he or she must be removed from office.138 If anything, the 

mandatory interdict is a measured remedy which secures 

compliance with statutory obligations without removing elected 

officials from office.  

121 We therefore submit that it is well within this Court’s powers to grant just 

and equitable relief to grant the mandamus in prayer 3 of the Notice of 

Motion. Doing so would be to grant an order that “identif[ies] the actual 

 
138  Local Government: Municipal Systems Act 32 of 2000, item 4(2) of Schedule 1. 
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underlying dispute between the parties and … requir[es] the parties to take 

steps directed at resolving the dispute in a manner consistent with 

constitutional requirements.” 139 

 

CONCLUSION 

122 We therefore submit that this appeal should be dismissed. 

123 The participating respondents should be directed to pay the costs.140 In 

view of the urgency and complexity of this matter, the costs of three 

counsel should be awarded.  
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139  Head of Department, Mpumalanga Department of Education v Hoërskool Ermelo at para 97. 
140  Biowatch Trust v Registrar Genetic Resources 2009 (6) SA 232 (CC) at paras 22-24; Harrielall v 

University of KwaZulu-Natal 2018 (1) BCLR 12 (CC) at paras 10-11. 


