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1. HEARING DATE 

Thursday, 10 September 2020. 

2. NATURE OF THE APPLICATION 

This is an application for leave to appeal directly to this Court. The application 

assails the correctness of the Judgement and Order of the High Court which 

appears in Volume 8, p706 of the Record. The Applicants seek to have the 

Order set aside. 

 

3. ISSUES TO BE DETERMINED 

These are the issues in this application: 

3.1. First, whether the High Court, having laid out the exceptional 

circumstances envisaged in section 139(1)(c) of the Constitution, it 

could order its preferred remedy instead of those chosen by the 

provincial executive as set out in that section. The Applicants say no. 

3.2. Second and related to the above, whether the decision of the 

provincial executive to dissolve the Tshwane Municipal Council was 

rationally linked to the purpose for which the decision was taken. The 

Applicants say yes. 

3.3. Third and further related, whether the High Court paid due regard to 

all the material facts and factors and whether it did not take into 

account irrelevant facts and factors. The Applicant say no. In 

particular, the Applicants contend that the High Court misdirected 
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itself in making findings and orders that it referred to as “less 

restrictive means”. These can be neatly referred to as the 

proportionality leg of reasonableness. 

3.4. Fourth and in sum, the Applicants contend that the Judgment and 

Order amounted to judicial overreach and misdirection on points of 

law. 

 

4. SUMMARY OF THE ARGUMENT 

4.1. The Applicants rely on this Court’s decision of Mazibuko, Leader of 

the Opposition in the National Assembly v Sisulu MP Speaker of the 

National Assembly and Others which held: 

“There is a danger in South Africa however of the politicisation of the 
judiciary, drawing the judiciary into every and all political disputes, as 
if there is no other forum to deal with a political impasse relating to 
policy, or disputes which clearly carry polycentric consequences 
beyond the scope of adjudication…” 

 
 

4.2. We submit that the High Court failed to appreciate the political and 

polycentric underpinnings of the dispute. Rather than paying due 

regard to the real reasons for the exceptional circumstances 

prevailing in the Municipal Council, being the co-operation 

relationship breakdown between the Economic Freedom Fighters 

and the Democratic Alliance – a political reason –, the High Court 

took a posture that certain councillors were effectively delinquent and 

without lawful cause failed to remain in attendance of council 

meetings. This aspect of the Judgment missed the point. 
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4.3. Directly linked to this misdirection, the Order compels such 

councillors to attend Council meetings. Purportedly this would solve 

the impasse in Council. What the Order missed, with respect, is that 

the impasse in council is not caused by failures to remain in council 

meetings but the failure to pass resolutions. The Order cannot, and 

in fact does not attempt to ensure that the real issue narrated above 

will be resolved. Ironically, the mandamus was presented as the 

“appropriate remedy” instead of the council dissolution. 

4.4. We further submit that once the High Court had found that 

exceptional circumstances prevail, the next consideration should 

have been whether the dissolution of Council was rationally 

connected to the purpose it was invoked for. The question is not 

whether other means could achieve the same outcome or to question 

the wisdom of one approach in contrast to the other. The High Court’s 

inclination to do so is what lies at the heart of judicial overreach. 

4.5. The High Court held that the elections that would follow the Council 

dissolution would not guarantee that the issues in the Tshwane 

Council are resolved. With respect, that renders section 139(1)(c) of 

the Constitution inapplicable in all instances because no election 

outcome and consequence, including those elections envisaged in 

section 139(1)(c), can be accurately predicted.  

4.6. Ironically, the mandamus preferred by the High Court is unlikely to 

guarantee that the deadlock in Council will be resolved. 
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4.7. Our submissions are concluded with this useful Albutt reminder 

which this Court would seemingly have to restate and apply correctly: 

“The executive has a wide discretion in selecting the means to achieve 
its constitutionally permissible objectives. Courts may not interfere with 
the means selected simply because they do not like them, or because 
there are other more appropriate means that could have been 
selected…What must be stressed is that the purpose of the enquiry is 
to determine not whether there are other means that could have been 
used, but whether the means selected are rationally related to the 
objective sought to be achieved...” 

 

5. RELIEF SOUGHT 

The Applicants seek leave to appeal, directly to this Court, the Order of the 

High Court of South Africa, Gauteng High Court Division, Pretoria, delivered 

on 29 April 2020. 

6. DURATION OF ARGUMENT 

The Applicants estimate 30 to 45 minutes. 

7. PORTIONS OF RECORD TO BE READ 

The Applicants suggest that all the affidavits filed in the High Court, as well as 

the High Court’s judgment, must be read. Annexures to the affidavits can be 

read broadly for contextual purposes. 

8. AUTHORITIES ON WHICH PARTICULAR RELIANCE IS PLACED 

These are marked with * on the list of authorities attached to the Applicants’ 

written submissions.  
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APPLICANTS’ WRITTEN SUBMISSIONS 
___________________________________________________________________ 

 

INTRODUCTION  

1 This is an urgent application for leave to appeal directly to this Court. This 

application assails the correctness of the Judgement and Order of the High Court 

which appears in Volume 8, p706 of the Record. 

2 The common cause facts of this application are set out in paragraphs 7–30 of 

the Judgment. 
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3 The High Court, inter alia, ordered: 

“2. The decision of the Gauteng Executive Council to dissolve the city of Tshwane Metropolitan 
Municipality, taken on 4 March 2020 and communicated to the Applicants on 10 March 2020 
(“the dissolution decision”), is reviewed, declared invalid and set aside. 
 
3. The 13th and 14th respondents are ordered, in terms of the Code of Good Conduct of 
Councillors, to attend and remain in attendance at all meetings of the City of Tshwane 
Metropolitan Municipality Council unless they have a lawful reason to be absent …” 

4 These submissions will deal with the following aspects: 

4.1 grounds of urgency; 

4.2 direct access; 

4.3 grounds for leave to appeal the Judgement and Order of the High Court; 

and 

4.4 reasonable prospects of success; 

 

GROUNDS OF URGENCY 

5 The applicants urgently brought this application on 8 May 2020. 

6 This Court issued a directive on 8 June 2020 in terms of which it set 10 

September 2020 as its date of hearing. 

7 It therefore appears that the question of urgency has fallen away. The applicants 

nonetheless wish to reserve their right to address this Court on urgency should 

this question remain necessary. 
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8 We now turn to deal with the question of direct access. 

 

DIRECT ACCESS AND CONSTITUTIONAL MATTER 

9 This Court will consider this appeal on direct access if the applicants can show 

that “it is in the interests of justice that an order for direct access be granted” and 

that the appeal itself raises a constitutional matter.1 

This appeal raises a constitutional matter 

10 We submit that this application eminently raises a constitutional matter that is in 

the interest of justice. It directly invokes the proper interpretation of a 

constitutional provision, and more specifically, under what circumstances can a 

provincial executive intervene in the affairs of a municipal council. This is 

important since the scheme of the constitutional governance between the three 

spheres of government are delineated and the intrusion by one in the sphere of 

the other is strictly circumscribed. However, provision is made for the intervention 

of one sphere of government into the affairs of another. In this regard, this Court2 

stated: 

“The scope of intervention by one sphere in the affairs of another is highly 
circumscribed. The national and provincial spheres are permitted by sections 100 
and 139 of the Constitution to undertake interventions to assume control over the 
affairs of another sphere or to perform the functions of another sphere under certain 
well-defined circumstances, the details of which are set out below. Suffice it now to 
say that the national and provincial spheres are not entitled to usurp the functions of 
the municipal sphere except in exceptional circumstances, but only temporarily and 

 
1 In terms of the Rules 18 and 19 of this Court. 
2 Johannesburg Municipality v Gauteng Development Tribunal 2010(6) SA 182 at para 44. 
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in compliance with strict procedures. This is the constitutional scheme in the context 
of which the powers conferred on each sphere must be construed.” 

11 The matter is therefore one of constitutional importance also calling for final 

resolution. Further, the reach of the constitutional impasse is wide, affecting 

almost three million of the citizens of the City of Tshwane. 

12 This Court3 has on one occasion accepted that the relationship between 

provincial and local government raises constitutional issues. In the relevant part, 

the Judgment reads-  

“This Court has held that a constitutional matter is presented where a claim involves: 
(a) the interpretation, application or upholding of the Constitution itself, including 
issues concerning the status, powers or functions of an organ of state and disputes 
between organs of state;…” 

It is in the interest of justice that the matter be heard by this Court 

13 It is our considered contention that there are indeed compelling reasons to justify 

this Court hearing the matter. This is so since, the urgency and importance of the 

matter requires a resolution of the dispute for the benefit of the residents of the 

City of Tshwane. Absent a speedy resolution of this matter, basic services for the 

people of Tshwane cannot be rendered. In circumstances of a pandemic as the 

world is experiencing COVID-19, lack of service delivery at a local level adds to 

the dilemma that the people will face.  

14 A speedy resolution of this matter and finality on the issues that are raised is an 

additional compelling reason that this matter be determined without the input of 

 
3 Fraser v ABSA Bank Limited 2007 (3) SA 484 (CC) at para 38. 
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the Supreme Court of Appeal. In mitigation, the Supreme Court of Appeal has 

had an occasion to express itself on section 139 of the Constitution. Further, 

more delays on the resolution of this dispute will adversely affect the residents of 

Tshwane. In this regard, we will deal with this Court’s decision of Ngaka Modiri. 

15 This Court has also held: 

“It is a well-established principle that if a constitutional issue is raised, this court will 
grant leave to appeal if it is in the interest of justice to do so. The factors to be 
considered at this stage of enquiry include whether the matter raises on the factual 
issue, has reasonable prospects of success and is of broader importance beyond 
the parties.”4 

16 What is in the interest of justice must be determined in the light of each case.5 

The factors that the Court would take into account in determining whether it is in 

the interest of justice to grant a leave to appeal includes the determination of 

whether there are reasonable prospects of success. In this regard, we point to 

the interpretation challenges that the High Court determined erroneously, and 

which require correction by this Court. In particular, the Court erred in not 

accepting as shown by the common cause facts that the City was totally 

dysfunctional rendering an exceptional intervention. 

17 Second, the matter raises an important principle. We submit that this Court is yet 

to pronounce the proper parameters that must be placed before a provincial 

sphere of government intrudes in the affairs of another sphere. The Supreme 

Court of Appeal has shared its views on the relevant constitutional provision. 

 
4 Jacobs & Others v S 2019 (5) BCLR 562 (CC) at para 164. 
5 Member of the Executive Council for Development Planning and Local Government, Gauteng v    
Democratic Party & Others 1998 (4) SA 1157 (CC) at para 32. 
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18 The third consideration is whether the decision of the Court would affect a large 

section of society or not. As we pointed out earlier, the non-resolution of this 

matter would adversely affect approximately three million citizens of the City. 

This Court’s decision in Ngaka Modiri which concerned similar questions of law 

is instructive. It held: 

“The potential urgency lies in ensuring the delivery of basic services to the people 
and communities.  In light of the allegation that it was the Municipality itself that 
failed to ensure the provision of these services in the first place, the High Court 
can hardly be faulted for finding that the balance of convenience did not favour a 
continuation of that allegedly dire situation.”6 
 
Further; 
 
“However this Court may not ignore the plight of those people who are not parties 
to the court proceedings and whose interests lie at the heart of the matter, namely 
the people and communities who reside within the area of jurisdiction of the 
Municipality.  We have a wide just and equitable remedial jurisdiction that is not 
necessarily dependent on a finding of constitutional impropriety.”7 

[our emphasis] 

19 This application is about the discontinuing of service delivery in Tshwane owing 

to the exceptional circumstances that exist there thus rendering in functioning 

virtually impossible. 

20 There are further considerations which were in favour of granting leave to appeal, 

namely, that there is a significant public interest in determining what the proper 

boundaries are for provincial executives to intervene in the sphere of local 

government. This is particularly in the context of coalition governance. 

21 The further area of grave public concern is that the councillors who have no lawful 

reason to be absent from council meetings are now no longer just subject to the 

 
6 Ngaka Modiri Molema District Municipality v Chairperson, North West Provincial Executive 

Committee and Others 2015 (1) BCLR 72 (CC) at 10. 
7 Ngaka Modiri Molema District Municipality v Chairperson, North West Provincial Executive 

Committee and Others 2015 (1) BCLR 72 (CC) at 12. 
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Code of Conduct which includes payment of fines as one punitive measure. Now 

they are at peril of being in contempt of court which opens them up to a criminal 

sanction–a punitive measure not contemplated by the Code. 

There are prospects of success in the appeal 

22 The applicants will make out a case that the prospects of success in the appeal, 

if leave to appeal is granted, are good. This is no less as than by reasons of the 

fact that on accepted facts the Municipality is unable to fulfil any of its executive 

obligations under the Constitutional legislation for as long as the Council 

continues to fail in mustering sufficient numbers to form a quorum. The situation 

is exacerbated by the fact that unless the elections are held and a clear majority 

is established by one or other of the political parties, the impasse will persist. It 

is reasonable to expect that coalition politics may remain a currency of 

governance in the future. For that reason alone, the final resolution of these 

matters is critical. 

23 Although within the criminal law context, yet apposite in the enunciation of the 

relevant principles, the salient ratio decidendi was set out in the decision of S v 

Smith as follows: 

“what the test of reasonable prospects of success postulates is a dispassionate 
decision, based on the facts and law, that a court of appeal could reasonably arrive 
at a conclusion different to that of the trial court. In order to succeed, therefore, the 
appellant must convince this court on proper grounds that he has prospects of 
success on appeal and that those prospects are not remote, but have a realistic 
chance of succeeding. More is required to be established than that there is a mere 
possibility of success, that the case is arguable on appeal or that the case cannot be 
categorized as hopeless. There must, in other words, be a sound, rational basis for 
the conclusion that there are prospects of success on appeal.”8 

 
8 Maphana and Another v S ZASCA 8 (1 March 2018) at para 2. 
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24 The judgement of the High Court raises grave doubt about the proper 

interpretation of section 139(1)(c) of the Constitution, particularly, what in a given 

set of facts, would constitute “exceptional circumstances” within the meaning of 

section 139(1)(c). 

25 We now turn to set out the grounds for leave to appeal in illustration as to why 

the Judgement and Order of the High Court stands to be set aside and corrected.  

 

GROUNDS FOR LEAVE TO APPEAL 

26 The central attack on the Judgment and Order of the High Court is aimed at the 

interpretation of section 139(1)(c) of the Constitution of the Republic of South 

Africa Act, 1996 (“the Constitution”). The High Court objectively found that –  

“that the Municipal Council has reached a dead lock; no party therein can win an 
argument or gain an advantage ; no action can be taken by the Municipal Council; 
the Municipal Council has no Mayor, Mayoral Committee and no municipal Manager; 
simply put, it is unable to conduct its business and cannot service its residents9; 

the failure of the municipality to convene and retain the necessary quorum dates back 
to 27 September 2018. On 25 April 2019, a further council meeting failed; On 25 July 
2019, another council meeting failed; On 29 August 2019, another council meeting 
failed; The trend continued on 29 November 2019; On 16 January 2020, the council 
lost its quorum;10 

On 30 January 2020 a council meeting had to be postponed once the necessary 
quorum could not be formed;11 On 19 February 2020 a council meeting again lost its 
quorum;12 On 27 February 2020 another council meeting could not proceed as there 
was no quorum,13 

 

 
9 See judgement para 7. 
10 See judgement para 10. 
11 See judgement para 22. 
12 See judgement para 25. 
13 See judgement para 25.  
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27 Having made this finding, we argue that the High Court was wrong to interpret 

section 139(1)(c) as still requiring – 

27.1 that “less intrusive measures” spelled out in schedule 1, item 3 and 4, of 

the Systems, i.e. to address the councillors walking out and to enforce their 

statutory duty to attend their meetings and stay in attendance, be taken. 

This is a misdirection;14 

27.2 a probe as to the reasons why the disruptions of the council meetings 

happened.15 This too is a misdirection. Once it is found that the 

“exceptional circumstances” are present, it should not matter what the 

reasons are. The next indicated step in terms of section 139(1)(c) ought to 

be the appointment of the administrator to look after the affairs of the 

council until results of the next elections; 

27.3 that, linked to the above, an “appropriate steps to ensure fulfilment of that 

obligation” are considered.16 This again is, with respect, a misdirection. 

We submit that on a proper interpretation of section 139(1)(c), once a 

finding that “exceptional circumstances” have been established for the 

failure of the municipality to fulfil an executive obligation in terms of the 

Constitution or legislation, the Constitution dictates that the only 

“appropriate steps to ensure the fulfilment of that obligation” is the 

dissolution of the municipality. To find “there is no guarantee that a fresh 

election will resolve the relevant obligation”17 is to render the section 

 
14 See judgement para 81. 
15 See judgement para 81. 
16 See judgement para 94. 
17 See judgement para 89. 
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139(1)(c) measure irrelevant and never applicable. This is because at no 

instance can future election results and their consequence be determined 

before-hand. Moreover, the standard set by the High Court requires a 

“reasonability test”, a standard higher than the constitutionally required 

“rationality”; 

27.4 also, the interrogation by the Court for the reasons why the executive 

obligation of the municipality could not be fulfilled and to allocate blame to 

certain councillors was a misdirection. We submit that what the 

constitutional requirement for a dissolution of a municipality is a finding 

that the failure to fulfil an executive obligation occurred under “exceptional 

circumstances”, the only appropriate step warranted would be the 

dissolution of the municipality, the appointment of an administrator until a 

newly elected Council has been declared; 

27.5 further, the High Court having found the municipality to be totally 

dysfunctional, erred in imposing what steps should be taken to correct the 

failure by the Council to fulfil their executive obligations under the 

Constitution or legislation. This we submit is not within the province of a 

court to do. We deal more with what we consider to be an example of 

judicial overreach; and 

27.6 finally, the question whether ordering councillors in terms of the Code of 

the Good Conduct of Councillors and remain in attendance of all meetings 

in the City of Tshwane Metropolitan Municipality Council unless they have 

a lawful reason to be absent, constitutes an impermissible judicial 

overreach. 
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28 The above six points are interrelated and intertwined grounds of appeal which 

we cumulatively deal with next. 

In-depth analysis of the grounds of appeal 

29 At the heart of this appeal is a contention that the High Court misdirected itself in 

the application of the law and consequently judicially overreached in its findings 

and Judgment. 

30 In Mazibuko, Leader of the Opposition in the National Assembly v Sisulu MP 

Speaker of the National Assembly and Others18, the admonition was sounded: 

“It is necessary to say something in this regard about this particular application. 
Courts do not run the country, nor were they intended to govern the country. Courts 
exists to police the constitutional boundaries, as I have sketched them. Where the 
constitutional boundaries are breached or transgressed, courts have a clear and 
express role. And must then act without fear or favour. There is a danger in South 
Africa however of the politicisation of the judiciary, drawing the judiciary into every 
and all political disputes, as if there is no other forum to deal with a political impasse 
relating to policy , or disputes which clearly carry polycentric consequences beyond 
the scope of adjudication… 

I regret the need to emphasize this point, but it appears to me to be vital to the future 
integrity of the judicial institution. An overreach of the powers of judges, their 
intrusion into issues which are beyond their competence or intended jurisdiction or 
which have been deliberately and carefully constructed illegally so as to ensure that 
the other arms of state to deal with these matters, can only result in jeopardy for our 
constitutional democracy”. 

[our emphasis] 
 

31 Once the High Court had made the finding under paragraph 26 above viz. 

“exceptional circumstances” finding, it ought to have deferred the consequence 

and remedy of those factual findings to the provincial executive in terms of 

 
18 2013 (4) SA 243 (WCC), para 32–33. 
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section s139(1)(c). That is what is provided for in section s139(1)(c) of the 

Constitution.19 

32 Put differently, in terms of section s139(1)(c), once the provincial executive is 

faced with the exceptional circumstances that have been found by the High Court 

under paragraph 26 above, it may dissolve the Municipal Council in terms of that 

section. But even assuming that a dissolution is not the only remedy, the 

provincial executive is entitled in law to make a decision as what course of action 

it must take subject to section 139. Provided it is rational, not reasonable as 

proposed by the High Court, then such decision cannot be judicially assailed.  

33 Indeed, the provincial executive, as first intervention, invoked the section 13(1)(a) 

procedure. Accordingly, once a Court decides that the decision to resolve the 

Municipal Council is rationally connected to purpose for which the decision is 

taken, it is not for such Court to impose alternative “less restrictive means” in the 

stead of such rational decision. This is moreso if the provincial executive had 

recourse to a measure that was not dissolution of the Council as first preference. 

 

19 139. (1) When a municipality cannot or does not fulfil an executive obligation in terms of the 
Constitution or legislation, the relevant provincial executive may intervene by taking any 
appropriate steps to ensure fulfilment of that obligation, including— 

 (a)… 

 (b)… or 

(c) dissolving the Municipal Council and appointing an administrator until a newly elected 
Municipal Council has been declared elected, if exceptional circumstances warrant such a 
step. 
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The test for the exercise of constitutional legality does not encompass the 

proportionality test, which an analysis of “less restrictive means” is. 

34 This begs the question. Was is rational for the provincial executive to dissolve 

the Municipal Council once the exceptional circumstances were shown? The 

answer must be yes. This conclusion is premised on the reading of section 

139(1)(c) itself. It is important to revisit it without requoting it verbatim again. 

35 By its terms, a provincial executive may dissolve the Municipal Council if there 

are exceptional circumstances in order to restore the proper functioning of the 

Municipal Council. The provincial executive did not therefore conjure up a 

solution to the problem. The solution is reflected in the Constitution itself. The 

question of rationality does not therefore, strictly speaking, even arise. 

36 We make the above fundamental point for the following reason. Having accepted 

that the provincial executive took the section 139(1)(a) step as first recourse, the 

inescapable conclusion is that the High Court is of the view that the provincial 

executive must have taken every other step before resorting to the dissolution. 

This finding is incompatible with the text of section 139 of the Constitution and 

indeed the jurisprudence of this Court in relation to the legality analysis, and more 

specifically the rationality analysis. To restate the point, the text of section 

139(1)(c) and this Court’s jurisprudence required the following analysis– 

36.1 were there exceptional circumstances, – if so; and 

36.2 the premier may (constitutionally built-in rationality leg) dissolve the 

Municipal Council. 
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37 We have shown that the High Court answered the first question in the affirmative. 

What must therefore follow rationally is that the Municipal Council can be 

resolved. With respect, it was not for the High Court to impose alternative 

remedies as it did. 

38 The High Court, we respectively submit, conflated this test with other 

requirements it impermissibly imposed. The applicants are at a loss as to what 

the constitutional and jurisprudential support for such requirements and 

standards. 

39 We further argue that the High Court impermissibly involved itself in the politics 

of the issues in the Tshwane Municipal Council. It did this by first seeking to 

decide a question of who caused the exceptional circumstances. This is not a 

relevant consideration for purposes of section 139 of the Constitution and thus 

amounts to a fundamental misdirection. Councillors are appointed in Council as 

individual councillors. Their political affiliations were of no legal moment to the 

question before the High Court. The question is purely whether exceptional 

circumstances prevail in the Municipal Council. These political ill-conceptions 

clouded the Judgment leading to its assailability. 

40 Assuming for a second that certain councillors were wrongfully the cause of the 

existence of the exceptional circumstances–an irrelevant consideration as 

stated–then the appropriate way to deal with that is for the electorate to hold such 

councillors accountable through elections. That is precisely what section 

139(1)(c) envisages. 
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41 For the record, the cause of the impasse in the Tshwane Municipal Council has 

been sufficiently detailed in the High Court. We submit that the High Court did 

not pay due regard to this factor. 

42 Without rehashing the entirety of the facts, the deadlock in the Municipal Council 

has been caused by the breakdown in the co-operation relationship between the 

Economic Freedom Fighters and the Democratic Alliance. This is purely political 

contestation. The impasse in Council was not caused by the delinquency of 

certain council member (as suggested by the High Court). This was never 

successfully controverted by the opponents. This is all the more reason why the 

proper solution to the matter was the invocation of section 139(1)(c) of the 

Constitution i.e. the appointment of an administrator pending elections. 

43 Inasmuch as the applicants commit to honouring court orders, it is highly 

inappropriate to have a Municipal Council governed through the courts. As a 

matter of law and fact, no court should attempt to, or assist to, run Municipal 

Councils. This is particularly in the present case where the dysfunctioning of the 

Municipal Council is not caused by delinquent councillors but a deep-seated 

disagreement by significant role players in the Council. A court order cannot fix 

that. 

44 In keeping with the reservations of courts overextending themselves in granting 

court orders, at the time of preparing these submissions, and indeed by their 

filing and service, the Democratic Alliance had approached the High Court to 

interdict the exercise of the administrator’s powers and functions. The High Court 
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will again be called to interfere in the workings of the Municipal Council. That 

cannot be desirable. 

45 Our instructions are that the applicants will attend the Municipal Council meetings 

as directed by the High Court Order. This will however not resolve the issue. 

Compulsion to attend Council meetings is not compulsion to vote in favour of or 

against resolutions. That is the crux of the Council’s failure to fulfil its obligations. 

For as long some of the main players in Council disagree on how Council should 

be run, then Council will continue to be plagued by the difficulties it currently 

faces. In light of the Ngaka Modiri decision, this Court, with respect, cannot and 

should not be complicit to that. In sum, the preferred remedy of the High Court 

has little, if any, scope of resolving the issues. 

46 We further respectfully submit that the High Court erred in concluding that the 

forcing of councillors to attend council meetings would be an appropriate manner 

to remedy the impasse in the Municipal Council. 

47 The Order of the High Court directing that the applicants in this application attend 

and remain in attendance at all meetings of the Municipal Council unless they 

have a lawful reason to be absent, is with respect, a failure to take into account 

the politics that underpin the exceptional circumstances in Council, the limitations 

on the judiciary, and accordingly opened the court to judicial overreach. 

48 This is so since, the sanction for misconduct of councillors falls within the power 

of the Council to regulate its affairs. Section 160 (1)(a) of the Constitution, read 

with section 4(1) of the Local Government: Municipal Systems Act, confers 
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powers on a municipal council to make decisions concerning the exercise of all 

the powers and the performance of all functions of the municipality. 

49 Order 3 of the High Court assumes the role of the Council in enforcing its own 

code of conduct. Whereas the Code of Conduct has various sanctions relating to 

non-attendance of council meetings by councillors having the payment of a fine 

as the less severe sanction. As noted earlier, the Order of the High Court now 

places failure to attend a council meeting without a lawful cause to put such a 

councillor at peril of being in contempt of court and imprisonment as an 

alternative. This places a parallel sanction to that which is spelled out in the Code 

of Conduct of Councillors. 

50 Accordingly, the High Court, correctly interpreting section 139(1)(c), ought to 

have found – 

50.1 That once the Municipality conducted itself in the manner described and 

as found to be common cause by the High Court, namely, that the 

municipality had “reached a deadlock”; was “unable to conduct its 

business”  and “cannot serve its residents” and  “the walkouts have 

rendered the City powerless”, that “exceptional circumstances”  within the 

meaning of the section had been met. We submit that the pivotal and 

determinative jurisdictional requirement for the invocation of the powers 

set out of the Provincial Executive to intervene through dissolution of the 

municipality was established. 

50.2 Further, the repeated failure by municipality to form a quorum and to 

conduct the affairs of the council and to take all the necessary executive 
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decisions for the smooth running of the municipality, constituted 

“exceptional circumstances” within the meaning of section 139(1)(c) of the 

Constitution. Particularly given the facts that the municipality for the first 

time, since 1994, was formed as a coalition municipality. But for these 

“exceptional circumstance” and the disruption of council, the disruption of 

council meetings would not have been a possibility. 

50.3 Further, the structure of the constitutional intervention by a provincial 

executive in the affairs of a local government envisaged in section 

139(1)(c) of the Constitution is that if no other appropriate intervention can 

have a municipality fulfil an executive obligation in terms of the 

Constitution and legislation, the voter becomes the only legitimate arbiter 

to resolve the impasse.  

50.4 Therefore, once “exceptional circumstances” are found to exist for the 

non–fulfilment of the executive powers enjoined by the Constitution or 

legislation, the only “appropriate” step within the meaning of section 139(1) 

of the Constitution  is the dissolution of the municipality provided for in sub-

section (c).  

50.5 We submit that properly interpreted, and on the facts of this matter, the 

High Court ought to have found that the paralysis of the municipality to 

hold quorate meetings on a continuous basis constituted “exceptional 

circumstance” within the meaning of section 139(1)(c) of the Constitution. 

A fotiori, the failure of the Municipal Council to hold quorate meetings to 

conduct the affairs of the municipality meant that all the executive 

obligations of the municipality in terms of the Constitution or legislation 
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could not be fulfilled. The decision of the Gauteng Executive Committee 

was therefore constitutionally sound to dissolve the municipality.  

50.6 That the constitutional provision for the dissolution of a municipality does 

not require the dissolution notice to specify the specific executive 

obligation. The burden to be discharged by a provincial executive in 

dissolving a municipality is to establish, on an objective basis, that 

“exceptional circumstances” existed for the non–fulfilment of the executive 

obligations resting on the municipality, constitutionally or through 

legislation.   

50.7 The Judgment now exposes any council member to a possible contempt 

of court processes for not attending a council meeting and to remain in 

attendance until the business of the council is done. This stands in stuck 

contrast to the sanction that is spelled out in the Code of Conduct adopted 

by the Tshwane Municipal Council.  

50.8 The last aspect to be discussed in this regard stems from the following 

Mnquma decision:20 

“whether or not exceptional circumstances exist is not a decision which depends 
upon the exercise of a judicial discretion: their existence or otherwise is a matter 
of fact which the Court must decide accordingly.” 

 

50.9 Far from following this approach, the Court a quo appears to have imposed 

its preferred remedy in the stead of undertaking a factual exercise of 

strictly determining whether “exceptional circumstances” warranting the 

 
20 Mnquma Local Municipality and Another v Premier of the Eastern Cape and Others (231/2009) 

[2009] ZAECBHC 14 (5 August 2009) at para 78. 
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application of section 139(1)(c) are present or not. It is not for the courts 

to decide which remedy it deems most appropriate. 

51 In summary therefore, the applicants having evidenced that “the municipality 

cannot or does not fulfil its executive obligation” due to “exceptional 

circumstance” impels the dissolution of the Municipal Council as the only 

“appropriate” step of intervention. Stated differently, once the objective facts 

show that there are circumstances which render the municipality unable to fulfil 

any of its constitutional or legislative obligations; and that those circumstances 

are exceptional, the only appropriate intervention is a dissolution. 

52 We reached this conclusion through the application of the following trite 

Endumeni principle: 

“Interpretation is the process of attributing meaning to the words used in a document, 
be it legislation, some other statutory instrument, or contract, having regard to the 
context provided by reading the particular provision or provisions in the light of the 
document as a whole and the circumstances attendant upon its coming into 
existence. Whatever the nature of the document, consideration must be given to the 
language used in the light of the ordinary rules of grammar and syntax; the context 
in which the provision appears; the apparent purpose to which it is directed and the 
material known to those responsible for its production.”21, 

53 We emphasize that the parties accepted that the nature of the obligations 

referred to in section 169 are executive in nature. For that reason, whether or not 

their exercise was constitutionally valid depends on a much lower review test, 

namely, that of rationality. In plain language, the enquiry remains no more than 

that a rational connection is established between the power exercised and the 

 
21 Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA) at para 

18. 
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legitimate goal the government seeks to achieve. The review principle for legality 

is stated succinctly in these terms: 

“The executive has a wide discretion in selecting the means to achieve its 
constitutionally permissible objectives. Courts may not interfere with the means 
selected simply because they do not like them, or because there are other more 
appropriate means that could have been selected. But, where the decision is 
challenged on the grounds of rationality, courts are obliged to examine the means 
selected to determine whether they are rationally related to the objective sought to 
be achieved. What must be stressed is that the purpose of the enquiry is to determine 
not whether there are other means that could have been used, but whether the 
means selected are rationally related to the objective sought to be achieved. And if 
objectively speaking they are not, they fall short of the standard demanded by the 
Constitution...”22 

[our emphasis] 
 

54 It is the High Court’s failure to fully appreciate and apply this principle that 

necessitated this application. Accordingly, this Court is asked to consider and 

apply it correctly to the dispute arising in this application. 

CONCLUSION 

55 We submit that the applicants have made a proper case for direct application for 

leave to appeal to this Court and that there are reasonable prospects of success 

should leave to appeal be granted. 

56 Second, we respectfully submit that the decision of the High Court stands to be 

set aside and accordingly submit in those terms. 

 
 
 

 
22 Albutt v Centre for The Study of Violence and Reconciliation and Others 2010 (3) SA 293 (CC) 

at para 51. 
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_________________________ 
IAM Semenya SC 
MM Ka-Siboto 
Chambers 
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