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I. INTRODUCTION 

1. These are the applicant’s written submissions, called for by this Court on 31 

March 2020, on — 

1.1. whether it is in the interests of justice for leave to appeal to be granted 

directly to the Constitutional Court, bypassing the Supreme Court of 

Appeal; and 

1.2. whether an unlawful termination of a fixed-term contract of employment 

falls within the exclusive jurisdiction of the Labour Court. 

2. Before answering these questions, we briefly review the facts. The applicant, Ms 

Baloyi, was appointed as the chief operating officer (or ‘COO’) of the Public 

Protector (the incumbent Public Protector is the second respondent, Ms Busisiwe 

Mkhwebane) on a five-year, fixed-term contract with effect from 1 February 

2019.1 On 21 October 2019, the chief executive officer (or ‘CEO’) of the Public 

Protector (the fourth respondent, Mr Vussy Mahlangu) purported to terminate Ms 

Baloyi’s employment contract.2 

3. Ms Baloyi launched an application in the High Court for two categories of relief. 

The first was for reinstatement,3 on the basis that (a) the CEO had no statutory 

authority to terminate her contract,4 (b) the termination took place contrary to the 

 
1 Affidavit supporting the application for leave to appeal to the Constitutional Court (‘FA’) p 11 para 39. 

2 FA p 12 para 44. 

3 FA p 5 para 12.1. The reinstatement relief was tied to an application to review and set aside the termination 

decision (FA p 5 para 12.1) and an application for an interdict preventing the Public Protector and CEO from 

unlawfully interfering with Ms Baloyi exercising her functions as COO (FA p 5 para 12.2). 

4 FA pp 19 – 20 paras 60 – 63. 
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terms of her contract5 and (c) the termination decision was taken for an ulterior 

motive – specifically, it was retaliation after Ms Baloyi had resisted 

unconstitutional conduct by Ms Mkhwebane and Mr Mahlangu.6 

4. The second category of relief sought was a declaratory order that Ms 

Mkhwebane had violated her constitutional obligations under section 181(2) of 

the Constitution to act independently, impartially, and to exercise her powers and 

perform her functions without fear, favour or prejudice.7 

5. The High Court, per Teffo J, dismissed Ms Baloyi’s application on one ground – 

that the High Court lacked jurisdiction. Relying on an incorrect, interpretation of 

this Court’s judgment in Chirwa,8 Teffo J held the Labour Court had exclusive 

jurisdiction over any dispute that arises from an employment relationship,9 and 

that Ms Baloyi’s dispute was ‘essentially [a labour dispute] as envisaged in the 

LRA’.10 The High Court did not consider the second, independent ground for 

relief, namely the unconstitutional conduct of Ms Mkhwebane. 

II. THE JURISDICTIONAL QUESTION 

6. We deal with the second question first: whether the unlawful termination of a 

fixed-term employment contract falls within the exclusive jurisdiction of the 

Labour Court. Our submission is that the Labour Court has no exclusive 

jurisdiction in relation to disputes about the unlawful termination of employment 

 
5 FA p 18 para 58 (inclusive). 

6 FA pp 13 – 14 para 45 (inclusive). 

7 FA p 5 para 12.3. 

8 Chirwa v Transnet Limited 2008 (4) SA 367 (CC). 

9 High Court judgment paras 46 – 60. 

10 Id para 46. 
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contracts: 

6.1. If the claim is a statutory unfair-dismissal11 claim under the Labour 

Relations Act12 (‘the LRA’) – then it may only be adjudicated by the 

Commission for Conciliation, Mediation and Arbitration (‘the CCMA’) and 

the Labour Court. 

6.2. If the claim is based on a right created by the terms of the contract, then 

the claim may be adjudicated by both the High Court and the Labour 

Court. The jurisdiction of the Labour Court, in terms of section 77(3) of 

the Basic Conditions of Employment Act13 (‘the BCEA’), is co-extensive 

with the High Court, but not exclusive. 

7. The starting point is that whether a court has jurisdiction is determined on the 

basis of the pleadings (including, in applications, the notice of motion read with 

the supporting affidavits). If the pleadings, properly interpreted, establish that the 

claimant is asserting a right that the court may adjudicate, then the court has 

jurisdiction.14 

8. Section 169(1) of the Constitution sets out the High Court’s jurisdiction and 

provides that it has general jurisdiction to decide any matter except — 

8.1. constitutional matters only the Constitutional Court may decide in terms 

of section 167(4) of the Constitution or that it has decided to take on 

 
11 As defined in section 188 of the LRA. 

12 Labour Relations Act 66 of 1995. 

13 Basic Conditions of Employment Act 75 of 1997. 

14 Gcaba v Minister for Safety and Security 2010 (1) SA 238 (CC) para 75, citing Chirwa (n 8) paras 155 and 169 

(Langa CJ). 
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under section 167(6)(a);15 

8.2. matters assigned by an Act of Parliament to another court of similar 

status to the High Court.16 

9. Absent one of these exceptions, the High Court had the jurisdiction to determine 

all the Applicant’s claims, including the contractual claim. 

10. We are concerned only with the second exception. Section 151 of the LRA 

creates the Labour Court and provides that it is a court of similar status to the 

High Court ‘in relation to matters under its jurisdiction’. 

11. Section 157(1) sets out the Labour Court’s exclusive jurisdiction and provides as 

follows: 

‘Subject to the Constitution and section 173,[17] and except where [the LRA] 

provides otherwise, the Labour Court has exclusive jurisdiction in respect 

of all matters that elsewhere in terms of [the LRA] or in terms of any other 

law are to be determined by the Labour Court.’ 

12. Section 77(1) of the BCEA provides in similar terms that ‘[s]ubject to the 

Constitution and the jurisdiction of the Labour Appeal Court, and except where 

[the BCEA] provides otherwise, the Labour Court has exclusive jurisdiction in 

respect of all matters in terms of [the BCEA]’. 

13. Disputes concerning employment contracts are specifically provided for in 

section 77(3) of the BCEA, which guarantees concurrent jurisdiction between the 

 
15 Section 169(1)(a)(i) of the Constitution. 

16 Id section 169(1)(a)(ii). 

17 Section 173 sets out the jurisdiction of the Labour Appeal Court. 
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Labour Court and the High Court (or civil courts generally).  

14. Just like there is no exclusivity over contracts of employment in the BCEA, the 

same applies in the LRA. In Chirwa,18 the majority of this Court held that 

section 157(1) of the LRA does not oust the jurisdiction of the High Court ‘simply 

because a dispute is one that falls within the overall sphere of employment 

relations’.19 And in Gcaba,20 this Court made it clear that the type of employment 

disputes that fall within the exclusive jurisdiction of the Labour Court are ‘labour- 

and employment-related disputes for which the LRA creates specific remedies’, 

such as unfair-dismissal disputes.21 

15. And in respect of the BCEA, in Amalungelo Workers’ Union,22 this Court held that 

section 77(1) of the BCEA only grants the Labour Court jurisdiction in respect of 

‘claims to which [the BCEA] applies’.23 It also held that section 77(3) of the BCEA 

(quoted in paragraph 18 below) ‘expands the Labour Court’s jurisdiction to cover 

disputes arising from contracts of employment even if they are not regulated by 

[the BCEA]’ but that this jurisdiction ‘is shared with the civil courts’.24 

16. This conclusion is bolstered by the following four considerations.  

17. The first is simply the wording of sections 157(1) and 77(1).25 Section 157(1) 

 
18 Chirwa above n 8. 

19 Id para 60. 

20 Above n 14. 

21 Id para 73 (emphasis added). 

22 Amalungelo Workers’ Union v Philip Morris South Africa (Pty) Limited [2019] ZACC 45. 

23 Id para 24. 

24 Id para 23. 

25 The wording of an Act is, of course, the ‘inevitable point of departure’ in its interpretation – see Natal Joint 

Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA) para 18. 
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grants the Labour Court exclusive jurisdiction over matters ‘that … in terms of 

[the LRA] … are to be determined by the Labour Court’.26 Nowhere in the LRA is 

it stipulated that contractual claims in a labour setting are to be determined by 

the LRA. Similarly, section 77(1) of the BCEA grants the Labour Court exclusive 

jurisdiction ‘in respect of all matters in terms of [the BCEA]’. The BCEA does not 

govern the enforcement of a contract of employment qua its status as a contract. 

18. The second consideration is section 77(3) of the BCEA, which provides as 

follows: 

‘The Labour Court has concurrent jurisdiction with the civil courts to hear 

and determine any matter concerning a contract of employment, 

irrespective of whether any basic condition of employment constitutes a 

term of that contract.’ 

19. Section 157(2)(a) of the LRA plays a similar role to section 77(3) of the BCEA. It 

stipulates that ‘[t]he Labour Court has concurrent jurisdiction with the High Court 

in respect of any alleged or threatened violation of any fundamental right 

entrenched in Chapter 2 of the Constitution … and arising from … employment 

and from labour relations’. 

20. Section 157(2)(a) of the LRA, like section 77(3) of the BCEA, removes any doubt 

that the High Court enjoys concurrent jurisdiction to adjudicate contractual claims 

‘arising from … employment and from labour relations’. 

21. The third consideration is various long-standing interpretative presumptions, 

including the presumption that the Legislature intends to interfere with existing 

 
26 Our emphasis. 
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law as little as possible,27 and the presumption against ousting the jurisdiction of 

the courts.28 The High Court has, for centuries, enjoyed jurisdiction over claims 

for the enforcement of contractual rights arising from employment relationships. 

One would need a stronger indication than sections 157(1) and 77(1) to oust that 

jurisdiction. 

22. The fourth and final consideration is this: the Supreme Court of Appeal has 

repeatedly and consistently over many years held that the High Court and the 

Labour Court have concurrent jurisdiction to determine contractual claims arising 

from employment.29 

23. The upshot is that if the right is contractual the High Court retains its inherent, 

constitutional jurisdiction. The relevant statutes – section 77(3) of the BCEA and 

section 157(2)(a) of the LRA – also grant the Labour Court concurrent 

jurisdiction. But they do not take away the constitutional, or common-law 

jurisdiction of the High Court to determine contractual claims, including those 

arising from employment.  

24. As this Court has recognised on multiple occasions, a single set of facts can give 

rise to more than one claim, each cognisable by a different court. The claimant 

may elect which claim to pursue – and then take it to the appropriate court.30 

25. Thus, if an employer terminates a fixed-term employment contract and that 

 
27 Endorsed by this Court in Joseph v City of Johannesburg 2010 (4) SA 55 (CC) para 67. 

28 Paper, Printing, Wood and Allied Workers’ Union v Pienaar NO 1993 (4) SA 621 (A) at 636 – 637. The 

presumption applies even when the jurisdiction of one court is ousted to grant exclusive jurisdiction to another 

court of similar status – although with less force than when jurisdiction is granted to a court of lesser status. 

29 The cases are discussed in paragraphs 33 to 34 below. 

30 See Spilhaus Property Holdings (Pty) Ltd v Mobile Telephone Networks (Pty) Ltd 2019 (4) SA 406 (CC) 

paras 37 – 38 and Gcaba above n 14 para 75. 
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termination is unlawful because it is terminated in breach of the terms of that 

contract and unfair because the termination constitutes an unfair dismissal as 

envisaged in Chapter VIII of the LRA, then the employee has two claims. The 

contractual claim may be pursued in the High Court or in the Labour Court, while 

the unfair-dismissal claim may be pursued through the unfair dismissal structures 

of the LRA, including the CCMA and the Labour Court. 

26. The Applicant chose to approach the High Court to enforce her contractual right, 

not an unfair dismissal claim before the CCMA or the Labour Court. No statute 

has divested the High Court of its jurisdiction to hear that claim. The High Court 

was wrong to conclude it lacked jurisdiction. 

III. DIRECT APPEAL TO THE CONSTITUTIONAL COURT 

27. This Court will entertain an appeal directly from the High Court when it is in the 

interests of justice to do so. The relevant factors are ‘whether there are only 

constitutional issues involved, the importance of the constitutional issues, the 

saving in time and costs, the urgency, if any, in having a final determination of 

the matters in issue and the prospects of success.’31 These factors must be 

balanced against the disadvantage of not having the benefit of the SCA’s views. 

28. In this case, there are five reasons why it is in the interests of justice to by-pass 

the SCA.32 

 
31 Union of Refugee Women and Others v Director, Private Security Industry Regulatory Authority and Others 

[2006] ZACC 23; 2007 (4) BCLR 339 (CC); 2007 (4) SA 395 (CC) at para 21. 

32 The standard under section 167(6)(b) of the Constitution. 
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(a) The view of the Supreme Court of Appeal is not necessary  

29. This Court has held that the interpretation of the jurisdictional scheme created by 

the Labour Relations Act and related legislation is an important constitutional 

issue that deserves the attention of this Court.33 

30. The specific jurisdictional question raised by this application has never been 

pronounced upon by the Constitutional Court. This Court has never expressly 

held that a contractual claim that arises from an employment relationship to 

which the LRA and related legislation is applicable falls within the jurisdiction of 

both the High Court and the Labour Court (although, as set out above, this 

Court’s jurisprudence implies only one answer to the question). 

31. The Fredericks,34 Chirwa35 and Gcaba36 line of cases dealt with the extent to 

which administrative-law claims in an employment setting could be adjudicated 

upon by the High Court. In each of those cases, the claimant had not attempted 

to enforce contractual rights – he or she had attempted to enforce administrative-

law rights.37 As such, this Court did not have an opportunity expressly to 

pronounce on whether contractual claims in an employment setting fall within the 

jurisdiction of the High Court. 

 
33 Gcaba above n 14 paras 17 – 18 (in relation to the LRA) and Amalungelo Workers’ Union above n 22 paras 8 

– 9 (in relation to the BCEA). 

34 Fredericks v MEC for Education and Training, Eastern Cape 2002 (2) SA 693 (CC). 

35 Chirwa above n 8. 

36 Gcaba above n 14. 

37 See Fredericks above n 34 paras 11 and 32 and Gcaba above n 33 para 44. When the dust settled, the Gcaba 

court had made it clear that the import of Chirwa was that the High Court retains the jurisdiction to decide 

administrative-law claims arising from employment disputes, but that a labour decision by a public-sector 

employer is unlikely to be administrative action (at paras 64 – 68). Put differently, an administrative-law claim 

against a public-sector employer in the High Court will generally fail because the employer’s decision is not 

administrative action – not because the High Court lacks jurisdiction. 
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32. In Amalungelo Workers’ Union,38 while this Court pronounced obiter on the 

concurrent jurisdiction of the Labour Court under section 77(3) of the BCEA,39 it 

was primarily concerned with whether the Labour Court’s jurisdiction over certain 

types of labour dispute is ousted until after a labour inspector has resolved the 

dispute.40 

33. The SCA, on the other hand, has repeatedly, expressly and with rationes 

decidendi held that contractual claims in a labour context fall within the 

jurisdiction of the High Court. The clearest holding in this regard is in 

Makhanya,41 where Nugent JA held as follows for a unanimous panel: 

‘The LRA creates certain rights for employees that include “the right not to 

be unfairly dismissed and [not to be] subjected to unfair labour practices”. I 

will refer to those rights interchangeably as “LRA rights”. Yet employees 

also have other rights … arising from the general law. One is the right that 

everyone has (a right emanating from the common law) to insist upon 

performance of a contract. Another is the right that everyone has … to just 

administrative action. 

Thus there is the potential … for three separate claims to arise when an 

employee’s contract is terminated. One is for infringement of his or her LRA 

right. Another is for infringement of his or her common-law right. And where 

it occurs in the public sector, a third is for infringement of his or her 

constitutional right. 

An LRA right is enforceable only in [the CCMA] or in the Labour Court. … 

The common-law right is enforceable in the High Courts and in the Labour 

 
38 Above n 22. 

39 Id paras 22 – 25. 

40 Id para 1. 

41 Makhanya v University of Zululand 2010 (1) SA 62 (SCA). 
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Court. And the constitutional right is enforceable in the High Courts and in 

the Labour Court.’42 

34. The SCA has made similar findings in at least four other judgments Fedlife v 

Wolfaardt,43 McKenzie,44 Manana45 and Lewarne v Fochem.46 Five times, 

therefore, the SCA has ruled the same way on this Court’s second question. 

35. A litigant is generally required to visit the SCA before coming to this Court so that 

this Court may have the benefit of the views of the SCA.47 Here, the SCA has 

expressed its views on the High Court’s jurisdiction over contractual claims in 

labour disputes clearly and on several occasions. It is not necessary to ask the 

SCA to repeat itself on this issue again. 

(b) Ms Baloyi raises vital constitutional issues 

36. This Court is, ceteris paribus, more willing to entertain direct appeals when they 

involve the application of the Constitution, rather than the development of the 

common law or another field in which the SCA holds special expertise.48 

37. Ms Baloyi raises constitutional issues: the jurisdiction of the High Court in certain 

contract-of-employment disputes,49 whether the Public Protector complied with 

 
42 Id paras 11 – 13 (paragraph numbers and footnotes removed). See also the summary at para 18. 

43 Fedlife Assurance Ltd v Wolfaardt 2002 (1) SA 49 (SCA). 

44 South African Maritime Safety Authority v Mckenzie 2010 (3) SA 601 (SCA) paras 7 – 9. 

45 Manana v King Sabata Dalindyebo Municipality [2010] ZASCA 144 para 23. 

46 Lewarne v Fochem International (Pty) Ltd [2019] ZASCA 114. 

47 See, for example, S v Bierman 2002 (5) SA 243 (CC). 

48 Masetlha v President of the Republic of South Africa 2008 (1) SA 566 (CC) paras 27 – 30. 

49 FA paras 49 – 55. That this is a constitutional issue is made clear in Gcaba above n 14 para 17. 
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the rule of law in the context of public sector employment,50 the interpretation of 

the Public Protector Act51 (legislation required by section 182 of the 

Constitution),52 and whether the Public Protector has violated her constitutional 

obligations under section 181(2) of the Constitution.53 These issues lie within the 

heartland of this Court’s constitutional role. 

(c) Guidance from this Court is necessary 

38. Teffo J incorrectly interpreted this Court’s judgment in Chirwa to mean that the 

High Court has no jurisdiction over employment-related contractual claims and 

appeared to ignore the express and binding authority of the SCA that held 

otherwise. Teffo J noted Ms Baloyi’s counsel’s reliance on Makhanya, Fedlife 

and McKenzie54 but then held that they are ‘distinguishable’ without explaining 

why.55 

39. This is a mistake the High Court has made before. The High Court bench in 

Lewarne v Fochem made it,56 as did the bench in Makhanya.57 It would therefore 

be useful for this Court to provide guidance on the jurisdiction of the High Court 

in contractual claims in an employment setting – as this Court did in Gcaba in 

relation to administrative-law claims. 

 
50 Khumalo and Another v Member of the Executive Council for Education: KwaZulu Natal [2013] ZACC 49; 

2014 (3) BCLR 333 (CC); 2014 (5) SA 579 (CC) para 22. 

51 Public Protector Act 23 of 1994. 

52 FA pp 19 – 20 paras 60 – 63. 

53 FA para 45 (inclusive) and paras 71 – 72. 

54 HC judgment paras 41 – 43. 

55 HC Judgment para 59. 

56 Lewarne v Fochem above n 46 paras 5 and 9. 

57 Makhanya above n 41 paras 2 – 3. 
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(d) The matter is urgent 

40. If Ms Baloyi is required first to go to the SCA, six to twelve months would be 

added to the time it would take for this application to be resolved. That would 

undermine the effectiveness of any relief Ms Baloyi would receive on appeal in 

two respects: from the personal perspective of Ms Baloyi; and because of the 

important constitutional position of the Public Protector. 

(i) Ms Baloyi’s position 

41. Ms Baloyi’s fixed-term contract expires in 2024.58 This is time as COO that Ms 

Baloyi cannot get back – and time that Ms Mkhwebane is given to continue her 

current wrongdoing, but with a COO that might be less willing to challenge her. 

42. Moreover, if her position is filled while this matter goes to the SCA, one of two 

undesirable things will occur. Either Ms Baloyi will be denied reinstatement 

because the position has been filled, or the new COO will be removed – to her 

personal detriment and to the stability of the office of COO.59 

43. Ms Baloyi occupies a similar position to the appellant in Masetlha.60 He was the 

head of the National Intelligence Agency (‘the NIA’), and the President had 

terminated his fixed-term employment contract early – and unlawfully, according 

to Mr Masetlha.61 He sued for reinstatement: a contractual claim for specific 

 
58 FA para 34. 

59 See the discussion in Corruption Watch NPC v President of the Republic of South Africa; Nxasana v Corruption 

Watch NPC 2018 (10) BCLR 1179 (CC) paras 68 – 88. 

60 Masetlha above n 48. 

61 Id paras 1 – 2. 
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performance of his employment contract.62 

44. After losing in the High Court, Mr Masetlha sought leave to appeal directly to this 

Court. Moseneke DCJ, for the majority, granted it.63 His reasoning is of direct 

application to Ms Baloyi: 

‘On whether it is in the interests of justice to hear this matter and in 

particular whether the applicant should be permitted to appeal directly to 

this court, it must first be said that his term of office was due to expire on 

31 December 2007. Thus, there is urgency and merit in having the 

suspension and dismissal disputes determined before that date. If the 

applicant were to appeal to the full bench of the provincial division or to the 

Supreme Court of Appeal, a possible further appeal to this court would be 

frustrated because, on expiry of his term of office, his claim for 

reinstatement would become academic well before the appeal found its way 

to this court.’64 

(ii) The constitutional position of the Public Protector 

45. The lawful governance of the Public Protector is of grave constitutional 

importance. As the Chief Justice held in EFF v Speaker,65 she is one of the 

Constitution’s ‘true crusaders and champions of anti-corruption and clean 

governance’.66 She gives ‘even to the poor and marginalised a voice’ and has 

‘teeth that would bite corruption and abuse excruciatingly’.67 

 
62 Id para 4. Because neither the LRA nor the Promotion of Administrative Justice Act 3 of 2000 (‘PAJA’) applied 

to employees of the NIA, Masetlha avoided the jurisdictional issues raised in Fredericks, Chirwa and Gcaba. 

63 Id paras 27 – 30. 

64 Id para 29. 

65 Economic Freedom Fighters v Speaker of the National Assembly 2016 (3) SA 580 (CC). 

66 Id para 52. 

67 Ibid. 



 16 

46. Her powers to root out corruption are premised on the understanding that she 

will be a person of integrity; that she will conduct herself within the law; that she 

will not act in pursuit of her own interests; that she will act impartially, without fear 

or favour; and that she will not abuse the powers granted to her by law. 

47. Ms Baloyi makes the case that Ms Mkhwebane has abused the power of her 

office by manipulating the conduct, content and timing of investigations for 

ulterior purposes; that she has made false statements in court papers; that she 

is aided and abetted by a CEO who has been illegally appointed because he 

should have been automatically disqualified by virtue of his dishonest conduct; 

and that she is biased68 – that she has an axe to grind against the President, the 

Minister of Public Enterprises and the head of IPID.69 

48. In short, Ms Baloyi’s application shows serious rot at the core of one of the 

Constitution’s most important institutions. 

49. Because the application involves allegations of the abuse of public power, it is 

almost by definition urgent.70 When the abuse is alleged to be taking place in the 

office of the Public Protector, it is urgent for this Court – the highest guardian of 

our constitutional democracy and the nation’s apex court – to resolve the issue. 

(e) Prospects of success are strong 

50. For the reasons given in Part II on the jurisdictional question, and for the other 

reasons set out in the application for leave to appeal, Ms Baloyi has strong 

 
68 FA p 9 para 30. 

69 FA pp 13 – 14 para 45 (inclusive). 

70 See Apleni v President of the Republic of South Africa [2018] 1 All SA 728 (GP) para 10. 
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prospects of success. The termination of her contract was self-evidently unlawful. 

The only reasonable explanation for the Public Protector and the CEO’s conduct 

is a desire to remove an impediment to their ability to abuse the office for 

improper ends. If this Court hears the matter, it is probable it will reinstate Ms 

Baloyi and declare that Ms Mkhwebane has abused her office. 
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