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[bookmark: _Toc37319375]INTRODUCTION
1 Chapter 2 of the Equality Act[footnoteRef:1] is the product of the mandatory injunction in section 9(4) of the Constitution that “[n]ational legislation must be enacted to prevent or prohibit unfair discrimination”.  Section 10(1) is the chapter’s primary mechanism to prevent or prohibit unfair discrimination caused by speech. [1:  	Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000.] 

2 The principal legal question in this case is whether s 10(1) of the Equality Act finds the balance between rights – equality and dignity, on the one hand, and freedom of expression, on the other – in a constitutionally permissible manner.  Accordingly, this case does not merely call for an analysis of the extent to which s 10(1) limits the right to freedom of expression.  Rather, it concerns how the legislature has accomplished its constitutional mandate – the very purpose of the Equality Act – with particular regard to the right to freedom of expression.
3 The South African Holocaust and Genocide Foundation joins this matter as an amicus, as it did in the pending case of Masuku.[footnoteRef:2]  The Foundation researches and promotes awareness of, among other things, the genesis of genocide.  Whether in Germany in the 1930s or Rwanda in the 1990s, genocide always begins with words.  Words lay the basis for the persecution of vulnerable groups. [2:  	Case number CCT14/2019.] 

4 Both this case and Masuku concern the use of speech in the persecution of vulnerable groups – the LGBTI and Jewish communities – and whether s 10(1) prohibits that speech.  Since the Court will determine the proper ambit and constitutionality of s 10 of the Equality Act in the present matter, its outcome will impact significantly on Masuku and on any number of pending (and future) hate speech cases.
5 We make the following submissions:
Properly interpreted, the prohibition in s 10(1) is mandated and indeed required by s 9(4) of the Constitution.  It accordingly does not affect speech that enjoys constitutional protection.  The enquiry into the constitutionality of s 10(1) ends there.
If, however, the Court finds that s 10(1) prohibits constitutionally protected speech, it does not follow that the section offends the Constitution, as the legislature may limit the right to freedom of expression within constitutional bounds.  The question then is whether Parliament has found an appropriate balance between the competing rights of dignity and equality on the one hand and freedom of expression on the other.  We submit, particularly in the light of Parliament’s considerable latitude in this regard, that it has so.
If, however, the Court finds that s 10(1) infringes s 16(1) of the Constitution, then we submit that the infringement is justified in terms of a limitations analysis.
If none of these arguments succeed and the Court declares s 10(1) invalid, we submit that it would be just and equitable to suspend the declaration of invalidity for a period, coupled with an interim reading-in of a provision that prohibits expression that does not enjoy constitutional protection. Without such an order, the Court would leave an impermissible constitutional lacuna with regard to any number of pending and future cases, including Mr Qwelane’s.
Finally, we submit that the case against Mr Masuku remains intact even if this Court does not uphold the appeal.
[bookmark: _Toc37319376]SECTION 10(1) OF THE EQUALITY ACT
6 Section 10 (1) reads:
“Subject to the proviso in section 12, no person may publish, propagate, advocate or communicate words based on one or more of the prohibited grounds,[footnoteRef:3] against any person, that could reasonably be construed to demonstrate a clear intention to— [3:  	The “prohibited grounds”, as defined in section 1, are:
“(a)	race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language, birth and HIV/AIDS status; or
(b)	any other ground where discrimination based on that other ground—
(i)	causes or perpetuates systemic disadvantage;
(ii)	undermines human dignity; or
(iii)	adversely affects the equal enjoyment of a person’s rights and freedoms in a serious manner that is comparable to discrimination on a ground in paragraph (a).”] 

(a) be hurtful;
(b) be harmful or to incite harm;
(c) promote or propagate hatred.”
Constitutional Context
7 The Equality Act is the means by which Parliament pursued its constitutional mandate and duty to “prevent or prohibit unfair discrimination”[footnoteRef:4] and to promote and fulfil the right to human dignity enshrined in s 10. [4:  	Section 9(2) of the Constitution requires Parliament to design measures to protect and advance persons disadvantaged by unfair discrimination.  Section 9(4) requires Parliament to enact legislation to prevent unfair discrimination.  That legislation is the Equality Act.] 

8 Since the right to equality entitles everyone to “equal concern and respect across difference”,[footnoteRef:5] it is bound inextricably to the right to dignity. [5:  	Minister of Home Affairs and Another v Fourie and Another (Doctors for Life International and Others, Amici Curiae); Lesbian and Gay Equality Project and Others v Minister of Home Affairs and Others 2006 (1) SA 524 (CC) paras 60–1.] 

“A constant refrain in our Constitution is that our society aims at the restoration of human dignity because of the many years of oppression and disadvantage.  While it is not suggested that there is a hierarchy of rights it cannot be gainsaid that dignity occupies a central position.  After all, that was the whole aim of the struggle against apartheid – the restoration of human dignity, equality and freedom.  If human dignity is regarded as foundational in our Constitution, a corollary thereto must be that it must be jealously guarded and protected.”[footnoteRef:6] [6:  	NM v Smith and Others (Freedom of Expression Institute as Amicus Curiae) 2007 (5) SA 250 (CC) paras 49-50.] 

9 The preamble to the Equality Act recognises that the consolidation of our democracy requires proactive intervention to eradicate social and economic inequalities, especially those that are systemic in nature.  The Equality Act endeavours to facilitate the transition to a democratic society, united in diversity, marked by human relations that are caring and compassionate, and guided by the principles of equality, fairness, equity, social progress, justice, human dignity and freedom.
10 Chapter 2 of the Equality Act fulfils this purpose by identifying the acts and speech that discriminate against people and demean them for what they are.  It calls this speech “hate speech”.  Hate speech assaults the dignity of those it targets; it undermines the core of who they are; it characterises them as less than human.  Hate speech travels beyond mere offensiveness.  It erodes the core of human dignity and, in so doing, violates the right to equality of the most vulnerable groups of our society.
11 In Masuku, the Foundation adduced expert evidence that explained how hate speech lays the basis for the persecution of vulnerable groups.  The first stage of genocide is always words.  Words are used to dehumanise the victim group to create an “us and them” polarisation.  The “them” becomes an acceptable target of violence because leaders have repeatedly described them as less human than the rest of society.  Polarisation and dehumanisation are necessary precursors to the violence which follows. 
[bookmark: _Toc37319377]The meaning of “hurtful” and “harmful”
12 The words “hurtful” and “harmful” (in ss 10(1)(a) and (b)) ordinarily carry a wide range of meaning, from merely unkind and spiteful to repulsive and intolerable.  Against the backdrop of the constitutional context and purpose of the Equality Act, however, these words must be understood as referring only to the most egregious speech; that which erodes the core of human dignity.  This means that s 10(1) targets only speech that causes severe psychological hurt, that harms or incites harm, and that propagates hatred that undermines our constitutional project to provide substantive equality for all.
[bookmark: _Toc37319378]An objective standard
13 The test for hate speech in s 10(1) is whether the impugned speech “could be reasonably construed to demonstrate a clear intention to incite harm”.  The SCA interpreted this phrase as establishing a “subjective opinion of a reasonable person hearing the words”.[footnoteRef:7] [7:  	SCA judgment para 66.] 

14 In Khumalo,[footnoteRef:8] Sutherland J interpreted this “tortuous phrase” as setting an objective standard.  The learned judge found that the question the court must ask is whether the harm could be incited by the effect of the speech on the reasonable reader or audience and not whether the intention of the speaker was to incite harm.[footnoteRef:9]  He added that –  [8:  	South African Human Rights Commission v Khumalo 2019 (1) SA 289 (GJ) (“Khumalo”).]  [9:  	Khumalo para 89.] 

“the standard of the reasonable person, applied to s 10(1), means, therefore, whether a reasonable person could conclude (not inevitably should conclude) that the words mean the author had a clear intention to bring about the prohibited consequences.  Words obviously mean what they imply.”[footnoteRef:10] [10:  	Khumalo para 88.] 

15 We respectfully commend this approach, which is in line with the tests our courts apply in defamation and injuria cases.[footnoteRef:11] [11:  	See, for example, Le Roux and Others v Dey  (Freedom of Expression Institute and Restorative Justice Centre as amici curiae) 2011 (3) SA 274 (CC) para 89.  ] 

[bookmark: _Toc37319379]Disjunctive or conjunctive
16 The SCA held that the requirements in section 10(1)(a) to (c) can only be read disjunctively.  Since s 10(1) prohibits words that are merely hateful or harmful, the Court reasoned, the bar for determining what constitutes hate speech is set too low, and the section is accordingly unconstitutional.[footnoteRef:12] [12:  	SCA judgment para 64.] 

17 The analysis of the SCA, with respect, disregards the imperative of s 39(2) of the Constitution that, when interpreting legislation, courts are required to promote the spirit, purport and objects of the Bill of Rights.  This means that an interpretation that falls within constitutional bounds must be preferred to one that does not, provided that such an interpretation can be reasonably ascribed to the relevant provision.[footnoteRef:13]  Section 10(1) must accordingly be interpreted to “bear a meaning which is the least destructive of other entrenched rights and in this case free expression rights.”[footnoteRef:14] [13:  	Investigating Directorate: Serious Economic Offences v Hyundai Motor Distributors (Pty) Ltd 2001 (1) SA 545 (CC) (“Hyundai”) paras 22-3.]  [14:  	Laugh It Off Promotions CC v South African Breweries International (Finance) BV t/a Sabmark International 2006 (1) SA 144 (CC) para 48.  See also Khumalo.] 

18 While s 10 is phrased inelegantly, it can reasonably be read to be within constitutional bounds.  It is possible to do so on a disjunctive reading, if the words “hurtful” and “hateful” are confined to severe ends of the spectrum of meaning they signify.  We submit, however, that s 10(1) is also reasonably capable of a conjunctive reading.  The Court should prefer this reading, if this is necessary to render the section consistent with s 16 of the Constitution.
19 The SCA’s conclusion, that s 10(1) must be read disjunctively, turned on the absence of the word “and” after the semi-colons connecting the various subsections of the section, which, it held, precluded a conjunctive reading.[footnoteRef:15]  However, this cannot be the determining factor as there is also not an “or” after the relevant semi-colons.  This feature of the text is accordingly not decisive of the question whether the subsections are disjunctive or conjunctive; they may be read either way without straining their language. [15:  	SCA judgment para 64.] 

20 We submit that all three subsections of s 10(1) may be read conjunctively, if this is necessary to achieve the alignment that produces that consistency.  On a conjunctive reading, pinning down the meanings of “hateful” and “harmful” is less important, as all prohibited speech must “promote or propagate hatred” and must “incite” harm.[footnoteRef:16] [16:  	See Khumalo paras 81–3, where Sutherland J adopts a conjunctive reading and notes the cases that have adopted a disjunctive meaning.] 

[bookmark: _Toc37319380]SECTION 10(1) IS CONSTITUTIONALLY MANDATED
21 If s 10(1) is conjunctively read, then it exceeds the bounds of s 16(2) of the Constitution in only one material respect.  That is that s 10(1) prohibits hate speech on all the defined prohibited grounds[footnoteRef:17] and not only on those enumerated in s 16(2)(c).[footnoteRef:18] [17:  	Defined in section 1(1) of the Equality Act.]  [18:  	Race, ethnicity, gender and religion.] 

22 But Parliament was not at liberty to confine its prohibition of hate speech to the grounds enumerated in s16(2).  Section 9(4) of the Constitution obliged it to prevent or prohibit all “unfair discrimination”.  It could only do so by extending its prohibition of hate speech to all the grounds of unfair discrimination enumerated in s 9(3).[footnoteRef:19]  Section 10(1) is thus mandated and indeed required by the Constitution itself. [19:  	Section 9(3) does not enumerate all the grounds of unfair discrimination but says that they include race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.] 

[bookmark: _Toc37319381]BALANCING EQUALITY AND FREEDOM OF EXPRESSION
23 Even if this Court finds that s 10(1) does prohibit expression protected under s 16(1) of the Constitution, it does not necessarily violate the right to freedom of expression.  Section 16(2) identifies certain forms of hate speech that are so beyond the pale that they would not, even at the first level of the constitutional enquiry, qualify for protection.  The existence of s 16(2) does not mean that the legislature is barred from placing further limitations on speech.
24 Section 10(1) is located at the confluence of three rights, equality, dignity and freedom of expression, and must give sufficient regard to all three.  On the one hand, the constitutional mandate of s 10(1) to provide effective protection of the rights of vulnerable groups to equality and dignity; on the other, it may not limit freedom of expression unduly in doing so.  Accordingly, this case does not turn on an analysis of whether s 10(1) violates the right to freedom of expression.  Rather, the principal legal question is whether the section achieves an appropriate balance between the rights enshrined in ss 9, 10 and 16(1) of the Constitution.
25 If one assumes that the various rights in the Bill of Rights are not inherently in conflict with one another, but that, properly interpreted, rights in tension with one another can be construed harmoniously, then it follows that the Constitution itself envisages inherent boundaries on each right.  In this instance, it means that s 10(1) is unconstitutional only if the balance it strikes limits the right to freedom of expression beyond that internal boundary.
26 Where the Constitution draws the internal boundaries of the various rights is a difficult question that we do not attempt to answer.  However, we submit that Parliament must be afforded considerable latitude in determining how to strike the balance: “it is for Parliament to make legislative choices as long as they are rational and otherwise constitutionally compliant.”[footnoteRef:20]  The requirement of rationality is restricted to the threshold question of whether the legislative measure is properly related to the public good it seeks to achieve.  Accordingly, the rationality inquiry “is not directed at testing whether legislation is fair or reasonable or appropriate.  Nor is it aimed at deciding whether there are other or even better means that could have been used.”[footnoteRef:21] [20:  	My Vote Counts v Speaker of the National Assembly 2016 (1) SA 132 (CC) para 155; My Vote Counts NPC v Minister of Justice and Correctional Services and Another 2018 (5) SA 380 (CC) para 79.]  [21:  	Law Society of South Africa v Minister of Transport 2011 (1) SA 400 (CC) para 35.] 

27 This means that, even if the ambit of s 10(1) is somewhat wider than the reach of s 16(2) of the Constitution , this Court should be slow to find that the Equality Act’s limitation of s 16(1) of the Constitution is beyond that which the Constitution imposes on itself.
28 If we are wrong, however, then the Court must determine whether the limitation is justifiable in terms of s 36 of the Constitution.
[bookmark: _Toc37319382]JUSTIFICATION ANALYSIS
29 In Islamic Unity Convention, this Court recognised that limitations on speech not falling within the ambit of s 16(2) of the Constitution may be justified under s 36 of the Constitution:
“Where the state extends the scope of regulation beyond expression envisaged in section 16(2), it encroaches on the terrain of protected expression and can do so only if such regulation meets the justification criteria in section 36(1) of the Constitution.”[footnoteRef:22] [22:  	Islamic Unity Convention v Independent Broadcasting Authority 2002 (4) SA 294 (CC) para 34.] 

30 The Court reinforced this by explaining that:
“The right [in section 16(1)] is accordingly not absolute; it is, like other rights, subject to limitation under section 36(1) of the Constitution. Determining its parameters in any given case is therefore important...”[footnoteRef:23] [23:  	Islamic Unity Convention para 30.] 

31 A limitations analysis proceeds from the question whether s 10(1) strikes an appropriate balance between its purpose and the limitation on free expression.[footnoteRef:24] [24:  	See Johncom Media Investments Limited v M and Others 2009 (4) SA 7 (CC) paras 24-5; Christian Education South Africa v Minister of Education 2000 (4) SA 757 (CC) paras 29-31.] 

32 The purpose of the Equality Act – to eliminate discrimination and to protect the dignity of targeted groups – assumes a special importance as it is determined by s 9 of the Constitution, rather than by the legislature.  The Equality Act was so integral to the constitutional project that the Constitution provided that the legislation had to be enacted within three years of the date on which the new Constitution took effect.[footnoteRef:25] [25:  	Schedule 6 to the Constitution item 23(1).] 

33 The judgment of the SCA does not even enquire whether s 10(1) reaches beyond the purpose of the Equality Act or whether that purpose could be achieved by less restrictive means. Instead, it found that the section cannot be justified merely because it “travel[s] far beyond the reach of the prohibition in s 16 of the Constitution”.[footnoteRef:26]  But s 10(1) is not unconstitutional merely because it prohibits constitutionally protected speech.  The question is whether it prohibits more speech than is reasonable and justifiable in achieving its constitutionally prescribed purpose. [26:  	SCA judgment para 78.] 

34 A justification analysis “involves the weighing up of competing values, and ultimately an assessment based on proportionality”.[footnoteRef:27]  The SCA, with respect, considered only one side of the scale – the nature and effect of the infringement – and left the other side – the purpose and effects of the infringing provision – empty.  The result of the balancing exercise, such as it was, was therefore inevitable. [27:  	S v Makwanyane 1995 (3) SA 391 (CC) para 104.] 

35 Taking into account the purpose of s 10(1), we submit that the limitation that the prohibition imposes on freedom of expression is demonstrably justified in a free and democratic society.  It appropriately balances the fundamental values underlying freedom of expression with competing constitutional rights and other values essential to a free and democratic society, in this case a commitment to equality and respect for group identity and the inherent dignity owed to all human beings.
[bookmark: _Toc37319383]REMEDY
36 We have submitted that,
· in the first instance, s 10(1), properly interpreted, is constitutionally mandated;
· if s 10(1) does limit expression protected by s 16(1), it is not necessarily unconstitutional, as the limitation goes no further than that the Constitution itself envisages;
· if it does, however, then the limitations it imposes are justified in terms of s 36 of the Constitution.
37 This Court need only consider the question of remedy if we are wrong on all three counts.  In that event, the Court must declare s 10(1) invalid to the extent that it is inconsistent with the Constitution.[footnoteRef:28]  The Court may then make any order that is just and equitable, including an order suspending the declaration of invalidity for a period.[footnoteRef:29] [28:  	Section 172(1)(a) of the Constitution.]  [29:  	Section 172(1)(b) of the Constitution.] 

38 We submit that it would be just and equitable to suspend the declaration of invalidity for a period, coupled with an interim reading-in order.  This would avoid the disruptive effects of a declaration of constitutional invalidity, particularly since this is a case in which the striking down of s 10(1) would otherwise leave a lacuna: as in Herbert, “the immediate operation of the order would create a void from which greater injustice or serious disruption of good governance would flow that the need to suspend would be warranted.”[footnoteRef:30] [30:  	Herbert NO and Others v Senqu Municipality and Others 2019 (6) SA 231 (CC) (“Herbert”) para 40.  And see, for example, Minister of Home Affairs and Another v Fourie and Another; Lesbian and Gay Equality Project and Others v Minister of Home Affairs and Others 2006 (1) SA 524 (CC); Doctors for Life International v Speaker of the National Assembly and Others 2006 (6) SA 416 (CC); Premier, Limpopo Province v Speaker of the Limpopo Provincial Legislature and Others 2012 (4) SA 58 (CC); Gaertner and Others v Minister of Finance and Others 2014 (1) SA 442 (CC); Levenstein and Others v Estate of the Late Sidney Lewis Frankel and Others 2018 (8) BCLR 921 (CC); Minister of Justice and Constitutional Development and Others v Prince and Others 2018 (6) SA 393 (CC); Nandutu and Others v Minister of Home Affairs and Others 2019 (5) SA 325 (CC) (“Nandutu”); Centre for Child Law and Others v Media 24 Limited and Others 2020 (3) BCLR 245  (CC).] 

39 The lacuna that would result from the striking down of s 10(1) with immediate effect would be constitutionally impermissible, as it would mean that the legislature would be unable to fulfil its obligation under s 9 of the Constitution until it enacts a new prohibition on hate speech.  Mr Qwelane, and others in his position, could not be held to account at all, notwithstanding the merits of the complaints against them.  Hate-mongers could say what they like, and the state – and the Human Rights Commission in particular – would be forced to stand by helplessly, disabled from protecting the right to equality and dignity of the most vulnerable members of society.
40 [bookmark: _Ref37176892]The Court can couple the suspension order with appropriate interim relief to cater for the rights of Mr Qwelane (and those similarly situated).[footnoteRef:31]  If the Court severs s 10(1) of the Equality Act and reads in a prohibition of the types of speech listed in s 16(2)(c) of the Constitution, Mr Qwelane could not complain that his rights are violated.  That is because, as the SCA recognised –  [31:  	Johncom Media Investments Ltd v M and Others 2009 (4) SA 7 (CC) para 40; Estate Frankel paras 67-73; Nandutu paras 91 and 92.] 

“one can hardly argue that the legislature was not intent on ensuring at least the minimum protection by way of limitation of free expression in the terms set out in s 16(2)(c) and that would be in keeping with the framework of PEPUDA the object of which is to promote equality and regulate hate speech.”[footnoteRef:32] [32:  	SCA judgment para 92.] 

41 If the interim provisions are largely restricted to prohibiting expression that is not constitutionally protected, there is no retrospective effect.  Mr Qwelane cannot be heard to say that he could not have been expected to know that he was susceptible to a hate speech complaint.  It is accordingly in no way analogous to a situation where a harsher punishment is imposed retrospectively for a crime committed,[footnoteRef:33] contrary to the reasoning of the SCA.[footnoteRef:34] [33:  	See, for instance, Phaahla v Minister Of Justice And Correctional Services And Another 2019 (2) SACR 88 (CC) (“Phaahla”), which concerned the constitutionality of provisions setting the time after which sentenced offenders would become eligible for parole. Inmates sentenced to life imprisonment before 1 October 2004 become eligible for parole after having served 20 years; while inmates sentenced to life imprisonment from 1 October 2004 onwards must serve a minimum of 25 years before they may be considered for release on parole.  This Court held this to be contrary to section 35(3)(n) of the Constitution, protects an accused person against the retrospective application of increased prescribed punishment.]  [34:  	SCA judgment para 95.] 

42 What is left is the wording of the interim provision.  Section 16(2)(c) of the Constitution excludes from the expression protected by s 16(1) “advocacy of hatred that is based on race, ethnicity, gender or religion, and that constitutes incitement to cause harm.”
43 The SCA formulated the interim provision (to be read s 10(1)) as follows:
“No person may advocate hatred that is based on race, ethnicity, gender, religion or sexual orientation and that constitutes incitement to cause harm.”
44 [bookmark: _Ref37176899]Accordingly, the SCA’s formulation tracks the wording of s 16(2)(c), bar its addition of the ground of sexual orientation.  It would seem that the SCA added this ground to cater for the complaint at hand.
45 We suggest instead that the provision include all the grounds of discrimination identified in s 9(3) of the Constitution.[footnoteRef:35]  That would align with the constitutionally mandated purpose of the Equality Act “to protect or advance persons, or categories of persons, disadvantaged by unfair discrimination may be taken.” [35:  	Race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.] 

46 We conclude that, on this basis, the complaints against Mr Qwelane may properly be adjudicated on in terms of the interim reading of section 10(1).  If the facts proved at his trial meet the test prescribed by the interim reading of section 10(1), liability ought to follow.
47 The Foundation aligns itself with the submissions of the Psychological Society of South Africa in this regard.  In the impugned article, Mr Qwelane branded the constitutional protection of homosexuals a madness responsible for the erosion of the values of right-thinking people.  He degraded the very humanity of homosexuals, expressly relegating the sexual act of same-sex couples to the realm of animalism.  Mr Qwelane’s article accordingly advocated hatred against people already disadvantaged by unfair discrimination in a manner that constituted incitement to cause harm.  If the Equality Act is to achieve its purpose, he should be held to account.
[bookmark: _Toc37319384]THE IMPLICATIONS FOR MASUKU
48 We submit that the order of the SCA does not affect this Court’s determination of the Masuku case.  The law under which Mr Masuku’s expression was judged always existed and is extant notwithstanding the SCA’s order.
49 The Human Rights Commission’s complaint against Mr Masuku was that he advocated hatred on the basis of religion in a manner that amounted to incitement to cause harm.  That category of speech was always excluded from constitutional protection, as it expressly falls within the ambit of s 16(2) of the Constitution.  It similarly falls within the ambit of the interim provision the SCA formulated to replace s10(1) of the Equality Act, pending a legislative amendment.
50 In argument, counsel for Mr Masuku explained that Mr Masuku had not challenged the constitutionality of s 10 of the Equality Act precisely because the charges brought against him went no wider than the formulation of “hate speech” in s 16(2)(c) of the Constitution.
51 Accordingly, even if this Court dismisses the appeal in the present matter, it can still determine the complaint against Mr Masuku.
52 While the order of the SCA in Qwelane does not affect this Court’s determination of Masuku, the reasoning of the judgment does.  The SCA suspended the operation of its finding of constitutional invalidity and read in an interim provision to replace s 10(1), ostensibly to prevent a constitutional lacuna from arising.  It confined the interim provision to prohibiting only speech excluded from constitutional protection, ostensibly to avoid it having retrospective effect.  Yet, turning in on its own reasoning, the SCA found that the effect of its order is that the finding of the Equality Court against Mr Qwelane must be set aside, as the interim provision “was not in that form when the article was published or the complaint adjudicated” and therefore that determining the complaint against Mr Qwelane in terms of the interim provision would offend the rule against retrospectivity.[footnoteRef:36] [36:  	SCA judgment para 95.] 

53 We submit with respect that the reasoning of the SCA is wrong in this regard.  The terms of its own order required it to determine the complaint against Mr Qwelane in terms of the interim provision in order to obviate the lacuna it identified.  No issue of retrospectivity arises.  We refer to the section on remedy above and to paragraphs 40 to 44 in particular.
[bookmark: _Toc37319385]CONCLUSION
54 The Foundation asks that the Court upholds the appeal and reinstates the order of the High Court.
Wim Trengove SC
Carol Steinberg
Ingrid Cloete
Mfundo Salukazana

Counsel for the South African Holocaust
and Genocide Foundation

Chambers, Sandton

9 April 2020


18

