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1 Nature of the proceedings: 

1.1 This is an application in terms of Rule 16(2) to confirm a declaration of 

invalidity of section 10 of the Promotion of Equality and Prevention of 

Unfair Discrimination Act 4 of 2000 (the “Equality Act”) by the Supreme 

Court of Appeal (“SCA”). 

1.2 The matter also comes before this Court as an application for leave to 

appeal against the judgment and order of the SCA on 29 November 2019. 

1.3 Media Monitoring Africa (“MMA”) has been admitted as the seventh 

amicus curiae. 

2 Issues: 

2.1 This Court is called upon to decide two discrete questions. 

2.1.1 First, is section 10 of the Equality Act constitutionally invalid due 

to its overbreadth and vagueness?  

2.1.2 Second, even if the Equality Act is unconstitutional, should the 

complaint against Mr Qwelane nevertheless be upheld? 

2.2 MMA’s submissions are confined to the first of these questions. 

3 Portions of the record: 

3.1 MMA does not rely on the record and makes only legal submissions. 



4 Estimate of the duration of oral argument: 

4.1 One day. 

5 A summary of MMA’s argument: 

5.1 MMA does not adopt an absolutist approach to freedom of expression. It 

urges balance, as the Constitution itself does. 

5.2 However, MMA submits that it is only if the Equality Act is read in the 

most restrictive manner – that is, as containing conjunctive requirements 

– that it can conceivably pass constitutional muster.  

5.3 However, the conjunctive interpretation has textual and purposive 

difficulties. If the Equality Act is incapable of such a reading, and must be 

read disjunctively, then it prohibits merely hurtful speech and is plainly 

unconstitutional.  

5.4 In fact, section 10 may suffer from unjustifiable overbreadth, and 

impermissible vagueness, whether read disjunctively or conjunctively. 

The parties that bear the burden of justification in this regard have failed 

to explain how the breadth of the prohibition is related to its purpose, or 

why that purpose could not be achieved by less restrictive means. 

5.5 The premise from which many of the parties and amici proceed, namely 

that hate speech laws will always be used to punish speech targeted at 

vulnerable groups, is mistaken. Where hate speech legislation is cast in 

terms that are too broad or too vague, there is a real risk that members 



of marginalized groups, and especially those who have been the victims 

of racist oppression in the past, will be prevented from expressing their 

views, which may be unpopular, distasteful or contrary to the mainstream. 

6 List of authorities on which particular reliance will be placed: 

6.1 Investigating Directorate: Serious Economic Offences v Hyundai Motor 

Distributors (Pty) Ltd 2001 (1) SA 545 (CC) 

6.2 Islamic Unity Convention v Independent Broadcasting Authority 2002 (4) 

SA 294 (CC) 

6.3 Makate v Vodacom (Pty) Ltd 2016 (4) SA 121 (CC) 

6.4 R v Keegstra [1990] 3 S.C.R 697 

6.5 Saskatchewan v Whatcott [2013] 1 S.C.R 467 
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