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INTRODUCTION 

 
1 The main parties’ written submissions adequately set out the factual background 

which is largely common cause and the nature of these proceedings. 

 

2 FXI wishes to make submissions relating to the– 

2.1 the parameters of these proceedings; 

2.2 overbreadth and vagueness of section 10; and 

2.3 application of the justification criteria and principles envisaged in section 36  

to section 10 of PEPUDA. 

 

PARAMETERS OF THESE PROCEEDINGS 

 
 
3 The Respondents concede that section 10 of the Promotion of Equality and 

Prevention of Unfair Discrimination Act, 2000 (“PEPUDA”) limits the right to 

freedom of expression as contained in section 16 (1) of the Constitution. The 

Respondents however argue that these limitations are justifiable in an open and 

democratic society as contemplated in section 36 of the Constitution. Save to 

concede to the inclusion of “sexual orientation” as a justifiable “prohibited ground” 

for purposes of section 10, counsel for Qwelane argues that the limitations are not 

justifiable. 
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4 Accordingly, the question before this Court is whether, properly construed, the 

limitations contemplated in section 10 meet the justification test set  out in terms of 

section 36 of the Constitution. 

 
5 FXI wishes to make submissions in this regard. 

 

SECTION 10 IS VAGUE AND OVERBROAD 

 

6 At the outset, FXI submits that the limitations contained section 10(1), read with 

sections 1 and 12 of PEPUDA are vague, overbroad and unjustifiable. 

 
Conjunctive versus Disjunctive Vagueness 
 

 
7 Section 10(1) is not clear as to whether the proscribed sub-factors contained in 

subsections (a) to (c) are to be read conjunctively or disjunctively. The SCA validly 

and aptly highlighted the vagueness posed by the absence of a conjunction 

between subsections (b) and (c).1 

 

 
8 In an attempt to rebut the SCA’s reasoning, it has been asserted that section 10 

should be given an interpretation that accords with the Bill of Rights–either 

conjunctively or disjunctively, whichever is appropriate. This is of course a valid 

principle. We however respectfully argue that the Respondents apply it fallaciously. 

The fallacy substantively lies in an assumption that if the disjunctive reading is 

 
1       Qwelane v South African Human Rights Commission and Others 2020 (2) SA 124 (SCA) at para 64. The SCA also alluded to 

other aspects of section 10(1) vagueness 



 5 

inconsistent with the Constitution then the conjunctive reading must, almost by 

default, align with the Constitution. This is a non sequitur argument. It is possible, 

and in fact we argue that neither construction aligns section 10 to section 16. 

 
9 The SCA set out at some considerable length the reasons and examples 

accounting for its conclusion that the disjunctive reading of the impugned provision 

is inappropriate and leads to absurdity. In an attempt to overcome the challenges 

brought about by the inclusion of “hurtfulness”, it has been argued on behalf of the 

Minister that the inclusion of this term is mitigated by the fact that it has to be read 

in conjunction with the other requirements. This approach offers limited contribution 

to the broader debate, with respect. 

 
10 Firstly, it does not address the fact that its inclusion unjustifiably exceeds the 

bounds of the Constitution as will be argued in due course. Secondly and linked to 

the foregoing, read conjunctively, the inclusion has the consequence of excluding 

potential victims from protection of what would ordinarily be hate speech in terms 

of the Constitution. It does this by making the scope of hate speech narrower 

without reasonable justification. In other words, the hate speech must cause both 

hurt and harm. Conversely and read disjunctively, section 10 condemns mere 

hurtful speech to hate speech for purposes of section 10. This paragraph is a 

summation of the vagueness, overbreadth or narrowness of section 10 and goes 

to the core of the unconstitutionality of this section, subject to any justification that 

may exist. 
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11 With respect, the First Respondent’s (“the Commission’s”) attempt is equally 

fallible. 

 
12 The Commission argues that the word “hurtful” should not be given its ordinary 

dictionary meaning but must be read in line with certain aspirations of the 

Constitution, with the end result being that “harmful” and “hurtful” become  

effectively synonymous. 

 
13 In this regard, at paragraphs 59 and 60 of its written submissions, respectively, the 

Commission argues: 

“Thus ‘hurtful’, we submit, means speech that is ‘injurious’ and ‘deleterious’ or 
causing emotional pain to a person’s dignity based on immutable characteristics…” 
 

    and 
 
“Harm should be interpreted to broadly to include psychological, emotional and 
social harms that adversely affects the right to dignity.” 

 
14 Even if the above paragraph 12 is a misreading of the Commission’s argument, 

which we doubt, a comparison of the definitions postulated by the Commission 

nonetheless lead to the same inevitable conclusion that “harmful” and “hurtful” as 

defined by the Commission mean substantively the same thing. Moreover, even if 

the Commission intended to suggest that the two definitions are distinct and convey 

different ideas, one would have to engage in sophisticated, strenuous and hair-

splitting exercise to reach that conclusion. This is wholly at odds with the principle 

that the legislature is under a duty to pass legislation that is reasonably clear and 

precise, enabling citizens and officials what is expected of them.2 

 
2 Serious Economic Offences and Others v Hyundai Motor Distributors (Pty) Ltd and Others: In re Hyundai Motor 

Distributors (Pty) Ltd and Others v Smit NO and Others  2001 (1) SA 545 (CC), at para 24. 
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15 Accordingly, the Commission falls foul of the Islamic Unity Convention principle 

(discussed later) insofar as it strenuously sought to synonymise “hurtful” and 

“harmful”. 

 
16 Secondly, this is an impermissible interpretation in that it renders the intended 

meaning of “hurtful” or “harmful” provisions superfluous. By having “harmful” and 

“hurtful” contained in independent subsections, the legislature must have intended 

to have them mean different things. One should be careful not to impute on the 

legislator that which the legislature did not intend. 

 
17 We submit that it is evident that any attempt to reconcile section 10 with section 16 

requires fanciful and complex interpretative gymnastics. In this regard, this Court 

is invited to have regard to the Islamic Unity Convention judgment. There, this 

Court was seized with the analogous question of whether a broadcasting code was 

constitutionally compliant with section 16. The words of Langa DCJ are apposite:  

 
“It is obvious that the interpretation contended for would entail a complicated 
exercise of interpreting the very wide language of the relevant part of clause 2(a) 
in the light of the very concise and specific provisions of section 16(2)(c). Whilst 
this process might assist in determining whether particular expression can be 
regarded as hate speech, I fail to see how its meaning can coincide with that of the 
impugned clause on any reasonable interpretation, without being unduly strained. 
This segment of the clause is accordingly not reasonably capable of being read to 
give the meaning which is favoured by the Board.”3 

 
18 Further, this Court held: 

“…Furthermore, a balance must be struck between the duty of a judicial officer to 
interpret legislation in conformity with the Constitution in so far as it is reasonably 
possible, and the duty of the legislature to pass legislation that is reasonably clear 
and precise, enabling citizens to understand what is expected of them. The 
question in the present case is whether the relevant portion of clause 2(a) is 

 
3  Islamic Unity Convention v Independent Broadcasting Authority and Others 2002 (4) SA 294 (CC) at para 43. 
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capable of a meaning that is consistent with the Constitution, while at the same 
time being sufficiently clear and precise to enable the IBA (ICASA) and the BMCC 
to handle complaints in a consistent manner.”;4 

 

and lastly: 

 
“It follows that where a legislative provision is reasonably capable of a meaning 
that places it within constitutional bounds, it should be preserved. Only if this is not 
possible should one resort to the remedy of reading in or notional severance…”5 
[our emphasis] 

 

 
19 We assert that, in the present matter, section 10 can only be aligned to the 

Constitution through a strenuous exercise akin to the one criticised by this Court in 

the Islamic Unity Convention (supra), and cannot be remedied by an inclusion of 

any conjunction or any other inclusion or exclusion of any term/s and/or phrase 

without this Court violating the principle of separation of powers. 

 

20 Because of this challenge, there are a number of academic writings and 

jurisprudential findings which raise valid concerns with the vagueness of 

section 10(1). Some of them are recorded in the SCA’s judgement. We do not wish 

to regurgitate each of them save to repeat Albertyn’s apt summation to the effect 

that “section 10 of PEPUDA as well as other sections of that legislation, 'are 

exceptionally difficult to understand'” (our emphasis).6 

 
 

 

 
4  Islamic Unity Convention v Independent Broadcasting Authority and Others 2002 (4) SA 294 (CC) at para 40. 

5  Investigating Directorate: Serious Economic Offences & Others v Hyundai Motor Distributors (Pty) Ltd & Others: In Re Hyundai 
Motor Distributors (Pty) Ltd & Others v Smit NO & Others 2001 (1) SA 545 (CC) at para 26. 

6  C Albertyn, B Goldblatt and C Roedere “Introduction to the Promotion of Equality and Prevention of Unfair Discrimination Act 4 
of 2000” ed (2001) at 96. 
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21 Should this Court be with us on the far-reaching vagueness of section 10(1), 

coupled with the fact that it cannot be remedied through interpretation, the logical 

conclusion is that section 10’s limitations cannot be justified in terms of section 36. 

We respectfully submit this because the justification criteria in section 36 

presupposes that the challenged section is capable of being given a substantively 

clear meaning and interpretation. That being so, this Court cannot determine if the 

section 10 limitations are rational and proportional if it cannot ascertain the 

intended meaning of the impugned provision and determine to what extent its 

limitations reach. It is trite that vague law can never be justifiable in an open and  

democratic society. 

 
22 Should this Court not be with us on this point, the following justification argument 

becomes relevant. 

 

SECTION 10 DOES NOT JUSTIFIABLY LIMIT THE RIGHT TO FREEDOM OF 

EXPRESSION 

 
23 We submit that the impugned provisions cannot be justified in terms of section 36 

of the Constitution. 

 

24 As a starting point, it is apt to note the SCA’s enunciation of the principle and the 

relevance of s16(2)(c) of the Constitution: 

“…This does not mean that s 16(2)(c) is irrelevant to the justification analysis. It 
provides a baseline against which to measure the extent of any limitation so that 
the greater the intrusion into freedom of expression and the further the departure 
from that baseline the stricter the scrutiny that is required.”7 

 
7  Qwelane v South African Human Rights Commission and Others 2020 (2) SA 124 (SCA) at para 51. 
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25 It is with this principle in mind that this Court is invited to test the justifiability of 

section 10’s limitations. 

 
26 What follows is an analysis of section 36 factors. 

 
The nature of the right 
 
 
27 The implicated right is the right to freedom of expression (section 16). 

28 The right to freedom of expression is commonly acknowledged as a fundamental 

pillar of the establishment of a robust democracy. 

29 In South African National Defence Union v Minister of Defence and Another, the 

Constitutional Court held that: 

“Freedom of expression lies at the heart of a democracy. It is valuable for 
many reasons, including its instrumental function as a guarantor of 
democracy, its implicit recognition and protection of the moral agency of 
individuals in our society and its facilitation of the search for truth by 
individuals and society generally. The Constitution recognises that 
individuals in our society need to be able to hear, form and express 
opinions and views freely on a wide range of matters.”8 

30 The Constitutional Court also held: 

“Freedom of expression is one of a “web of mutually supporting rights” in the 
Constitution. It is closely related to freedom of religion, belief and opinion (section 
15), the right to dignity (section 10), as well as the right to freedom of association 
(section 18), the right to vote and to stand for public office (section 19) and the 
right to assembly (section 17). These rights taken together protect the rights of 
individuals not only individually to form and express opinions, of whatever nature, 
but to establish associations and groups of like-minded people to foster and 
propagate such opinions. The rights implicitly recognise the importance, both for a 
democratic society and for individuals personally, of the ability to form and express 
opinions, whether individually or collectively, even where those views are 
controversial. The corollary of the freedom of expression and its related rights is 
tolerance by society of different views. Tolerance, of course, does not require 
approbation of a particular view. In essence, it requires the acceptance of the 

 
8   South African National Defence Union v Minister of Defence and Another  1999 (4) SA 469 (CC) at paras 7–8. 
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public airing of disagreements and the refusal to silence unpopular views.”9 [our 
emphasis] 

 

31 The aforegoing amply illustrate the inextricable link between the right to freedom 

of expression and other rights such as freedom of religion. It follows that the 

overbreadth of the impugned provisions of section 10 has the unintended chilling 

effect on other rights such as the right to freedom of religion. It is significant that 

the words in section 16 (2) which require unprotected expression to “constitute the 

incitement to cause harm” ensure that there is a constitutionally permissible 

balance between the protection of vulnerable groups and the state’s legitimate 

proscription of unprotected expression. 

 

32 What is more, the present case shows well that equality should not be confused 

with uniformity; in fact, uniformity can be the enemy of equality. Equality means 

equal concern and respect across difference. It does not presuppose the 

elimination or suppression of difference. Respect for human rights requires the 

affirmation of self, not the denial of self. 

 

33 Equality therefore does not imply a levelling or homogenisation of behaviour but an 

acknowledgment and acceptance of difference. At the very least, it affirms that 

difference should not be the basis for exclusion, marginalisation, stigma and 

punishment. At best, it celebrates the vitality that difference brings to any society. 

 

 
9  Case and Another v Minister of Safety and Security and Others; Curtis v Minister of Safety and Security and Others 1996 

(3) SA 617 (CC); at para 27. 
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34 All of the aforegoing laudable principles can be achieved without resort to vague 

and overbroad provisions of provisions of section 10. 

 

35 Sachs J makes it clear that, not only is the holding and expression of different views 

an important facet of the freedom of expression, it also gives substance to the right 

to equality. The mere fact that views which are expressed may differ from the 

Constitutional norm does not permit their suppression in the name of that 

Constitutional norm. In that connection, the Court confirmed the importance of such 

diversity as set out by Sachs J in MEC for Education, KwaZulu-Natal and Others v 

Pillay.10 

 
36 It is well established that, as a result, it is not only inoffensive or acceptable 

information and ideas that are protected, but also those that “offend, shock or 

disturb”.11 This is so not only in South Africa, but in the United Kingdom and 

Canada.12 

 
37 The Constitutional Court has also held that: 

 
“The right to freedom of expression is integral to democracy, to human 
development and to human life itself. It must be all the more zealously 
guarded because the infringement of this right was used as an instrument 
in an effort to achieve the degree of thought control conducive to preserve 
apartheid and to impose a value system fashioned by a minority on all 
South Africans”.13 

 

 
10  National Coalition for Gay and Lesbian Equality and Another v Minister of Justice and Others 1999 (1) SA 6 (CC), at para 

65. 
11  Islamic Unity, above, at [28]; De Reuck v director of Public Prosecutions, Witwatersrand Local Division and Others 2004 

(1) SA 406 (CC), at para 48. 
12  See, for example, Handyside v The United Kingdom [1976] 1 EHRR 737 at 754; Sunday Times v The United Kingdom 

(No. 2) (1992) 14 EHRR 229, para 50(a) at 241; and R v Keegstra [1990] 3 SCR 697 at 729. In the United States, see 
generally Abrams v United States 250 US 616, at 630.  

13  Phillips and Another v Director of Public Prosecutions, Witwatersrand Local Division, and Others 2003 (3) SA 345 (CC), at 
para 23. 
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38 And also, that: 

 
“Having regard to our recent past of thought control, censorship and 
enforced conformity to governmental theories, freedom of expression - the 
free and open exchange of ideas - is no less important than it is in the 
United States of America. It could actually be contended with much force 
that the public interest in the open market-place of ideas is all the more 
important to us in this country because our democracy is not yet firmly 
established and must feel its way. Therefore, we should be particularly 
astute to outlaw any form of thought control, however respectably 
dressed.”14 

 

 
39 In these circumstances, it is submitted that any legislation which seeks to limit 

freedom of expression, in particular the right to publish, receive or impart 

information and ideas, must do so in a manner that is especially circumspect, to 

avoid simply exchanging one kind of “thought control” for another.  Much reliance 

has been placed on the argument that section 12 of PEPUDA mitigates the 

limitations placed by section 10 in that section 12 protects the section 16(1) rights. 

The fatal flaw of this argument is that section 12, for an unsubstantiated reason, 

omits the section 16(1)(b) right to receive or impart ideas–a right that the Applicant 

clearly relies on. 

 
40 Further, it could be contended with much force that the public interest in the open 

market-place of ideas is all the more important to us in this country because our 

democracy is not yet firmly established and must feel its way. Therefore, we should 

be particularly astute to outlaw any form of thought control, however respectably 

dressed. 

 

 
14  S v Mamabolo (E TV), Business Day and the Freedom of Expression Institute Intervening) 2001 (3) SA 409 (CC), at para 

37. 
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41 The PEPUDA listed prohibited grounds are identical to the grounds listed in section 

9(3) of the Constitution and by extension expand on the section 16 grounds. In 

addition to this expansion of the definition of prohibited speech and the grounds on 

which it may not be based, the proviso itself adds another limitation: it does not 

include the right to receive and impart ideas, as previously noted. As this is the only 

enumerated facet of the section 16 right which is excluded from the proviso in 

section 12, its omission is striking. The first respondent’s contention that the 

prohibition in section 10(1) is saved by the section 12 proviso is therefore without 

merit–that is so because the proviso itself limits what   is otherwise protected by 

the Constitutional right. 

 
42 Section 10 itself goes beyond what is prohibited by section 16(2) in the following 

ways: It expands the action that is prohibited from “advocacy of hatred” to include 

publication, propagation or, simply, communication, of words.  It expands the 

nature of the prohibited action from one that “constitutes incitement” to one that 

“could reasonably be construed to demonstrate a clear intention”. 

 
43 It expands the consequence that the prohibited action from incitement to “cause 

harm” to an intention to “be hurtful”, “be harmful or to incite harm”, or to “promote 

or propagate hatred”. 

 
44 It is submitted that the limitation is over-broad and vague. It is conceivable that it 

would unduly bring within its scope of prohibition and has the effect of making 

inroads into other rights such as the right to freedom of religion. 
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45 Even if the expansion of the grounds on which speech may be prohibited to include 

the listed grounds in section 9(3) of the Constitution is justifiable, the overbreadth 

of the limitation lies in the fact that it limits speech which is not necessarily advocacy 

of hatred, and which does not necessarily constitute incitement to cause harm. It 

also lies in the fact that the publication of comment and opinion (or, simply, “ideas”), 

where they do not specifically advocate hatred and incite the causing of harm, is 

not protected. One may conceive of some beliefs that could be construed as hateful 

even though they do not constitute incitement to cause harm. The import of the 

impugned section 10 unduly brings within its prohibition the legitimate exercise of 

a myriad of other constitutional rights. Properly construed, the impugned provision 

is at variance with the justification criteria set out in section 36 of the Constitution. 

 
 
46 The limitation results in a regulation of human interaction that is not permissible in 

the broader context of the Bill of Rights and the Constitution. It seeks to impose a 

form of “thought control” of which a new Constitutional democracy ought to be 

particularly chary. 

 
47 The fact that a perceived intention to hurt, harm or propagate hatred is sufficient, 

without any reference to whether in fact that is what the prohibited speech does, is 

another factor contributing to the over-breadth of the limitation.  
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48 The vagueness of the limitation lies in the fact that it is not clear what is meant by 

an intention to “be hurtful” in a legal sense. As there is no definition of the term, it 

can be used as a basis for increased censorship and “thought-control”.15 

 
The relation between the limitation and its purpose 

 
49 The purpose of the limitation is, ultimately, to protect and promote equality. In 

addition, the stated objects of PEPUDA must be taken into account in determining 

the purpose. 

 
50 However, it is submitted that the limitation, in particular the prohibition on hurtful 

speech and the failure to protect the exchange of ideas, does not bear a sufficient 

relation to its purpose. 

 
51 The prohibited grounds are grounds which are, because of the history of our 

society, integral to many of the issues which engage our society. Debate on these 

issues inevitably will cause some level of hurt to people on one side of the debate 

or the other. 

 

52 It has been argued that the undue limiting of hate speech  diverts energy away 

from responding to and critiquing hate views,  force hate speech underground 

where it cannot be controlled or engaged with,  may backfire, causing perpetrators 

 
15  See in this regard Duncan, Jane (2010) “The Hate Speech Conuncreum”, the South African Civil Society Information 

Service, 19 April 2010, at http://www.sacsis.org.za/site/article/465.1 (accessed 21 September 2014).  
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to feel violated and more reactionary,  reduces democratic self-understanding that 

conflicts are to be dealt with politically [or through speech] rather than through 

violence, and  diverts resources from, for example, dealing with the roots of racism, 

homophobia and other discrimination, and  can be abused by those in power.16 

 
53 The limitation therefore impermissibly stunts the growth of an open and democratic 

society based on human dignity, equality and freedom, by excluding the possibility 

that people who hold views inconsistent with the values espoused by the 

Constitution may be convinced otherwise by open discussion and debate. It 

therefore will possibly stand in the way of eradicating discrimination by entrenching 

it where it may not be openly seen and dealt with.  

 
54 It follows that the limitation has the potential to limit its own purpose and goes 

against the grain of the promotion and the ultimate achievement of equality and the 

elimination of unfair discrimination. 

 
55 A further point that ought to be considered is that the limitation does not actually 

prohibit the conduct that, according to the objects of the Equality Act, it intends to 

prohibit. There is little, if any, connection between the stated objects and the 

provisions at issue in this matter.  

 
Less restrictive means to achieve the purpose  

 

 
16  Baker, C. Edwin (2009) ‘Autonomy and Hate Speech’ in I Hare and J Weinstein (eds) Extreme Speech and Democracy 

(Oxford: Oxford University Press), at 150-155. 
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56 It is submitted that there are clearly less restrictive means to achieve the purpose 

of protecting and promoting equality particularly where differences arise as a result 

of the prohibited grounds. 

 

57 The most obvious means is to simply limit the definition of hate speech to one that 

is consistent with section 16(2) of the Constitution, but expands the prohibited 

grounds as it has in section 1 of PEPUDA. This is moreso given that there appears 

no cogent argument as to how section 16(2) fails to achieve the stated purpose of 

PEPUDA. Deviation from the section 16 wording must be justified. 

 

58 The prohibition of the advocacy of hatred that is based on any of the prohibited 

grounds (including those listed in section 9(3) of the Constitution), that constitutes 

incitement to cause harm, would be a much less restrictive prohibition that is, it is 

submitted, more likely to pass constitutional muster. 

 

59 Further, the prohibition of speech that may be construed to have the intention 

simply to be “hurtful” may be omitted. This would circumscribe the limitation 

substantially,  and will permit debate and the expression of ideas that is legitimate 

even if it is hurtful to certain people. 

 

60 Alternatively, the proviso in section 12 could be expanded to include fair comment 

and analysis, or the exchange of ideas. A requirement could be inserted to ensure 

that, where ideas which may be hurtful on the basis of listed grounds are 
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disseminated in formal media, ideas presenting the opposite view should also be 

published. 

 

61 There are therefore a number of ways of achieving the purpose of PEPUDA, which 

would be less restrictive. These would also be supported by the prohibition of unfair 

discrimination provision in PEPUDA, which would, for example, require equal 

access to the media for proponents of opposing views. 

 

62 It is submitted that the reason PEPUDA is inconsistent with the Constitution is that 

these ways appear not to have been considered, nor has the adverse effect 

PEPUDA has on freedom of expression, or, indeed, any other right in the Bill of 

Rights, other than the equality right. 

 

63 It is submitted that the legislature must, in fulfilling its Constitutional mandate in 

terms of section 9, still take a balanced view of all the relevant rights, rather than 

focusing purely and exclusively on equality, important though that right may be. 

The legislature is therefore obliged to consider and enact less restrictive ways of 

fulfilling that mandate, which encompass a constitutionally permissible limitation 

that accords with the justification criteria contemplated in section 36 of the 

Constitution. 
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CONCLUSION 

64 Having conceded that section 10 limits the section 16 (1) rights, one would have 

expected the Respondents’ submissions to deal with how those limitations are 

nonetheless justifiable. This necessarily requires that the Respondents set out how 

the scope of exclusion of protection set out in the provisions of section 16 (2) of the 

Constitution are inadequate in achieving the intended purpose of PEPUDA. 

 

65 We propose by way of an example that the argument in justification should have:  

 
65.1 noted that section 10 is limiting in that it includes “hurtful” which is not 

contained in the corresponding section 16 of the Constitution; 

65.2 shown how the standard envisaged in section 16 i.e. “harm” is inadequate 

for the intended purposes of hate speech prohibition; and 

65.3 how the inclusion of “hurtful” achieves that purpose, thus justifiable. 

 

66 The same analysis should have been undertaken for each limitation. We do not 

propose that this be done mechanically and scientifically, but substantively. This 

analysis is missing in the Respondents’ written submissions.  

 

67 As far as costs are concerned, it is submitted that FXI, as an amicus curiae, should 

not be mulcted in costs as a result of its involvement in the matter. 

        SL SHANGISA SC 
        MM KA-SIBOTO 
        Chambers 
        Sandton 
        19 April 2020 


