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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

 CASE NO: CCT 13/20 

In the matter between:  

JONATHAN DUBULA QWELANE Applicant 

and  

SOUTH AFRICAN HUMAN RIGHTS 

COMMISSION 

First Respondent 

MINISTER OF JUSTICE & 

CORRECTIONAL SERVICES 

Second Respondent 

  

APPLICANT’S PRACTICE NOTE 
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HEARING DATE 

1. Thursday, 7 May 2020. 

NATURE OF THE APPLICATION 

2. The matter is a confirmation hearing of the Supreme Court of Appeal’s 

order of constitutional invalidity of section 10 of PEPUDA. 

3. Mr Qwelane made no application in this respect. On 5 February 2020, the 

Court issued directions listing Mr Qwelane as the applicant. 

4. On 12 February 2020, the SAHRC filed a late notice of appeal in terms of 

Rule 16(2), without seeking condonation. 

5. On 20 February 2020, the Court issued amended directions which still 

listed Mr Qwelane as the applicant and required him to file written 

submissions by 16 March 2020 and the SAHRC and Minister (still listed 

as respondents and not appellants) to file written submissions by 30 March 

2020. 

6. Although the applicant sought clarity from the Court by way of a letter 

dated 3 March 2020 on whether the matter was an application or an appeal, 

the matter’s true nature remains uncertain. Insofar as the matter is an 

appeal, the applicant reserves his right to make application to file 

supplementary written submissions in response to the written submissions 

of the respondents that go beyond the ambit of confirmation proceedings. 
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ISSUES TO BE DETERMINED 

7. Whether the late appeal by the SAHRC ought to be entertained. 

8. Whether the order of the Supreme Court of Appeal confirming the 

invalidity of section 10 of PEPUDA ought to be upheld. 

9. The appropriate relief in the event that the order of invalidity is upheld. 

10. What the appropriate costs order would be. 

SUMMARY OF ARGUMENT 

11. The Supreme Court of Appeal declared section 10 of PEPUDA to be 

invalid for being inconsistent with section 16 of the Constitution. The SCA 

held that unless expression fell within section 16(2), it was protected 

expression under section 16(1). The question the SCA asked was whether 

section 10 fell within section 16(2)(c) of the Constitution. 

12. The SCA found that section 10 limited the right to free expression in the 

following ways: 

12.1. It contained prohibited grounds beyond the four enumerated in 

section 16(2)(c) of the Constitution, although the inclusion of 

“sexual orientation” was a reasonable and justifiable limitation; 
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12.2. It had to be read disjunctively, which would prohibit forms of 

expression that “might not necessarily constitute advocacy of 

hatred nor incitement to harm.” 

12.3. It set a far lower threshold test as compared to the objective test 

for “advocacy of hatred…that constitutes incitement to cause 

harm”; 

12.4. The phrase “hurtful” concerned “a person’s subjective emotions 

and feelings” and that this did “not equate with causing harm or 

incitement to harm”; 

12.5. It was overbroad and had the effect that an ordinary citizen does 

not know beforehand what conduct is prohibited and citizens 

cannot be expected to know what is required of them.” 

13. The applicant supports the SCA ruling and argues that the provisions of 

section 10 of PEPUDA are unconstitutional for being overbroad and vague. 

14. The correct approach to section 10, given that it seeks to regulate “hate 

speech” in accordance with section 16(2)(c), is to determine whether the 

prohibition under section 10 is broader than section 16(2)(c). 

15. It is argued that section 10 is clearly broader than section 16(2)(c) for the 

reasons set out by the SCA and therefore an infringement of section 16(1). 
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16. The proviso in section 12 is incapable of a meaningful, non-vague 

interpretation and merely compounds the constitutional problems of 

section 10. 

17. The infringement of free expression by section 10 is not reasonable and 

justifiable in an open and democratic society given: 

17.1. The importance of the protection of free expression to society, 

even of opinions many find repugnant; 

17.2. The extensive breadth of section 10, prohibiting as it does, the 

communication of merely hurtful words and the chilling effect this 

will have on free expression; 

17.3. The extensive prohibition on speech under section 10 does not 

adequately balance the dual purposes of PEPUDA to promote 

equality and regulate hate speech in accordance with section 

16(2)(c) of the Constitution; and 

17.4. The availability of less restrictive means to achieve these 

purposes. 

RELIEF SOUGHT 

18. The applicant seeks confirmation of the Supreme Court of Appeal’s order 

of constitutional invalidity of section 10 of PEPUDA; confirmation of the 
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remedy ordered by the SCA in the interim pending Parliament’s steps to 

remedy the invalidity of PEPUDA; and costs. 

DURATION OF APPLICANT’S ORAL ARGUMENT 

19. The applicant estimates between one and a half and two hours. 

PORTIONS OF RECORD TO BE READ 

20. Volumes 1 and 2 - the core bundle that served before the SCA. 

21. Volume 3 pages 211 to 220 – judgment of the High Court dealing with the 

applicant’s constitutional challenge. 

22. Volume 3 pages 222 to 223 - judgment of the High Court dealing with the 

issue of costs. 

23. Volume 4 pages 243 to 288 – the judgment of the SCA. 

24. Volume 4 pages 291 to 297 – SAHRC’s notice of appeal. 

AUTHORITIES ON WHICH PARTICULAR RELIANCE IS PLACED 

25. These are marked with * on the applicant’s list of authorities. 

M OPPENHEIMER 

D C AINSLIE 

Applicant’s counsel 

Chambers, Sandton 

16 March 2020 

 


