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NATURE OF APPLICATION 

1. On 29 November 2019, the Supreme Court of Appeal declared section 10 

of the Promotion of Equality and Prevention of Unfair Discrimination Act 

4 of 2000 (PEPUDA) unconstitutional and invalid. The matter in this 

Court was initiated when the Registrar of the Supreme Court of Appeal, 

in accordance with the Rules of this Court, submitted that Court’s order 

to the Registrar of this Court for purposes of confirmation, presumably 

under section 15(1)(a) of the Superior Courts Act 10 of 2013 read with 

sections 172(2)(a) and (c) of the Constitution and Rule 16(1). Mr 

Qwelane, the successful appellant in the Supreme Court of Appeal, made 

no application in terms of Rule 16. 

2. On 5 February 2020, the Court issued directions1 listing Mr Qwelane as 

the applicant in this matter and required him to file a record by 

17 February 2020 as well as written submissions by 24 February 2020. 

The respondents, listed in the directive as the South African Human 

Rights Commission (SAHRC) and the Minister of Justice, were directed 

to file written submissions by 2 March 2020. The hearing was set for 17 

March 2020. 

                                                 

1 Record Volume 4 Item 14 page 289-290 - “Directions dated 5 February 2020” 
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3. On 12 February 2020, 34 court days out of time2 in terms of Rule 16 and 

without seeking condonation, the SAHRC filed a notice of appeal in 

terms of Rule 16(2). On this late application it is noted that “there is a 

higher duty on the state to respect the law, to fulfil procedural 

requirements and to tread respectfully when dealing with rights.”3 In this 

respect this Court has deprecated the lackadaisical approach to 

condonation taken by litigants on numerous occasions4 and has stated that 

condonation is not merely there for the asking5 - here the SAHRC has not 

even bothered to ask for condonation. On this basis alone, the application 

for leave to appeal ought to be dismissed. 

4. Subsequent to the filing of the application for leave to appeal, the Court 

issued a further directive on 20 February 2020. The SAHRC was directed 

to file a record. Written submissions by the applicant were due 16 March 

                                                 
2 This Court’s Rules do not provide for dies non (see Constitutional Court Practice Direction 

dated 17 May 2010, direction 6) and these are set by Practice Directions issued by the 

Chief Justice in terms of Rule 32(2) (see for example City of Cape Town v Aurecon South 

Africa (Pty) Ltd 2017 (4) SA 223 (CC) para 30). The last such Practice Direction that 

could be located was dated 1 November 2017 and it appears that no Practice Direction 

setting a period of dies non over the December 2019 to January 2020 period was issued or, 

if issued, appears not to be listed on the Court’s website, its Twitter Account, SAFLII or 

online databases available to counsel at this time. Even if directions were issued, the 

application would be out of time in any event. 

3 MEC for Health, EC v Kirland Inv (Pty) Ltd t/a Eye & Lazer Institute 2014 (3) SA 481 

(CC) para 82 (emphasis added). 

4 Chevron SA (Pty) Ltd v Wilson t/a Wilson's Transport and Others 2015 (10) BCLR 1158 

(CC) para 39; Kham and Others v Electoral Commission and Another 2016 (2) SA 338 

(CC) paras 28 and 29; Electoral Commission v Mhlope and Others 2016 (5) SA 1 (CC) 

para 100 

5 Ferris and Another v FirstRand Bank Ltd 2014 (3) SA 39 (CC) para 11 
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2020 and by the respondents by 30 March 2020. It is noted that the result 

of this is that the applicant is unable to respond to any arguments on 

appeal that may be raised by the SAHRC. 

5. In this latter respect, the applicant deals, at a very high level, with the 

grounds of appeal set out in the SAHRC’s notice of appeal but wishes to 

reserve its rights to deal more substantively, via supplementary 

submissions, with any contentions raised by the SAHRC in its written 

submissions that require response. 

SAHRC GROUNDS OF APPEAL 

6. Under the “First Ground”,6 the SAHRC argues that the SCA applied the 

wrong test in assessing section 10 of PEPUDA in that it ought to have 

measured section 10 against section 16(1) of the Constitution and not 

section 16(2). This argument fails as a matter of logic as set out at 

paragraphs 31 to 35 below. Whether the SCA approached the matter from 

section 16(1) or 16(2) the outcome would have been the same. 

7. Under the “Second Ground”,7 the SAHRC makes a number of errors. 

Firstly, the mere fact that PEPUDA seeks to “promote the achievement of 

equality” as one of its objectives, does not detract from the fact that one 

of its explicit purposes, under section 2(b)(v), is also the prohibition of 

                                                 
6 Record Volume 4 Item 17 page 292 – “Notice of Appeal of the SAHRC” 

7 Record Volume 4 pages 292-294 
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hate speech in accordance with section 16(2)(c) of the Constitution. It is 

perfectly permissible for an Act to have multiple objectives and purposes, 

but each must be assessed in line with the Constitution and the explicit 

purpose sought to be achieved. Insofar as section 10, which clearly is 

designed for the purpose of regulating hate speech, infringes freedom of 

expression, it must be assessed against section 16 of the Constitution. 

8. Secondly, the SAHRC impermissibly conflates the requirements of 

“harm” and “hurtful”. Severe psychological harm would fall squarely 

under the element of “harm” and so hurtful must mean something else.8 

Secondly, all expression that causes “serious emotional or psychological 

harm” would, a fortiori, be hurtful. However, the converse is not true.9 

9. Thirdly, the SAHRC totally misreads the SCA judgment on the issue of 

the inclusion of “sexual orientation”. The SCA found, specifically, that 

this ground was reasonable and justifiable and in its order specifically 

provided for it. The SAHRC is simply wrong to say that the SCA 

“excised ‘sexual orientation’ as a prohibited ground of hate speech.”10 

                                                 
8 A statute “should be so construed that, if it can be prevented, no clause, sentence or word 

shall be superfluous, void or insignificant” - Attorney-General Transvaal Appellant v 

Additional Magistrate for Johannesburg Respondent 1924 AD 421 at 436. 

9 This fallacy of reasoning is precisely what the Constitutional Court pointed out in Islamic 

Unity Convention v Independent Broadcasting Authority and Others 2002 (4) SA 294 

(CC) para 35 

10 Record Volume 4 pages 293 para 7 
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10. As for the “Third Ground”,11 the argument on “hurtful” and “harmful” is 

dealt with already. As for section 12 of PEPUDA, this is addressed at 

paragraphs 66 to 76 of these submissions. Suffice to say, no sensible and 

non-vague interpretation can be given to section 12 of PEPUDA. 

11. The “Fourth Ground”12 is flawed for two reasons, more fully dealt with 

under paragraphs 125 to 133 below. In brief, the High Court failed to 

properly apply Biowatch and took into account considerations irrelevant 

to the enquiry of costs in litigation of this nature. Secondly, as a 

successful litigant in the Supreme Court of Appeal, the applicant was 

entitled to his costs as against the State, of which the SAHRC clearly 

forms part. 

12. It is noted that the SAHRC does not base its appeal on any alleged errors 

of fact of the SCA, nor does it challenge the SCA’s dismissal of the 

SAHRC’s incorrect attempt to rely on section 11 of PEPUDA. 

BACKGROUND 

13. On 20 July 2008, the applicant, an opinion writer for the Sunday Sun 

tabloid newspaper, wrote an article entitled “Call me names, but gay is 

NOT okay…”. The article was accompanied by a cartoon of a man 

                                                 
11 Record Volume 4 pages 294-295 

12 Record Volume 4 page 295 
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marrying a goat, with the caption “When human rights meet animal 

rights”.13  

14. The article created a large, and almost universally negative, response and 

complaints were laid with the Press Ombud. The Press Ombud ruled that 

the article did not amount to hate speech as it did not incite hatred nor call 

for the harming of homosexuals. However, it was found to be a violation 

of the Press Code.14 An apology was ordered and published. 

15. A further 350 complaints were laid with the SAHRC.15 The SAHRC, 

dissatisfied with the outcome of the matter before the Press Ombud 

elected to pursue the complaints in its representative capacity before the 

Equality Court.16 The core of the SAHRC’s case was that the article 

constituted hate speech as defined in PEPUDA.17 

16. The applicant, in opposing the relief sought in the Equality Court, 

squarely raised the constitutionality of section 10(1) of PEPUDA.18 It was 

                                                 
13 Record Volume 1 Item 1 page 1 

14 Record Volume 1 Item 5 pages 18-19 paras 17-22 “Opposing Affidavit of Qwelane”  

15 Record Volume 1 Item 3 pages 3-4 paras 15 and 16.1 “Founding Affidavit of the SAHRC” 

16 Record Volume 1 Item 3 page 5 para 16.4 “Founding Affidavit of the SAHRC” 

17 Record Volume 1 Item 3 pages 6-8 paras 18.1-18.1.6 and page 12 para 21.1 “Founding 

Affidavit of the SAHRC” 

18 Record Volume 1 Item 5 page 25 paras 62.2, 62.3 and 62.5 and pages 34-41 “Opposing 

Affidavit of Qwelane” 
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also pointed out that the Equality Court lacked the power to determine 

this issue.19 

HIGH COURT RULING ON CONSTITUTIONAL CHALLENGE 

17. The High Court, sitting as both an Equality Court and a High Court,20 

heard the matter.21 In respect of the constitutional challenge, the High 

Court considered both the applicant’s “vagueness challenge”22 as well as 

his “overbreadth challenge”23 but found that neither was successful. The 

High Court held that section 10 of PEPUDA was constitutional. The High 

Court held that a reading-down of section 10 brought it within the ambit 

of section 16(2). In any event, the High Court held that even if section 10 

of PEPUDA went further than section 16 of the Constitution- 

“It is plain that the impugned provisions of the Equality Court in 

the present matter do not fail the limitations test, merely because 

they prohibit more speech than s 16(2) of the Constitution. In my 

view, and to the contrary, these provisions constitute a 

                                                 
19 Record Volume 1 Item 5 page 33 para 137 “Opposing Affidavit of Qwelane” 

20 See the judgment of Van Oosten J in Qwelane v Minister of Justice and Constitutional 

Development and Another 2015 (2) SA 493 (GJ). This was necessitated by the applicant 

constitutional challenge over which the Equality Court has no jurisdiction. 

21 Record Volume 3 Item 13 pages 168-226 reported as South African Human Rights 

Commission v Qwelane; Qwelane v Minister for Justice and Correctional Services (2018 

(2) SA 149 (GJ) (High Court Judgment) 

22 High Court Judgment paras 54 to 60 

23 High Court Judgment paras 61 to 65 
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reasonable and justifiable limitation of the right to freedom of 

expression”.24 

SUPREME COURT OF APPEAL RULING 

18. On appeal to the Supreme Court of Appeal,25 the appeal was upheld and 

section 10 of PEPUDA struck down. The SCA provided Parliament 

18 months to remedy the defect. In addition, the complaint against the 

applicant was dismissed.26 

19. The SCA made it clear that the ambit of the SAHRC’s complaint was 

limited to a complaint made under section 10, and that therefore section 

11 did not need to be considered.27 

20. The SCA noted, in line with Laugh It Off, that unless expression fell 

within section 16(2), it was protected expression under section 16(1).28 

21. The SCA held that section 10 of PEPUDA “self-evidently restricts the 

right to freedom of expression” and that this was “not in contestation”. 

What was in issue, the SCA found, was whether section 10 extended- 

                                                 
24 High Court Judgment para 64 

25 Record Volume 4 Item 15 pages 243-288 reported as Qwelane v South African Human 

Rights Commission and Another [2019] ZASCA 167; 2020 (2) SA 124 (SCA) (SCA 

Judgment) 

26 SCA Judgment para 96 

27 SCA Judgment paras 71 to 74 – as noted, this aspect of the SCA’s ruling is not appealed 

against in this Court. 

28 SCA Judgment para 51. The SCA limits the enquiry to section 16(2)(c) as this was the only 

relevant subsection arising on the facts. 
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“beyond the provisions of section 16(2)(c) of the Constitution” 

and whether this could be justified if it were so.”29 

22. The SCA found that section 10 limited the right to free expression in the 

following ways: 

22.1. It contained prohibited grounds beyond the four enumerated in 

section 16(2)(c) of the Constitution;30 

22.2. Section 10(a) to (c) of PEPUDA had to be read disjunctively, 

which would prohibit forms of expression that “might not 

necessarily constitute advocacy of hatred nor incitement to 

harm.”31 

22.3. The test in the Constitution for hate speech was stricter than that 

in PEPUDA in that the Constitution set an objective test to 

determine whether expression amounted to hate speech, while 

PEPUDA only required the subjective opinion of a reasonable 

person hearing the words;32 

22.4. While the provisions of section 10 were “barely intelligible”, the 

meaning of “hurtful” concerned “a person’s subjective emotions 

                                                 
29 SCA Judgment para 52 

30 SCA Judgment para 53 – the ground of “sexual orientation” was however found to be a 

constitutionally permissible limitation and this was conceded by the applicant. 

31 SCA Judgment paras 64 and 65 

32 SCA Judgment para 62 and 63 
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and feelings” and that this did “not equate with causing harm or 

incitement to harm”, with the result that section 10 unjustifiably 

“travels far beyond the limitation envisaged by section 16(2)(c) 

of the Constitution.”33 

23. As for the argument that the proviso in section 12 narrowed the limitation 

by section 10 on free expression, the SCA held that it did not.34 

24. Having considered relevant foreign law, the SCA found that none of the 

approaches to hate speech adopted in similar democratic countries did so 

in a manner that “even comes close to the lower threshold contained in 

section 10(1) even assuming it is intelligible.”35 

25. The SCA found that section 10 was overbroad with the result that an 

ordinary citizen “does not know beforehand what conduct is prohibited 

and citizens cannot be expected to know what is required of them.” For 

all the above reasons, the SCA found section 10 to be unconstitutional.36 

26. In crafting a remedy the SCA, mindful of the dangers posed to the 

LGBTI+ community,37 together with its finding that the inclusion of 

                                                 
33 SCA Judgment paras 68 to 70 

34 SCA Judgment paras 75 to 77 

35 SCA Judgment paras 78 to 85 

36 SCA Judgment para 88 

37 SCA Judgment para 94 
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sexual orientation as a prohibited ground was reasonable and justifiable,38 

followed the precedent set by this Court in Islamic Unity to avoid a 

lacuna and read-in the following as an interim provision for section 10 of 

PEPUDA: 

 “10(1) No person may advocate hatred that is based on race, 

ethnicity, gender, religion or sexual orientation and that 

constitutes incitement to cause harm.  

10(2) Without prejudice to any remedies of a civil nature under 

this Act, the court may, in accordance with section 21(2)(n) and 

where appropriate, refer any case dealing with the advocacy of 

hatred that is based on race, ethnicity, gender, religion or sexual 

orientation, and that constitutes incitement to cause harm, as 

contemplated in subsection (1), to the Director of Public 

Prosecutions having jurisdiction for the institution of criminal 

proceedings in terms of the common law or relevant 

legislation.”39 

27. The applicant supports the finding of the SCA. 

                                                 
38 SCA Judgment paras 59 and 60 

39 SCA Judgment para 96 order (d) 
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THE SCOPE OF SECTION 16 

28. In determining whether a provision of a statute unjustifiably limits a 

constitutional right, a two-stage approach is adopted. First, the right in 

question is interpreted to determine its scope and whether a limitation of 

it has occurred; secondly, if there is a limitation, the question of whether 

that limitation is reasonable and justifiable must be answered.40 

29. The first stage of the enquiry is in essence an interpretive one in which 

the scope of the right is determined to ascertain whether the impugned 

law infringes on that right.41 

30. The Bill of Rights requires a generous and purposive interpretation which 

should give expression to the underlying values of the Constitution whilst 

paying due regard to the language that has been used.42 Therefore as a 

starting point section 16 should be given a broad interpretation, subject 

only to the restrictions set out in section 16(2). 

31. In Laugh It Off, this Court held that “unless an expressive act is excluded 

by s 16(2) it is protected expression.”43 The logic of this is sound. Section 

                                                 
40 Ferreira v Levin NO; Vryenhoek v Powell NO 1996 (1) SA 984 (CC) para 44 

41 Currie, I and De Waal, J The Bill of Rights Handbook 2013 6ed (Juta, Claremont) page 153 

(Bill of Rights Handbook). 

42 S v Zuma 1995 (2) SA 642 (CC) at 17; S v Makwanyane 1995 (3) SA 391 (CC) para 9; 

Soobramoney v Minister of Health, Kwa-Zulu Natal 1998 (1) SA 765 (CC) at 16 

43 Laugh It Off Promotions CC v SAB International (Finance) BV t/a Sabmark International 

(Freedom of Expression Institute as Amicus Curiae) 2006 (1) SA 144 (CC) para 47 
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16(1) must cover all possible forms of expression, except those excluded 

by section 16(2).44 There can therefore only be two types of expression – 

that protected by section 16(1) and that which falls outside the protection 

due to its exclusion by virtue of section 16(2). There can be no other type 

of expression that falls outside both sections 16(1) and 16(2). 

32. In line with this logic, when it comes to the regulation of the expression 

in section 16(2), this Court held in Islamic Unity as follows:  

“Any regulation of expression that falls within the categories 

enumerated in s 16(2) would not be a limitation of the right in s 

16.  

Where the State extends the scope of regulation beyond 

expression envisaged in s 16(2), it encroaches on the terrain of 

protected expression and can do so only if such regulation meets 

the justification criteria in s 36(1) of the Constitution.”45 

33. It is therefore a proper approach, as adopted by the SCA,46 to ask whether 

the proscription contained in section 10 of PEPUDA falls within section 

                                                 
44 For example, this Court has found, unanimously, that even child pornography constituted 

protected expression under section 16(1) of the Constitution (thus requiring a justification 

for its limitation under section 36) as it did not fall in any of the categories of expression 

under section 16(2) – see De Reuck v Director of Public Prosecutions (Witwatersrand 

Local Division) and Others 2004 (1) SA 406 (CC) paras 47-50 

45 Islamic Unity paras 33 and 34 

46 SCA Judgment para 53 



 14 

16(2) (in which case no limitation of section 16(1) can occur) or extends 

beyond section 16(2) (in which case a limitation of section 16(1) must 

occur). 

34. This accords with the object of PEPUDA itself in this regard. The objects 

of PEPUDA can be found in section 2. This section specifically explains 

that the Act seeks to ‘give effect to the letter and spirit of the 

Constitution, in particular the prohibition of advocacy of hatred, based on 

race, ethnicity, gender or religion, that constitutes incitement to cause 

harm as contemplated in section 16(2)(c) of the Constitution and section 

12 of this Act.’47 (Emphasis added.) 

35. This necessitates a proper interpretation of the scope of section 16(2) as a 

starting point. 

36. Section 16(2) of the Constitution makes it clear that the right to freedom 

of expression does not extend to propaganda for war;48 incitement of 

imminent violence;49 or advocacy of hatred that is based on race, 

ethnicity, gender or religion, and that constitutes incitement to cause 

                                                 
47 Section 2(b)(v) 

48 16(2)(a) of the Constitution 

49 16(2)(b) of the Constitution 
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harm.50 It is submitted that only the last of these, section 16(2)(c), is 

relevant to this matter. 

37. The Constitution recognises that some forms of speech do not warrant 

constitutional protection, but the threshold for limiting speech under 

section 16(2)(c) is set at the high-water mark of advocacy of hatred that 

constitutes an incitement to cause harm.51 Both requirements must be 

present to qualify as hate speech under the Constitution.52 

38. The ordinary meaning of the phrase incitement to cause harm “suggests 

that one should not look to the harm caused by the speech itself but rather 

to the impact of the speech on third parties, i.e. does the speech 

encourage, stimulate or call for others to cause harm?”53 In addition, in 

order to amount to “incitement” the expression ought to amount to an 

instigation or active persuasion of others to cause harm.54  

39. The term is defined in Black’s Law Dictionary as “[t]he act or an instance 

of provoking, urging on, or stirring up.”55 In the criminal context, the then 

Appellate Division held that “an inciter is one who reaches and seeks to 

                                                 
50 16(2)(c) of the Constitution 

51 Mere advocacy of hatred on a listed ground is insufficient – see D Milo, G Penfold & A 

Stein ‘Freedom of Expression’ in S Woolman, T Roux, J Klaaren, A Stein, M Chaskalson 

& M Bishop (eds) Constitutional Law of South Africa Chapter 42, at page 79 (CLOSA) 

52 Bill of Rights Handbook page 358 

53 CLOSA Chapter 42 at page 82. 

54 Id page 83 

55 Garner et al (eds) Black’s Law Dictionary 1999 7ed page 766 
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influence the mind of another”.56 This shows that the threshold set by the 

Constitution of “incitement” is a high one. 

40. In a similar vein, “advocacy of hatred” would require that the individual’s 

expression is objectively assessed as being such as “to propose or call for 

[hatred], to make a case for [hatred].”57 This requires that there be an 

element of exhortation, pleading for, supporting or coercion.58 In the 

Canadian case of R v Keegstra, the Supreme Court of Canada interpreted 

a similar provision in its Criminal Code that criminalised expression that 

“promotes hatred”. In that context it was held that “‘promotes’ indicates 

active support or instigation.”59 

41. With respect to what constitutes “hatred”, the Supreme Court of Canada 

in R v Andrews60 upheld the judgment of Corey JA in the Ontario Court 

of Appeal specifically citing Corey JA’s dictum that “[h]atred is not a 

word of casual connotation. To promote hatred is to instil detestation, 

enmity, ill-will and malevolence in another. Clearly an expression must 

                                                 
56 S v Nkosiyana 1966 (4) SA 655 (A) at 658H 

57 Bill of Rights Handbook page 357 

58 Van Wyk, C 'The Constitutional Treatment of Hate Speech in South Africa' (2003) 18 

SAPR/PL 185, 182 

59 R v Keegstra [1990] 3 SCR 697 at 776I 

60 [1990] 3 SCR 870 
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go a long way before it qualifies.”61 It is submitted that this is the proper 

approach to the use of the word “hatred” in section 16(2)(c). 

42. In a more recent case, the Supreme Court of Canada62 has developed the 

definition of “hatred” to incorporate “detestation” and “vilification” but 

not “calumny”.63 Importantly, the Court’s reasoning in this regard was 

that, properly and narrowly so interpreted, such a definition of hatred 

would exclude “merely offensive or hurtful expression from the ambit of 

the provision and respects the legislature’s choice of a prohibition 

predicated on ‘hatred’.”64  

43. This accords with the ordinary definition of “hatred”, being “a feeling of 

hostility or strong aversion towards a person or thing; active and violent 

dislike.”65 

44. In the recent case of Moyo v Minister of Justice and Constitutional 

Development and Others the Supreme Court of Appeal held that:  

“Unless hate speech, incitement of imminent violence or 

propaganda for war as proscribed in s 16(2) of the Constitution 

are involved, no one is entitled to be insulated from opinions 

                                                 
61 Id at 882a 

62 Saskatchewan Human Rights Commission v Whatcott [2013] 1 SCR 467. 

63 Id paras 41-42 

64 Id para 46. 

65 The New Shorter Oxford English Dictionary on Historical Principles Vol. 1 page 1196 
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and ideas that they do not like, even if those ideas are expressed 

in ways that place them in fear. Indeed, in present day South 

Africa many will be afraid of the political and social 

possibilities that are advocated for daily in high stakes debates 

that characterise a transforming society with a violent, racist 

past. Obviously this may place many South Africans in a 

condition of subjective or ‘reasonable’ fear. But that does not 

entitle them to expect the State to lock up those whose chosen 

forms of expression placed them in a subjective state of fear or 

might reasonably (but not in fact) have placed them in fear. 

Even expressive acts that create reasonable fear are deserving 

of constitutional protection. Unless they are accompanied by 

threats of violence on which the person making the threat is 

capable of acting, or they constitute unprotected expression 

defined in s 16(2) of the Constitution, fear-creating expressive 

acts are lawful, even if they are aggressive and hostile. This 

court, in Hotz v UCT expressed itself on this subject as follows: 

‘A court should not be hasty to conclude that because 

language is angry in tone or conveys hostility it is therefore 

to be characterised as hate speech, even if it has overtones 

of race or ethnicity’. 
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The court recognised however, that in guaranteeing 

freedom of speech, the Constitution also places limits upon 

its exercise. Thus where it goes beyond a passionate 

expression of feelings and views and becomes the advocacy 

of hatred based on race or ethnicity and constitutes 

incitement to cause harm, it oversteps those limits and 

loses its constitutional protection.”66 

45. The enquiry therefore is whether section 10 of PEPUDA prohibits 

expression that falls outside of the above limits set by section 16(2)(c) 

and therefore, by necessary implication, limits expression protected under 

section 16(1). 

46. First, however, it must be determined whether the applicant’s article fell 

wholly within section 16(2)(c) (and thus amounted to unprotected hate 

speech) or whether it was a form of protected expression under section 

16(1). The applicant submits that the article is the latter – a form of 

protected expression. 

THE ARTICLE DOES NOT FALL WITHIN SECTION 16(2)(c) 

47. The right to freedom of expression affords everyone the right to express 

their opinions. This right protects not only those opinions that are broadly 

                                                 

66 2018 (2) SACR 313 (SCA) paras 31-32 
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acceptable to society, but also those that many might find contentious, 

eccentric or that offend, shock or disturb large portions of society. The 

right, however, does not extend to those forms of expression listed in 

section 16(2)(c) of the Constitution. 

48. It is clear that the article does not amount to propaganda for war, nor is 

there an incitement to imminent violence against anyone.67 As a result, 

only section 16(2)(c) is relevant to the matter. 

49. While section 16(2)(c) does not exclude expression beyond the four listed 

criteria, it is accepted that the inclusion of sexual orientation is reasonable 

and justifiable under section 36, and so no reliance is placed on the 

absence of that ground from section 16(2)(c). 

50. Despite that concession, the article still does not amount to expression 

falling within section 16(2)(c) for the following reasons: 

50.1. The SCA correctly found that as a matter of fact, neither the 

cartoon nor the headline of the article were the applicant’s 

doing.68 

50.2. While the article is strongly worded, evinces a strident position 

on homosexuality and is (or ought arguably to be) offensive to a 

                                                 

67 Sections 16(2)(a) and (b). 

68 SCA judgment para 18 
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broad range of society it nonetheless does not advocate hatred 

against homosexuals. 

50.3. Likewise, there is no incitement by the applicant for others to 

cause harm to homosexuals. The applicant expresses his view, 

but falls short of imploring or instigating others to take action, 

let alone harmful action, against homosexuals. 

51. As a result, as objectionable as it may be to many people, the applicant’s 

views fall within the protection of section 16(1) of the Constitution. 

SECTION 10 OF PEPUDA EXTENDS BEYOND SECTION 16(2)(c) 

52. As the applicant’s article falls under the protection of section 16(1), 

insofar as it also falls under section 10 of PEPUDA then there is a 

limitation on free expression. In other words, where section 10 of 

PEPUDA extends beyond the forms of expression in section 16(2)(c), it 

infringes section 16(1). 

53. The authors of Constitutional Law of South Africa state:  

“The starting point in assessing the constitutionality of hate 

speech legislation is to establish whether or not the prohibited 

expression falls within the meaning of FC s 16(2)(c). If the 

prohibition is synonymous with, or more limited than, the type of 

hate speech contemplated in FC s 16(2)(c), the legislation will 

http://0-ipproducts.jutalaw.co.za.innopac.up.ac.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bclosa%7d&xhitlist_q=%5bfield%20folio-destination-name:%27a108y1996s16(2)(c)%27%5d&xhitlist_md=target-id=0-0-0-15939
http://0-ipproducts.jutalaw.co.za.innopac.up.ac.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bclosa%7d&xhitlist_q=%5bfield%20folio-destination-name:%27a108y1996s16(2)(c)%27%5d&xhitlist_md=target-id=0-0-0-15939
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pass constitutional muster. If, however, the legislative 

prohibition is wider than FC s 16(2)(c), it limits the general 

right to freedom of expression in FC s 16(1) and must be 

justified under the limitations clause.” 69 (Emphasis added.) 

54. It is submitted that section 10 of PEPUDA does extend beyond section 

16(2)(c) and therefore does infringe on section 16(1), for the following 

reasons: 

54.1. Section 10(1) sets a lower threshold for assessing hate speech 

than the Constitution; 

54.2. Section 10(1)(a) to (c) is properly to be interpreted disjunctively, 

rendering a far broader category of speech as prohibited hate 

speech than the Constitution, although even a conjunctive 

reading unjustifiably limits section 16(1) of the Constitution; 

54.3. The inclusion of additional prohibited grounds beyond those 

listed in section 16(2)(c) of the Constitution, although the 

applicant does not contest that the inclusion of “sexual 

orientation” is reasonable and justifiable; 

54.4. The proviso in section 12 is not capable of an interpretation that 

renders section 10 constitutional. 

                                                 
69 CLOSA Chapter 42 page 85. 
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DIFFERENT STANDARDS: SECTION 10 VS SECTION 16 

55. Like section 16 of the Constitution, section 10(1) of PEPUDA prohibits 

the publication, propagation, advocacy or communication of words based 

on one or more of the prohibited grounds, against any person, that could 

reasonably be construed to demonstrate a clear intention to be hurtful; 

harmful or to incite harm; promote or propagate hatred. 

56. However, the wording of section 10(1) of PEPUDA omits either the word 

"and" or the word "or", thereby creating confusion about whether the 

listed elements of the definition of hate speech appearing therein were 

intended to be read with conjunctive or disjunctive application. 

57. For example, a disjunctive reading of the section would mean that merely 

hurtful speech would constitute hate speech, while a conjunctive reading 

would also require the speech to be harmful (or to incite harm) and to 

promote (or propagate) hatred.70 

58. The comparable elements of section 16 are expressly conjunctive. The 

learned authors of Constitutional Law of South Africa state the point 

clearly: “[I]t bears emphasising that FC s 16(2)(c) sets a high threshold 

for hate speech; it only applies where the expression amounts to advocacy 

                                                 
70 The High Court in South African Human Rights Commission v Khumalo 2019 (1) SA 289 

(GJ) adopted the conjunctive test in order to render section 10 constitutional. The SCA 

Judgment para 64 fn 45 however expressly overruled this. 
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of hatred and constitutes incitement to cause harm. The advocacy of 

hatred is not, in itself, sufficient to trigger this provision.”71 

59. Indeed, the divergence of section 10 of PEPUDA from the conjunctive 

reading of section 16 of the Constitution has attracted adverse comment 

from Cheadle and Davis in their treatise South African Constitutional 

Law: The Bill of Rights. The learned authors state the following: 

“Section 10 represents a most unfortunate, convoluted 

formulation. It extends the prohibited grounds contained in 

section 16(2) of the Constitution in that the latter provision 

refers to race, ethnicity, gender or religion only, and uncouples 

hurt and harm from incitement to cause harm. […] Let us 

consider the example of a person who is attacked on the grounds 

of social origin, because of his privileged class. This act may 

cause hurt but fall short of being classified as incitement to 

cause harm. Accordingly, as this example may well illustrate, 

the formulation in section 10 represents an unjustified limitation 

of the freedom of expression in the context of a constitutional 

order committed to robust deliberation.”72 

                                                 
71 CLOSA Chapter 42 page 79. 

72 Cheadle, H and Davis, D South African Constitutional Law: The Bill of Rights (Lexis 

Nexis loose-leaf) pages 11-19 to 11-20.  
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60. A disjunctive reading would clearly be a significant limitation on the 

right to free expression. This is because unlike section 16(2)(c) of the 

Constitution, section 10(1) ignores that the Constitution itself requires 

“incitement of harm” whereas PEPUDA expressly distinguishes between 

“hurtful” and “harmful” and indeed between “harmful” and “incitement 

of harm”.  The impugned provision also conflates the idea that the 

Constitution provides that it is the advocacy of hatred (not merely hurt) 

that must constitute the incitement to cause harm. 

61. A disjunctive reading is therefore clearly a limitation on free expression. 

However, the applicant submits that even a conjunctive reading results in 

a limitation of free expression given the difference in standards between 

section 16(2) and section 10 of PEPUDA.  

62. Section 16(2)(c) of the Constitution envisages an objective standard in 

which the expression is assessed against the requirements that it be 

“advocacy of hatred”, based on a listed ground and which “constitutes 

incitement to cause harm”. 

63. Section 10 of PEPUDA, however, differs from this standard in two 

material respects. Firstly, the expression need not amount to “advocacy” 

but rather an expanded list of prohibited expression via publishing, 

propagating, advocating or communicating words based on the prohibited 
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grounds. Even if sections 10(1)(a) to (c) are read conjunctively, this is an 

expansion of section 16(2)(c) and therefore a limitation on section 16(1). 

64. Secondly, the expression under section 10 of PEPUDA need not be 

objectively tested, but rather requires a subjective assessment of whether 

the expression “could reasonably be construed to demonstrate a clear 

intention”. The use of the conditional “could” implies that the 

“construction” that demonstrates a clear intention need only be within the 

realm of reasonable possibility. This too, even on a conjunctive reading, 

is a departure from section 16(2)(c) and therefore a limitation of section 

16(1) as the Constitution requires actual constitution of incitement to 

cause harm. 

65. The SCA found that section 10 was unconstitutionally overbroad and that 

the proviso in section 12 of PEPUDA was likewise difficult to interpret in 

any meaningful way.73 It is submitted that section 12 of PEPUDA is more 

than difficult to interpret and that on any possible interpretation one gives 

the section, it only compounds the constitutional problems of section 10. 

66. The proviso to section 12, to which section 10 is expressly subjected, 

provides as follows: 

                                                 
73 SCA Judgment paras 75-77 
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“Provided that bona fide engagement in artistic creativity, 

academic and scientific inquiry, fair and accurate reporting in 

the public interest or publication of any information, 

advertisement or notice in accordance with section 16 of the 

Constitution, is not precluded by this section.” 

67. The proviso allows for at least two potential interpretations. Firstly, it 

could be read as one continuous list of items, all qualified by the 

requirement that the conduct engaged in needs to be bona fide in order to 

fall within the proviso. Secondly, it could be that the qualification of bona 

fides applies only to “engagement in artistic creativity, academic and 

scientific inquiry, fair and accurate reporting in the public interest” while 

the publishing of the items listed in accordance with section 16 of the 

Constitution is a stand-alone basis for falling within the proviso. 

68. It is submitted that neither interpretation can render section 10 

constitutionally compliant. 

69. On the first interpretation, the converse of the proviso would be that it 

does not protect mala fide engagement in the listed activities, including 

those “in accordance with section 16”. It stands to reason that the phrase 

“in accordance with section 16” must refer only to section 16(1). One 

could hardly gain the protection of the proviso by engaging in even bona 

fide publication of information listed in section 16(2). This, however, 
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merely contributes to the overbreadth of section 10 by requiring one to 

conduct themselves bona fide when acting in accordance with section 

16(1). 

70. This also contributes to the vagueness of section 10, by requiring that a 

further enquiry be made into the subjective intention of the party 

engaging in the activity in circumstance where it is not at all clear what 

mala fide publication of information under section 16 would be. 

71. This vagueness would, in itself, amount to a limitation on freedom of 

expression as it would inevitably lead to self-censorship, especially given 

the potential repercussions of being found to have committed prohibited 

speech.74 

72. As for the second interpretation, this would firstly render the opening part 

of the proviso nugatory, as all the conduct contained in that portion is 

covered by the broader set of expressions contained in the publishing of 

information in accordance with section 16. 

73. This is so because section 16 already explicitly protects expression in 

respect of the press and other media (16(1)(a)); artistic creativity 

(16(1)(c)); and expression that is academic or scientific research 

(16(1)(d). Thus section 16(1) already covers the field of the first portion 

                                                 
74 This can include awards of damages (section 21(2)(d) and (e)) which, for example, in the 

case of Penny Sparrow was an amount of R150 000 
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of the proviso of section 12 – any bona fide engagement in the listed 

activities under section 12 of PEPUDA would also amount to 

“publication of information” in accordance with section 16. 

74. In addition, it would also render section 10 of PEPUDA nugatory as it 

would simply collapse section 10 into section 16(1) of the Constitution, 

despite the clear difference in wording (and therefore scope) between 

section 10 and section 16. This would occur since section 10 is clearly 

broader than section 16(2) (as argued above) and so necessarily limits 

forms of expression protected under section 16(1). However, where that 

occurs, the proviso of section 12 would then immediately exclude that 

expression from the operation of section 10, given that it would be 

expression that was the “publication of information…in accordance with 

section 16.” 

75. At best, this would result in section 10 read with section 12 of PEPUDA 

being impermissibly vague as no ordinary citizen could determine with 

reasonable clarity what conduct those sections actually sought to 

proscribe. As with the vagueness under the first possible interpretation, 

this would likely result in self-censorship and an indirect infringement of 

section 16. At worst, it would require a reading of sections 10 and 12 that 

effectively ignored almost all the operative words in section 10. 
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76. As a result, the proviso in section 12 does not save section 10 from being 

constitutionally invalid. Either it infringes section 16 (unjustifiably, as 

argued below) or it compounds section 10’s vagueness, thus rendering it 

incompatible with the requirement of the rule of law that the law be 

reasonably clear and ascertainable. 

77. Where section 10 of PEPUDA infringes the right in section 16(1) of the 

Constitution, it is necessary to determine whether this infringement is 

reasonable and justifiable. 

PROPORTIONALITY ENQUIRY 

78. It is accepted that PEPUDA is a law of general application. As such, the 

only enquiry is whether the limitation of section 16(1) of the Constitution 

by section 10 of PEPUDA is reasonable and justifiable with reference to 

the five non-exclusive factors set out in section 36, being:75 

78.1. the nature of the rights limited; 

78.2. the importance of the purpose of the limitation; 

78.3. the nature and extent of the limitation; 

78.4. the relation between the limitation and its purpose; and 

78.5. whether there are less restrictive means to achieve the purpose. 

                                                 
75 Nandutu and Others v Minister of Home Affairs and Others 2019 (5) SA 325 (CC) para 71 



 31 

79. In respect of the infringement of section 10 of PEPUDA by the inclusion 

of further listed grounds, on the present facts only the inclusion of the 

additional ground of “sexual orientation” is relevant to the present matter. 

80. The applicant accepts that the inclusion of this ground, despite being an 

infringement of section 16(1), is reasonable and justifiable, and the 

applicant supports the finding of the SCA in this regard. 

81. As a result, only the infringement insofar as it relates to the prohibition on 

expression more generally is considered below. 

THE NATURE OF THE RIGHT 

82. This Court has made numerous statements about the nature and value of 

the right to free expression. 

83. In Dikoko v Mokhatla this Court described freedom of expression as: 

“The lifeblood of an open and democratic society cherished by 

our Constitution.”76 

84. In South African National Defence Union v Minister of Defence & 

Another it was held that:  

“[Freedom of expression] lies at the heart of a democracy. It is 

valuable for many reasons, including its instrumental function 

                                                 
76 Dikoko v Mokhatla 2006 (6) SA 235 (CC) para 92. 
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as a guarantor of democracy, its implicit recognition and 

protection of the moral agency of individuals in our society and 

its facilitation of the search for truth by individuals and society 

generally. The Constitution recognises that individuals in our 

society need to be able to hear, form and express opinions and 

views freely on a wide range of matters. 

Freedom of expression is one of a “web of mutually supporting 

rights” in the Constitution. It is closely related to freedom of 

religion, belief and opinion (section 15), the right to dignity 

(section 10), as well as the right to freedom of association 

(section 18), the right to vote and to stand for public office 

(section 19) and the right to assembly (section 17). These rights 

taken together protect the rights of individuals not only 

individually to form and express opinions, of whatever nature, 

but to establish associations and groups of like-minded people to 

foster and propagate such opinions. The rights implicitly 

recognise the importance, both for a democratic society and for 

individuals personally, of the ability to form and express 

opinions, whether individually or collectively, even where those 

views are controversial.”77 

                                                 

77 1999 (4) SA 469 (CC) paras 7 and 8. 
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85. There are four main reasons why freedom of expression is so valuable. 

First, it aids us in the search for truth. Second, it is vital for the 

functioning of a democracy. Third, it enhances moral agency. Fourth, it 

instils tolerance.  

i) Truth 

86. Allowing the free dissemination of beliefs, opinions and other forms of 

expression brings immense benefits. It allows for intellectual, cultural, 

and scientific progress whilst provoking discussion and aiding the search 

for truth. Since we are fallible, we cannot know with certainty that a 

particular opinion is false. When we suppress opinions that are believed 

to be false, we risk missing out on the truth.78 By stifling beliefs that are 

different from our own we lose the opportunity to ‘challenge, reconsider 

and perhaps reaffirm’ our own views.79 

87. In S v Mamabolo the Court held that: 

“Freedom of expression, especially when gauged in conjunction 

with its accompanying fundamental freedoms, is of the utmost 

importance in the kind of open and democratic society the 

Constitution has set as our aspirational norm. Having regard to 

                                                 

78 Meyerson, D Rights Limited: Freedom of Expression, Religion and the South African 

Constitution 1997 (Juta) at 78 

79 Wolff, J An Introduction to Political Philosophy, (Oxford University Press, 1996) at 118 
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our recent past of thought control, censorship and enforced 

conformity to governmental theories, freedom of expression — 

the free and open exchange of ideas — is no less important than 

it is in the United States of America. It could actually be 

contended with much force that the public interest in the open 

market-place of ideas is all the more important to us in this 

country because our democracy is not yet firmly established and 

must feel its way. Therefore we should be particularly astute to 

outlaw any form of thought control, however respectably 

dressed.”80 

ii) Democracy 

88. Freedom of expression is the cornerstone of a functioning democratic 

state. It gives people the opportunity to be exposed to differing 

viewpoints to make informed and legitimate decisions about their 

political and private lives.81  

89. In Khumalo v Holomisa Justice O'Regan held: 

                                                 
80 S v Mamabolo 2001 (3) SA 409 (CC) at para 37 

81 Bill of Rights Handbook page 310 
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“Without [freedom of expression], the ability of citizens to make 

responsible political decisions and to participate effectively in 

public life would be stifled.”82  

iii) Agency 

90. The eminent legal philosopher Ronald Dworkin wrote that: 

“Morally responsible people insist on making up their own 

minds about what is good or bad in life or in politics, or what is 

true or false in matters of justice and faith. Government insults 

its citizens, and denies their moral responsibility, when it 

decrees that they cannot be trusted to hear opinions that might 

persuade them to dangerous or offensive convictions. We retain 

our dignity, as individuals, only by insisting that no one — no 

official and no majority — has the right to withhold an opinion 

from us on the ground that we are not fit to hear and consider 

it.”83  

91. When people are exposed to a range of conflicting opinions on a subject, 

they are given the opportunity to exercise their rational faculties, weigh 

                                                 
82 Khumalo & Others v Holomisa 2002 (5) SA 401 (CC) para 21. 

83 Dworkin, R Freedom's Law: The Moral Reading of the America Constitution (1996), at 

200 
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up the arguments on both sides and come to form their own view on the 

matter.  

92. If citizens are under the impression that the media, they are exposed to 

has gone through a filtering process to remove all inappropriate forms of 

expression, then they are less likely to be critical of the material that they 

consume. Societies that allow for a broad selection of opinions create an 

environment that strengthens people’s analytical skills and trains them to 

question the views that are presented to them.84 

iv) Tolerance 

93. In South African National Defence Union v Minister of Defence & 

Another the Constitutional Court held that: 

“The corollary of freedom of expression and its related rights is 

tolerance by society of different views. Tolerance, of course, 

does not require approbation of a particular view. In essence, it 

requires the acceptance of the public airing of disagreements 

and the refusal to silence unpopular views.”85  

94. In her seminal paper on the dangers of suppressing racist speech, Denise 

Meyerson wrote that: 

                                                 
84 Strossen, N Defending Pornography: Free Speech, Sex and the Fight for Women’s Rights 

2000 (NYU Press) at 263 

85 SANDU v Minister of Defence & Another 1999 (4) SA 469 (CC) para 8. 
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“To drive an evil view underground can actually increase its 

strength; whereas to debate it out in the open is more likely to 

bring home its abhorrent nature.  It is precisely those … who, 

after all, believe there is a truth about the awfulness of racism, 

who should be optimistic about the power of debate and 

argument to demonstrate that truth.  They came to their views by 

reason, and since they do not believe themselves to be 

intellectually superior, should trust in reason rather than the 

police force as the better weapon against falsehood. 

It is only too easy for censorship laws to be put to different uses 

from those originally intended and if we are happy for them to 

be deployed in one way, we make it much easier for them to be 

deployed in other, more frightening, ways later.  And a final 

consideration here is that, to the extent that racial animosities 

will continue to plague us, it is better to let them be played out at 

the level of words rather than to bottle them up, thereby not only 

increasing their virulence, but also making more likely a more 

dangerous kind of discharge.  Forced, as we are, to weigh up 
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evils here, we should therefore conclude that tolerance is more 

beneficial than costly.”86 

95. On the above justifications for freedom of expression, even the 

expression of hurtful, hateful, offensive, immoral statements is protected. 

This is not only for the freedom and autonomy of the person who holds 

these views, but also for the broader benefit of allowing reasonable 

persons the opportunity to hear these views and engage them to test their 

strengths and hopefully ultimately publically display their weaknesses. 

This is what happened in this matter as even before the Press Ombud 

made any finding, the applicant’s views were subjected to widespread 

criticisms by ordinary citizens published in the very same publication.87 

THE IMPORTANCE OF THE PURPOSE OF THE LIMITATION 

96. The applicant accepts that it is a constitutional imperative to give effect to 

the right to equality in section 9 of the Constitution and accepts that one 

of PEPUDA’s purposes is to achieve this.88 

97. However, The Constitutional Court in Print Media South Africa 

cautioned against the mere acceptance of a statute’s laudable objectives 

                                                 
86 Meyerson, D '''No Platform for Racists'': What Should the View of Those on the Left Be?' 

(1990) 6 SAJHR 394 at 397 

87 Record Volume 1 Item 5 pages 17-18 paras 14-16 and page 51 “Opposing Affidavit of 

Qwelane” 

88 Record Volume 1 Item 7 page 72 para 128 “Founding Affidavit of Qwelane” 
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as justification for the constitutionality of the specific impugned 

provision. In this regard the Court held that: 

“It is settled in our law that it is insufficient to rely simply 

on the stated purposes of a statute in order to identify and 

evaluate the purposes of a specific, impugned provision 

within it. The focus must properly fall on the challenged 

law itself.”89 

98. That caution being sounded, it must theoretically be so that a limitation of 

freedom of expression that balances the right to equality can be 

constitutionally permissible. This is accepted by the applicant in practice 

through the extension of the protection against 16(2)(c) expressions to 

categories of persons not specifically protected, insofar as each can be 

justified. Such a limitation of free expression gives effect to extended 

equality (in line with section 9) while still maintaining the 

constitutionally selected forms of expression that are not protected by 

section 16(1). 

99. However, the applicant submits that the overbreadth and vagueness of 

section 10 of PEPDUA in its other respects does not appropriately 

balance these rights as it unduly infringes on freedom of expression. 

                                                 
89 Print Media South Africa & Another v Minister of Home Affairs & Another 2012 (6) SA 

443 (CC) para 55. 
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100. In simple terms, an appropriate balancing would be to seek legislatively 

to expand the categories of persons against whom the advocacy of hatred 

that incites harm is not constitutionally protected, rather than water-down 

the thresholds of what constitutes “hate speech” more generally. 

101. The constitutional drafters identified the forms of expression that could 

not enjoy protection in an open and democratic society based on human 

dignity, equality and freedom; they also identified groups who ought to 

gain additional protective measures to promote equality. A proper 

balancing of the two rights would seek carefully to merge the two, rather 

than dramatically expanding the former at the expense of protected 

expression. 

THE NATURE AND EXTENT OF THE LIMITATION 

102. While there can be little argument on the importance of the purpose of the 

limitation on hate speech, it is submitted that the nature and extent of the 

limitation under section 10 is far too broad. 

103. In this portion of the analysis it is the extent of the limitation on the right 

itself, not merely any particular right-holder who may be affected. As a 

result, the true consideration is not the nature and extent of the limitation 
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insofar as it effects the applicant (and his views) specifically, but rather 

the more general impact the limitation has on the right more broadly.90 

104. In that respect, the extension of the scope of what forms of expression 

amount to hate speech under section 10 of PEPUDA is to be considered. 

And that scope is very wide indeed. 

105. On the SCA’s interpretation, section 10(1)(a) to (c) of PEPUDA is to be 

read disjunctively. This would result in words based on the prohibited 

grounds communicated that could reasonably be construed to be hurtful 

alone amounting to hate speech. This is orders of magnitude away from 

the constitutional standard of advocacy of hatred that incites harm. 

106. The result of such overbroad and vague language would be to have a 

chilling effect on expression, as ordinary citizens will be unable to 

determine in advance with a reasonable degree of certainty whether their 

expression will fall foul of section 10 of PEPUDA. This chilling effect 

will likely cause self-censorship of the media, which will clearly have a 

negative effect on an open and democratic society such as South Africa. 

107. The limitation is therefore overboard and cannot be justified in its present 

state. 

                                                 
90 See Islamic Unity para 49 and S v Meaker1998 (8) BCLR 1038 (W) 
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THE RELATION BETWEEN THE LIMITATION AND ITS 

PURPOSE 

108. Under this heading, the consideration is whether the limitation serves the 

purpose for which it was created.91 While PEPUDA clearly seeks to 

promote equality under section 9 of the Constitution,92 in conjunction 

with that purpose, it also seeks to give effect to the exclusion of hate 

speech from the right to freedom of expression as contained in section 

16(2)(c) of the Constitution.93 PEPUDA has disparate but not 

incommensurable objectives and purposes and the effect of the statute 

must be considered in respect of both – any limitation of free speech must 

be considered not only in relation to the promotion of equality but, given 

the explicit purpose of PEPUDA in regulating hate speech “as 

contemplated in section 16(2)(c) of the Constitution”, also in relation to 

section 16(1). 

109. In this respect, the limitation on free expression goes far beyond what the 

promotion of equality requires. The threshold for hate speech is set at an 

appropriate level in section 16(2)(c). The promotion of equality can be 

achieved by identifying further groups of vulnerable persons that could 

justifiably be afforded protection from speech of that nature. However, it 

                                                 
91 Bill of Rights Handbook page 169 

92 See the long title to PEPUDA 

93 Section 2(b)(v) 
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is submitted that expanding the scope of the speech from which persons 

ought to be protected does not achieve the promotion of equality, but 

merely limits everyone’s freedom of expression. 

110. The extension under section 10 renders a large swathe of opinions as hate 

speech which do not fall under section 16(2)(c). Such opinion would, for 

example, include a range of religious opinions which many may find 

hurtful.94 

111. It is submitted that this overbroad restriction does not properly promote 

equality, nor adequately balance equality with freedom of expression and 

therefore fails to be justifiable in relation to the purposes it seeks to 

achieve. 

LESS RESTRICTIVE MEANS 

112. It is submitted that a less restrictive means of achieving the same purpose 

is precisely that which the SCA adopted. By maintaining the threshold set 

by section 16(2)(c), but incrementally expanding the list of grounds (and 

therefore the groups of vulnerable persons protected from hate speech), 

the Legislature can both promote equality and regulate hate speech in a 

justifiable manner. 

                                                 
94 For example certain Christian views on homosexuality. 
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113. So long as each incremental expansion is, as was demonstrated for 

“sexual orientation”, reasonable and justifiable in terms of section 36 of 

the Constitution this would be a permissible limitation on the right to 

freedom of expression. The order of the SCA gives Parliament the proper 

space to investigate the factual and legal justification for each proposed 

expansion of the list of protected groups. 

APPROPRIATE REMEDY 

114. Section 172(1)(a) of the Constitution enjoins a court to declare a law that 

is inconsistent with the Constitution invalid to the extent of its 

inconsistency. In this matter, it is submitted that section 10 of PEPUDA 

cannot be read-down in order to save it from invalidity. Reading-down is 

an interpretive tool that is only available when a reasonably possible 

constitutional interpretation of an impugned statutory provision is 

available.95 It follows that if the provision is not reasonably capable of a 

constitutionally compliant meaning, reading down cannot be invoked.96  

115. Where invalidation is required, a court ought to prefer severance or 

reading in to bring the provision within constitutional bounds. Severance 

and reading-in thus act to limit or temper the effect of a declaration of 

                                                 
95 Investigating Directorate: Serious Economic Offences v Hyundai Motor Distributors (Pty) 

Ltd In re: Hyundai Motor Distributors (Pty) Ltd v Smit NO 2001 (1) SA 545 (CC) para 23. 

96 Id para 24. 
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invalidity. Only if neither are possible must a declaration of complete 

invalidity be made.97  

116. Plainly, where severance or reading-in is not possible, a declaration of 

invalidity without any limitations in those forms is the only remedy 

available.98  A court may also limit the impact of a declaration of 

invalidity by suspending its order to allow the legislature to remedy the 

constitutional defect.99 This may be coupled with an interim order to 

operate during the period of suspension.100 

117. Severance involves the expunging of certain words, phrases, or sections 

from the rest of a statute to save the statute (or section, as the case may 

be) from constitutional invalidity. 

118. The test for whether severance may be used is two-fold: first, is it 

possible to sever the invalid provisions from the statute (or section); and 

                                                 
97 Van Rooyen v The State 2002 (5) SA 246 (CC) para 88. 

98 For example, Case v Minister of Safety and Security 1996 (1) SACR 587 (CC) paras 68–

87; Magajane v Chairperson: North West Gambling Board 2006 (5) SA 250 (CC) at paras 

97–99; Shinga v S (Society of Advocates, Pietermaritzburg Bar as Amicus Curiae) 2007 

(4) 611 (CC) at para 54.  

99 Section 172(1)(b)(ii) of the Constitution.  

100 See Gaertner v Minister of Finance 2014 (1) SA 442 (CC); see also Estate Agency Affairs 

Board v Auction Alliance 2014 (3) SA 106 (CC). 
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second, if so, does what remain still give effect to the purpose of the 

legislative scheme?101 

119. Severance will not be invoked when it is not possible to identify precise 

words, phrases, or sections which cause the constitutional invalidity. As 

such, in Case it was held that severance was not viable because: 

“…the overbreadth cannot be laid at the door of any one word, 

or group of words, but rather permeates the entire text… if we 

apply a blue pencil to each and every noun form and transitive 

verb that presents overbreadth problems, we effectively write a 

new provision that bears only accidental resemblance to that 

enacted by Parliament… For this Court to attempt that textual 

surgery would entail it departing fundamentally from its 

assigned role under our Constitution. It is trite but true that our 

role is to review, rather than to redraft, legislation. This Court 

has already had occasion to caution against judicial arrogation 

of an essentially legislative function in the guise of 

severance.”102 

120. Reading-in is the opposite of severance, and involves the adding of words 

or phrases to cure constitutional invalidity. Since reading-in is almost 

                                                 
101 Coetzee v Government of the Republic of South Africa; Matiso v Commanding Officer, 

Port Elizabeth Prison 1995 (4) SA 631 (CC) at para 16. 

102 Case at paras 71–73. 
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always used to extend the reach of a statute, it is most appropriate in cases 

of constitutional under-inclusiveness (and not overbreadth, as in the 

present case).103 

121. A suspension of a declaration of invalidity is appropriate where the 

invalidity of a statutory provision would leave a lacuna in the law which 

would cause potential disruption of the administration of justice.104 

Suspension may also be appropriate where there is a range of possibilities 

that the legislature may adopt to cure the unconstitutionality.105  

122. Where suspension is appropriate, a court should seek to tailor interim 

relief to provide temporary constitutional relief to successful litigants.106 

123. Given the pervasive problems with section 10 read with section 12 of 

PEPUDA, it is not possible to identify specific words or phrases that can 

either be excised through severance, or included through reading-in that 

could render the section constitutionally compliant. 

124. As a result, a total striking down of section 10 is the only appropriate 

relief. However, the SCA recognised that this would leave a lacuna in 

PEPUDA which ought to be remedied in the interim. It is submitted that 

                                                 
103 CLOSA at 9-105 and the cases cited at footnote 2. However, reading-in can be used to add 

provisos to sections to limit their applicability, for example Jaftha v Minister of Justice 

2005 (2) SA 140 (CC) at para 67. 

104 J v Director General, Department of Home Affairs 2003 (5) SA 621 (CC) para 21. 

105 Dawood v Minister of Home Affairs 2000 (3) SA 936 (CC) at paras 64–65. 

106 J para 21; Dawood para 65. 
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the approach adopted by the SCA is appropriate in these circumstances, 

following as it did the precedent set by this Court in Islamic Unity. 

COSTS107 

125. In the case of Biowatch 108 the Constitutional Court held that: 

“The general rule for an award of costs in constitutional 

litigation between a private party and the state is that if the 

private party is successful, it should have its costs paid by the 

state, and if unsuccessful, each party should pay its own costs.” 

126. This general rule is subject to the proviso that where the litigation by the 

private party is “frivolous or vexatious, or in any other way manifestly 

inappropriate, the applicant should not expect that the worthiness of its 

cause will immunise it against an adverse costs award.”109 

127. The SCA correctly ordered that the appeal be upheld with costs. As a 

successful private litigant against the state, the applicant is entitled to his 

costs. Should the applicant be successful in these proceedings, the same 

                                                 
107 Counsel for the applicant in these proceedings are rendering their services free of charge. 

Any costs order issued in relation to the proceedings before this Court will be dealt with in 

terms of section 92 of the Legal Practice Act 28 of 2014 read with Item 31 of the “Code of 

Conduct for all Legal Practitioners, Candidate Legal Practitioners and Juristic Entities” 

General Notice 168 of 2019 Government Gazette No. 42337 of 29 March 2019 page 683. 

108 2009 (6) SA 232 (CC) para 43. 

109 Id para 24 
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result ought to follow – the applicant ought to be awarded his costs, in 

this Court, the SCA as well as in the High Court. 

128. It cannot be doubted that the SAHRC is a part of “the state” for purposes 

of the rule in Biowatch. It is a Chapter 9 institution and an “organ of 

state” as defined in section 239(b)(i) of the Constitution. The SAHRC 

sought to defend the constitutionality of PEPUDA and litigated the matter 

at full-tilt, engaging a top-tier law firm and employing three counsel in 

both the High Court and SCA.  

129. In addition, the Minister of Justice clearly falls under the rule in Biowatch 

as well and, like the SAHRC, sought to defend the constitutionality of 

PEPUDA. 

130. It is submitted that should the applicant be successful, both the SAHRC 

and the Minister ought to be liable, jointly and severally, for the 

applicant’s costs in this Court (including the costs of two counsel), the 

SCA and the High Court. Even if the applicant is unsuccessful in this 

Court, there is no basis for him being mulct in costs, whether in this 

Court, the SCA or the High Court. 

131. The High Court dismissed the constitutional challenge of the applicant 

with costs stating that it considered all the relevant circumstances in 

Biowatch. However, the only explicit basis for the costs order was that 
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“the applicant…chose to abscond from [the] Court throughout the 

proceedings for suspect reasons.” 110 This is not a ground under Biowatch 

to mulct the applicant in costs. In any event, this is irrelevant - the 

applicant was under no obligation to attend proceedings as all his 

evidence was provided via affidavit, he was not called as a witness and he 

was at all times duly represented by his attorneys and counsel. At no 

stage was he subpoenaed to attend the proceedings either. Furthermore, 

the Applicant’s poor health conditions were placed on record before the 

Court a quo.  

132. It is clear that the applicant has raised substantial and important questions 

regarding the constitutionality of section 10 of PEPUDA. Academic 

criticism of section 10 of PEPUDA is extensive and indicates that 

whether successful or not these challenges have merit and so cannot be 

regarded as vexatious or frivolous. The unanimous decision of the SCA 

similarly shows that the applicant’s challenge has substantial merit, even 

if ultimately unsuccessful in this Court. 

133. It is therefore submitted that even if unsuccessful in this Court, the 

applicant ought not to be mulcted in costs in any of the proceedings to 

date in relation to the constitutional challenge. 

M OPPENHEIMER 

                                                 
110 High Court Judgment para 69 
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