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INTRODUCTION 

1. This matter concerns the constitutional validity of section 10(1) of the Promotion 

of Equality and Prevention of Unfair Discrimination Act 4 of 2000 (“Act”).  The 

Supreme Court of Appeal (“SCA”) declared the section unconstitutional and 

redrafted the section.1 

2. We respectfully submit that section 10(1) of the Act can and should be – 

2.1. interpreted in a manner consistent with the Constitution; or 

2.2. redrafted more modestly to remedy any unconstitutionality that may be 

found. 

3. Our submissions are made from the jurisprudential and human perspective that 

the Act is indispensably part of our Constitutional arsenal in the “ringing rejection 

of, that part of … [our] past which is disgracefully racist, authoritarian, insular, 

and repressive.”2 

4. In accordance with our role as amicus curiae, our submissions focus primarily on 

new arguments relating to international and comparative law. 

 
1  Qwelane v South African Human Rights Commission and Another [2019] ZASCA 167; 2020 

(2) SA 124 (SCA) (“SCA judgment”), paras 96. 
2  Per Mahomed J, as he then was, in S v Makwanyane 1995 (3) SA 391 (CC), para 262. 
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THE NATURE OF SECTION 10(1) OF THE ACT 

5. As its name implies, the Act has dual purposes: it is the national legislation 

envisaged in section 9(4) of the Constitution (to prevent or prohibit unfair 

discrimination), and it is the statute envisaged in section 9(2) of the Constitution 

(to protect or advance persons disadvantaged by unfair discrimination).3 

6. With this Act, Parliament sought to “protect” such persons from all infringements 

of their right to equality, not only in the form of “unfair discrimination,” but also 

“hate speech” and “harassment.”  It did so by forging new statutory delicts 

bearing those names, actionable in new Equality Courts,4 empowered to conduct 

inquiries in an informal, expeditious and participative manner,5 and to order a 

wide range of civil remedies,6 with a focus on corrective and restorative justice.7 

7. These statutory delicts were innovative in law and needed as a nation.  South 

African law offers no other delict, nor any crime, specifically concerning the right 

to equality.  Even the actio iniuriarum, including the defamation action, concerns 

other personality rights altogether.8 

 
3  See the Preamble: “Section 9 of the Constitution provides for the enactment of national legislation 

to prevent or prohibit unfair discrimination and to promote the achievement of equality”. 
4  Section 16 of the Act. 
5  Section 4(1)(a) of the Act. 
6  Section 21 of the Act. 
7  Section 4(1)(b) of the Act. 
8  See Khumalo v Holomisa [2002] ZACC 12; 2002 (5) SA 401 (CC), para 27; Dikoko v Mokhatla 

[2006] ZACC 10; 2006 (6) SA 235 (CC), para 62. 
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THE QUESTION BEFORE COURT 

8. This Court is called upon to determine whether the statutory delict of hate speech 

strikes an appropriate balance between the rights to freedom of expression and 

equality.  This exercise is much like that presented in Khumalo v Holomisa, 

where this Court confirmed the constitutionality of the common law delict of 

defamation, after concluding that it strikes an appropriate balance between the 

rights to freedom of expression and dignity.9  

9. In determining whether section 10(1) of the Act strikes such a balance, this Court: 

(a) must examine the objects and purport of the Act and read section 10(1), as 

far as possible, in conformity with the Constitution;10 

(b) must consider international law;11 and 

(c) may consider foreign law.12 

THE APPROACH FOLLOWED BY THE SCA 

10. The SCA accepted that “the State has a legitimate interest in promoting equality 

and prohibiting hate speech that impinges on equality,”13 and, per Islamic Unity, 

 
9  Id, paras 41 to 45. 
10  Investigating Directorate: Serious Economic Offences v Hyundai Motor Distributors (Pty) Ltd 

[2000] ZACC 12; 2001 (1) SA 545 (CC), paras 22 and 23 (applying section 39(2) of the Constitution). 
11  Section 39(1)(b) of the Constitution; section 3(2)(b) of the Act. 
12  Section 39(1)(c) of the Constitution; section 3(2)(c) of the Act. 
13  SCA judgment, para 59. 
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that it may extend that prohibition beyond section 16(2)(c) of the Constitution.14   

The SCA held further that any such extension would be a limitation of the section 

16(1) right to freedom of expression, which must be justified in accordance with 

section 36(1).15 

11. The SCA found that section 10(1) of the Act limits the right to free expression, by 

setting a “lower threshold” than section 16(2)(c) of the Constitution,16 in that: 

11.1. it does not require “incitement to cause harm;”17 and 

11.2. the term “hurtful” denotes mere “injury to feelings”, which “does not equate 

with causing harm or incitement to harm.”18  

12. However, we submit that the SCA fell into error in respect of the justification 

analysis.  We respectfully submit that the SCA’s justification analysis19 was 

insufficiently systematic and rigorous.  This analysis ostensibly consisted of a 

survey of three foreign laws, drawn from a journal article by a foreign doctoral 

candidate,20 before the SCA concluded that:21 

 
14  Islamic Unity Convention v Independent Broadcasting Authority and Others [2002] ZACC 3; 

2002 (4) SA 294 (CC), para 32. 
15  Id, para 34; SCA judgment, para 36. 
16  SCA judgment, paras 84 and 85. 
17  SCA judgment, paras 62, 64, 65, 68 and 96(2)(d). 
18  SCA judgment, para 68. 
19  SCA judgment, paras 78 to 88 (under the heading “justification”) 
20  T J Webb, ‘Verbal Poison – Criminalizing Hate Speech: A Comparative Analysis and a Proposal 

for the American System’ (2011) 50 Washburn LJ 445-482, from which the SCA considered laws 
in the United States, Canada and Germany (SCA judgment, paras 79 to 83).  As will be evident in 
footnotes below, Webb’s article contradicts the SCA’s findings in this area in some respects. 

21  SCA judgment, para 85. 
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None of the democracies referred to by Webb have regulation in a form that 
is akin to or that even comes close to section 10(1) of [the Act].  Before us, 
unsurprisingly, no counsel could point to any decision or regulation in any 
comparable democratic system which equates with, or even comes close to, 
the lower threshold contained in s 10(1) even assuming that it is intelligible. 
 

13. We respectfully submit that there are several shortcomings in the comparative law 

exercise undertaken by the SCA: 

13.1. First, the analysis should have been preceded by an assessment of South 

Africa’s own jurisprudence concerning acceptable limitations on freedom of 

expression by delicts protecting other rights, most notably in Khumalo v 

Holomisa. 

13.2. Second, the justification analysis should have been preceded by an 

assessment of international law obligations, which most foreign hate speech 

laws are designed to implement. 

13.3. Third, the SCA only considered criminal prohibitions, not civil law 

prohibitions, or delicts like section 10(1) of the Act.  We submit that this 

distinction is critical, as criminal prohibitions require more stringent 

justification than civil prohibitions.22 

13.4. Fourth, a more expansive survey even of comparative criminal laws reveals 

that many open and democratic countries have laws that indeed “come close 

to the lower threshold contained in section 10(1)”. 

 
22  See Democratic Alliance v African National Congress and Another [2015] ZACC 1; 2015 (2) 

SA 232 (CC), paras 127 to 129 and 154 to 159. 
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14. We submit that when regard is had to the four factors listed above, then the 

ineluctable conclusion is that section 10(1) of the Act can and should be given a 

reasonable interpretation that strikes an appropriate balance between the rights to 

free expression and equality. 

THE PROPER APPROACH 

South African law 

15. We submit that the point of departure must be South Africa’s own jurisprudence 

on delicts.  Delicts generally limit the right to freedom of expression in order to 

protect or vindicate other rights while striking an appropriate balance between the 

competing rights at stake. 

16. The common law delict of iniuria protects individuals from “injury to feelings” 

(as the SCA defined “hurtful” expression), but only when inflicted wrongfully and 

intentionally (animo iniuriandi).23  Previously a subset of this, but now separate,24 

the delict of defamation vindicates individuals’ reputations from wrongful injury, 

but only requires fault in the form of negligence.25  Both delicts place the burden 

on the defendant, once the injury is proved, to show the absence of wrongfulness 

 
23  See De Lange v Costa 1989 (2) SA 857 (A). 
24  Khumalo v Holomisa (n 8 above), para 27. 
25  National Media Ltd and Others v Bogoshi [1998] ZASCA 94; 1998 (4) SA 1196 (SCA). 
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or fault.26  This latter feature limits the right to free expression significantly, but 

has been found to strike an appropriate balance with the right to dignity.27 

17. Section 10(1) of the Act has several features that support its constitutional 

validity.  First, it does not proscribe expression that is merely “hurtful” (i.e. an 

“injury to feelings”), as it must also be objectively “based on one or more of the 

prohibited grounds.”  The section therefore sets a higher threshold than mere 

insult or defamation – it applies only to an “injury to feelings” that is rooted in 

protected group identity.   

18. In other words, the section applies not to speech that insults a person as an 

individual (based on purely personal traits or acts), but to speech that insults a 

person as a member of a group: as a woman, as a person of colour, as a lesbian, 

as a Zimbabwean, as a Muslim, as a Venda-speaker, as a person with paraplegia, 

dwarfism, albinism, cerebral palsy, or HIV, and so on.  In this sense, section 10(1) 

sets a much higher threshold than the other delicts, and it is directed at far more 

serious injuries.28 

 
26  Id; Le Roux and Others v Dey [2011] ZACC 4; 2011 (3) SA 274 (CC), para 85. 
27  Khumalo v Holomisa (n 8 above), para 43. 
28  See the dissent of Yacoob J in Le Roux v Dey (n 26 above), para 46: “it must be remembered that 

some attacks on human dignity are more serious than others: the violation of dignity in the context 
of the violation of other constitutional rights would ordinarily be regarded as more serious than 
otherwise.  Two examples will suffice.  The violation of human dignity in the context of unfair 
discrimination on any of the grounds listed in the Constitution would be unarguably egregious.” 
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19. Moreover, section 10(1) places no onus on the respondent to prove the absence of 

wrongfulness, while the proviso in section 12 allows her to escape liability based 

on a subjective but bona fide belief that she was engaged in artistic creativity, 

academic or scientific inquiry, or fair and accurate reporting in the public interest.  

In these respects, section 10(1) of the Act is less restrictive of the right to free 

expression than the delicts of defamation and iniuria. 

20. For these reasons, we respectfully submit that the SCA fell into error when it held 

that the threshold of “hurtful” words “goes too far.”29  We submit that this error 

may have arisen because the SCA did not consider the extent to which other 

delictual limitations on free speech have already advanced in our jurisprudence. 

21. We submit that the SCA was incorrect in holding that the phrase “could 

reasonably be construed to demonstrate a clear intention” does not denote an 

objective test, but the “subjective opinion of a reasonable person hearing the 

words.”30  As best as can be ascertained, the Equality Courts have all regarded 

section 10(1) as denoting an objective test.31  We submit that this demonstrates 

the obvious plain interpretation of the section, or at the very least, an interpretation 

that the provision is reasonably capable of bearing.  The SCA did not consider or 

criticise this general approach by the Equality Courts in their judgments.  

 
29  SCA judgment, para 69. 
30  SCA judgment, paras 61 and 66. 
31  See Afriforum v Malema [2011] ZAEQC 2; 2011 (6) SA 240 (EqC), para 109; Sonke Gender 

Justice Network v Malema [2010] ZAEQC 2; 2010 (7) BCLR 729 (EqC), para 11. 
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22. For these reasons, we submit that section 10(1) of the Act, properly interpreted, is 

no more (and arguably less) restrictive of the right to freedom of expression, than 

the constitutionally approved common law delicts of defamation and iniuria, and 

should therefore pass constitutional muster.  

International law 

23. The SCA touched on international law,32 but appears to have paid little attention 

to the International Convention on the Elimination of All Forms of Racial 

Discrimination, 1965 (“ICERD”),33 which the Act expressly aims to 

implement.34  Article 4(a) of the ICERD obliges South Africa to proscribe (as 

“an offence punishable by law”) not only “incitement to racial discrimination [or 

violence]” but “all dissemination of ideas based on racial superiority or hatred”. 

24. The United Nations Committee on the Elimination of Racial Discrimination 

has elaborated on these two types of “racist hate speech,” as follows:35  

The provisions on dissemination of ideas of racial superiority are a 
forthright expression of the preventive function of the Convention and are 
an important complement to the provisions on incitement. 
 
… [T]he provisions of article 4 on dissemination of ideas attempt to 
discourage the flow of racist ideas upstream, and the provisions on 
incitement address their downstream effects. 
 

 
32  SCA judgment, paras 57 and 58. 
33  This is despite Webb (n 20 above), specifically addressing the ICERD at page 457. 
34  Sections 2(h) and 3(2)(b) of the Act.  South Africa ratified the ICERD in 1998. 
35  UN Committee on the Elimination of Racial Discrimination, General Recommendation No. 35: 

Combating racist hate speech, UN Doc. CERD/C/GC/35, 26 September 2013, paras 11 and 30. 
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25. In practice, the International Criminal Tribunal for Rwanda (per Navanethem 

Pillay J), when dealing with hate speech as a form of persecution (a crime against 

humanity), offered a detailed exposition of the distinction.  We quote this at length 

because of its significance:”36 

1072.  …  Hate speech is a discriminatory form of aggression that destroys 
the dignity of those in the group under attack.  It creates a lesser status not 
only in the eyes of the group members themselves but also in the eyes of 
others who perceive and treat them as less than human.  The denigration of 
persons on the basis of their ethnic identity or other group membership in 
and of itself, as well as in its other consequences, can be an irreversible 
harm. 
 
1073.  Unlike the crime of incitement, which is defined in terms of intent, 
the crime of persecution is defined also in terms of impact.  It is not a 
provocation to cause harm.  It is itself the harm.  Accordingly, there need 
not be a call to action in communications that constitute persecution.  For 
the same reason, there need be no link between persecution and acts of 
violence.  The Chamber notes that Julius Streicher was convicted by the 
International Military Tribunal at Nuremberg of persecution as a crime 
against humanity for anti-Semitic writings that significantly predated the 
extermination of Jews in the 1940s.  Yet they were understood to be like a 
poison that infected the minds of the German people and conditioned them 
to follow the lead of the National Socialists in persecuting the Jewish 
people.  In Rwanda, the virulent writings of Kangura and the incendiary 
broadcasts of RTLM functioned in the same way, conditioning the Hutu 
population and creating a climate of harm, as evidenced in part by the 
extermination and genocide that followed… 
 
1078.  The Chamber notes that persecution is broader than direct and 
public incitement, including advocacy of ethnic hatred in other forms.  For 
example, the Kangura article, A Cockroach Cannot Give Birth to a 
Butterfly, and The Ten Commandments, independently of its placement 
within the Appeal to the Conscience of the Hutu, constitute persecution.  
The RTLM interview broadcast on June 1994, in which Simbona, 
interviewed by Gaspard Gahigi, talked of the cunning and trickery of the 
Tutsi, also constitutes persecution.  As described by Witness ABE, the 

 
36  Prosecutor v Ferdinand Nahimana, Jean-Bosco Barayagwiza and Hassan Ngeze, International 

Criminal Tribunal for Rwanda, Trial Chamber I, Case No. ICTR-99-52-T (underlining added). 
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propaganda of Kangura contaminated the minds of people.  As described 
by Witness GO, RTLM “spread petrol throughout the country little by little, 
so that one day it would be able to set fire to the whole country”.  This is 
the poison described in the Streicher judgement. 
 

26. Accordingly, international law not only allows but requires the prohibition of hate 

speech (or at least racist hate speech) that does not involve incitement.  This 

entails a threshold as low as “dissemination of ideas based on racial superiority 

or hatred,”37 or “denigration of persons on the basis of their ethnic identity or 

other group membership”.38 

27. The significance in the South African setting of apartheid, is painfully clear. 

Comparative law 

28. It is therefore not surprising that many democratic countries prohibit forms of hate 

speech with a much “lower threshold” than section 16(2)(c) of the Constitution. 

29. Indeed, the International Criminal Tribunal for Rwanda, in its exposition of 

hate speech, discussed above, observed as follows:39  

1075.  A great number of countries around the world, including Rwanda, 
have domestic laws that ban advocacy of discriminatory hate, in recognition 
of the danger it represents and the harm it causes.  These countries include 
the following: The Criminal Code of Germany prohibits incitement to 
hatred and violence against segments of the population, including the 
dissemination of publications or broadcasts that attack human dignity.  A 
press law in Vietnam prohibits the sowing of enmity among nations and 
people.  The Russian Criminal Code prohibits incitement of hatred by 

 
37  ICERD, article 4(a). 
38  Prosecutor v Ferdinand Nahimana (n 38 above), para 1072. 
39  Id, para 1075. 
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attacking human dignity, insulting, or maliciously degrading segments of 
the population.  The Criminal Code of Finland prohibits racist propaganda 
that threatens, denigrates or humiliates a group of persons.  In Ireland it is 
an offence to publish threatening, abusive or insulting material likely to stir 
up hatred… The Criminal Code of Iceland prohibits racial hatred, including 
mockery, insults, threats and defamation. Press that arouses scorn or hatred 
of some inhabitants for others is prohibited in Monaco… 
 

30. The list is long even when we consider only one particular form of hate speech – 

denial speech – namely: denying, doubting, downplaying, justifying or approving 

documented crimes against humanity, most notably the Holocaust.40  Prohibiting 

such speech is aimed at the “protection of the victims, protection of memory, and 

ideally prevention of future atrocities”.41 

31. States with laws explicitly prohibiting denial of crimes against humanity (without 

requiring incitement) include Austria, Czech Republic, France, Germany, Israel, 

Latvia, Liechtenstein, Luxembourg, Macedonia, Malta, Poland, Portugal, 

Slovakia, Slovenia and Switzerland.42 

32. An illuminating example is France, where the Gayssot Act (enacted to give effect 

to the ICERD) proscribes not only “discrimination on the basis of belonging or 

non-belonging to an ethnic group, nation, race or religion”,43 but any expression 

“challenging the existence of one or more crimes against humanity as defined by 

 
40  See William R Pruitt, “Understanding Genocide Denial Legislation: A Comparative Analysis”, 

12(2) International Journal of Criminal Justice Sciences (2017), 270-284. 
41  Id, 283.  Such laws on “historical revisionism” were also identified by Webb (n 20 above), 459. 
42  Id, 273. 
43  Law 90-615 to repress any racist, antisemitic or xenophobic act (“Gayssot Act”), article 1 (our 

translation). 
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Article 6 of the Statute of the [Nuremburg] Tribunal”.44  In Faurisson v France, 

the Gayssot Act was challenged as a violation of the right to freedom of expression 

in the International Covenant on Civil and Political Rights, 1966 (“ICCPR”), but 

the United Nations Human Rights Committee concluded that a ban on Holocaust 

denial was necessary “to serve the struggle against racism and anti-Semitism.”45 

33. Even more significant are comparisons with states whose hate speech laws like 

ours, do not explicitly refer to denial speech but have been held to proscribe it in 

any event and without requiring incitement. 

34. One example emerges from Canada.  In Keegstra,46 a case concerning Holocaust 

denial, the Canadian Supreme Court applied and upheld the constitutionality of a 

criminal prohibition on “wilfully promot[ing] hatred against any identifiable 

group,” that is “any section of the public distinguished by colour, race, religion 

or ethnic origin” (section 319(2) of the Criminal Code) – an offence distinct from 

that of “incit[ing] hatred against any identifiable group where such incitement is 

likely to lead to a breach of the peace” (section 319(1) of the Criminal Code).47  

Notably, the Code has since been amended to widen “identifiable group” to 

 
44  Gayssot Act, article 9, inserting article 24a of the 1881 Law on freedom of the press (our 

translation). 
45  Faurisson v France, United Nations Human Rights Committee, Comm. No. 550/1993, UN Doc 

CCPR/C/58/D/550/1993(1996), paras 9.6 and 9.7; also see the separate opinion of Commissioner 
Bhagwati: “the Gayssot Act was necessary for securing respect for the rights and interests of the 
Jewish community to live in society with full human dignity and free from an atmosphere of anti-
Semitism.” 

46  R v Keegstra [1990] 3 SCR 697 (SCC). 
47  This distinction was observed by Webb (n 20 above), 460-461, but not noted in the SCA judgment. 
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include “age, sex, sexual orientation, gender identity or expression, or mental or 

physical disability”48 

35. Another example is to be found in Australia.  In Toben v Jones,49 the Federal 

Court of Australia held that Holocaust denial contravened section 18C of the 

Racial Discrimination Act, 1975 (enacted to give effect to the ICERD), which 

prohibits any act which “is reasonably likely … to offend, insult, humiliate or 

intimidate another person or a group of people,” and which “is done because of 

the race, colour or national or ethnic origin of the other person or of some or all 

of the people in the group.”  Instructively, the Court held that:50 

[I]t is clearly consistent with the provisions of the [ICERD] and the ICCPR 
that a State Party should legislate to ‘nip in the bud’ the doing of offensive, 
insulting, humiliating or intimidating public acts which are done because 
of race, colour or national or ethnic origin before such acts can grow into 
incitement or promotion of racial hatred or discrimination. 
 

36. The Australian example is significant, as its section 18C resembles section 10 of 

the Act, not only in the threshold for liability, but also in the fact that the liability 

is civil, not criminal.51 

37. We respectfully submit therefore that the SCA fell into error when it concluded 

that there is no foreign law “that even comes close to” section 10(1) of the Act. 

 
48  Canadian Criminal Code, section 318(4).  This was also noted by Webb (n 20 above), 461.  
49  [2003] FCAFC 137. 
50  Id, para 20 (emphasis added). 
51  Section 26 of the Racial Discrimination Act provides an unlawful act is not necessarily an offence, 

unless specified otherwise (which section 18C does not).  But any unlawful act may be the subject 
of a civil complaint under section 46P of the Australian Human Rights Commission Act, 1986. 
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Conclusion 

38. It is useful to remember that the facts of Islamic Unity concerned Holocaust 

denial.52  This Court appeared to have no difficulty with the idea that such speech 

could be proscribed in a constitutionally sound manner, if only by “a provision 

which is appropriately tailored and more narrowly focussed” than a prohibition 

on speech “likely to prejudice … relations between sections of the population”.53 

39. We submit that section 10(1) of the Act is indeed such a provision.  It encompasses 

nothing less egregious than expressions of hate against protected groups.54  It does 

not, on any interpretation, proscribe speech that is merely “hurtful” to an isolated 

individual, but rather expression that injures people based on their membership of 

groups disadvantaged by unfair discrimination (whom the state is required to take 

protect, under sections 7(2) and 9(2) of the Constitution). 

40. Accordingly, we submit that, when interpreted in light of analogous South African 

law, applicable international law and comparable foreign law, section 10(1) of the 

Act is reasonably capable of an interpretation that strikes a constitutionally sound 

balance between the right to freedom of expression and the right to equality. 

41. We submit therefore that the section is constitutionally sound and should not have 

been declared unconstitutional by the SCA. 

 
52  Islamic Unity (n 14 above), para 1 – the appellant’s radio station had hosted a guest who “asserted 

that Jewish people were not gassed in concentration camps during the Second World War but died 
of infectious diseases, particularly typhus and that only a million Jews had died.” 

53  Id, para 49. 
54  Id, para 43. 
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THE APPROPRIATE REMEDY  

42. Even if the SCA is found to be correct in declaring section 10(1) unconstitutional, 

we respectfully submit that the interim remedy it fashioned went too far.  

43. The SCA effectively struck out the whole of section 10(1) and replaced it with a 

replica of section 16(2)(c) of the Constitution, except that it added “sexual 

orientation” as a prohibited ground. 

44. When replacing or reading words into an unconstitutional statutory provision, the 

courts are obliged to exercise restraint and make as minimal an intrusion into the 

legislative domain as possible.55 

45. Accordingly, when the SCA identified section 10(1) as defective because of the 

“lower threshold” of “hurtful words” in paragraph (a),56 then it ought only to have 

should have struck down paragraph (a).  This would have left paragraphs (b) and 

(c) intact (to “be harmful or incite harm”, or to “promote or propagate hatred”).57   

46. Similarly, when the SCA found deficiencies with the rider “that could reasonably 

be construed to demonstrate an intention”, which it considered did not denote a 

truly objective test,58 then it ought to have simply replaced it with a phrase that 

 
55  See National Coalition for Gay and Lesbian Equality and Others v Minister of Home Affairs 

and Others [1999] ZACC 17; 2000 (2) SA 1 (CC), para 66. 
56  SCA judgment, para 69. 
57  See Coetzee v Government of the Republic of South Africa [1995] ZACC 7; 1995 (4) SA 631 

(CC), para 16. 
58  SCA judgment, para 66. 
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more clearly does so, such as “that reasonably demonstrates an intention”.  We 

submit that this approach would remedy the defect identified by the SCA, with 

minimal interference with the words enacted Parliament. 

47. Finally, as the SCA did not specifically identify any constitutional defect in the 

definition of “prohibited grounds,” it is not clear upon what basis this was struck 

out of section 10(1).  The effect of doing so is to overturn Parliament’s deliberate 

and legitimate effort to protect people from messages of hate based not only on 

“race, ethnicity, gender, religion or sexual orientation” (to which the SCA’s order 

is limited), but also pregnancy, marital status, colour, age, disability, conscience, 

belief, culture, language, birth and HIV/AIDS status.   

48. It must be noted that the SCA’s ‘interim’ order is final in effect.  Although it 

affords Parliament 18 months to amend section 10(1), it states that, if Parliament 

fails to do so, the interim order “will become final.”59  Considering that Parliament 

always has the power to amend section 10(1), at any time, the deadline of 18 

months appears, with respect, to be arbitrary and without practical effect.  The 

‘interim’ order will be in force on 29 May 2021 as well as on 30 May 2021. 

49. It is unclear whether the SCA intended for the interim order to operate 

immediately, that is, even before confirmation by this Court in terms of section 

 
59  SCA judgment, para 96(2)(e). 
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172(2)(a) of the Constitution.  The following words in its order suggests that this 

was indeed the intention: 

(c)  Parliament is afforded a period of 18 (eighteen) months from 
29 November 2019 to remedy the defect. 

(d)  During the aforesaid period s 10 of [the Act] shall read as follows… 
 

50. We respectfully submit that this was probably an oversight because the SCA could 

not competently make its interim order operate immediately, i.e. from 29 

November 2019, in the absence of confirmation by this Court in terms of section 

172(2)(a) of the Constitution.  As the SCA’s interim order consists of striking 

words from and reading words into section 10, that can only follow upon section 

10 first being declared unconstitutional by this Court. 

PRACTICAL IMPLICATIONS OF THE SCA’s ORDER 

51. By superimposing a requirement of “incitement to cause harm” for liability under 

section 10(1), the SCA’s order would (if confirmed) have the effect of closing the 

doors of the Equality Courts to the kind of hate speech complaints that have made 

up the majority of complaints which have succeeded so far.  We are aware of 

twenty-one successful hate speech complaints so far, of which fifteen involved no 

incitement.  Most have involved black people being humiliated and denigrated by 

being called “kaffirs”, “monkeys”, “baboons”, and “animals”.60   

 
60  Thembani v Swanepoel [2016] ZAECMHC 37; 2017 (3) SA 70 (ECM) (appeal from Mthatha 

Magistrate’s Court) – a white man called a black man “kaffir” while chasing him out of his store; 
Kente v Van Deventer, Cape Town Magistrate’s Court, Case No EC 9/13, 24 October 2014, as 
reported in De Rebus, March 2015, 26-28 – a black domestic worker was called a “pathetic kaffir” 
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52. Most recently, in Nelson Mandela Foundation v Afriforum,61 gratuitous displays 

of the pre-1994 South African state flag (an “endorsement of apartheid”, and thus 

a form of ‘denial speech’, discussed earlier) was declared to constitute hate speech 

against black people.  The other cases each also concern egregious infringements 

of the right to equality.62 

 
by her employer’s white boyfriend; Donaldo v Haripersad [2007] ZAEQC 3 (Durban Magistrate’s 
Court) – a black woman was called “kaffir bitch” by an Indian man half her age; Mdladla v Smith 
[2006] ZAEQC 3 (Durban Magistrate’s Court) – a black woman was told by a white male: “You 
are a kaffir bitch.  You must go and stay in Umlazi with the other kaffirs like you”; Cacadu v Van 
Zyl [2005] ZAEQC 3 (Victoria West Magistrate’s Court) – a white man told a black man: “Fok 
uit my lek uit, kaffir”; Magubane v Smith [2006] ZAEQC 5 (Durban Magistrate’s Court) – a white 
man said to his black female neighbour: “Kaffir, what are you looking at?”; Mkhondo v Momberg, 
Randburg Magistrate’s Court, Case No. EQ 007/2016, 8 June 2017 (unreported) – a white woman 
called a black police officer “kaffir” 48 times within a few minutes; M v R [2004] ZAEQC 2 
(Durban Magistrate’s Court) – a white man told black co-workers: “Look at your government now.  
That government is a real monkey government and does not provide anything for you.  Thabo 
Mbeki is the biggest baboon that is controlling the other monkeys like Jacob Zuma who is stealing 
his money”; African National Congress v Sparrow [2016] ZAEQC 1 (Umzinto Magistrate’s 
Court) – a white woman wrote on Facebook: “These monkeys that are allowed to be released on 
New Year’s Eve and onto public beaches, towns, etcetera, absolutely have no education 
whatsoever…  This lot of monkeys just don’t want to even try but think they can voice opinions 
about statute and their way.  Dear, oh, dear, from now on I shall address the blacks of South Africa 
as monkeys as I see the cute little wild monkeys do the same, pick, drop and litter”; Herselman v 
Geleba [2011] ZAEQC 1 (Grahamstown High Court) – a white man stated of a black man: “Kyk 
hoe maak die bobbejaan, hy krap die deur.  Waar kry jy die bobbejaan?”; Isimangaliso Wetland 
Park v Sodwana Bay Guest Lodge [2018] ZAKZDHC 60 (review from Ubombo Magistrate’s 
Court) – a white guesthouse owner (defending his refusal to admit black guests) stated to a black 
presenter on VumaFM radio: “Black people were servants and the Bible made it very clear… We 
do not have the same blood, skin, hair and there are about 300 differences between you and me… 
You are classified in the Bible as an animal, you are not a homosapien.” 

61  Nelson Mandela Foundation Trust and Another v Afriforum NPC and Others [2019] ZAEQC 
2; 2019 (6) SA 327 (GJ). 

62  Lucas v Peterson [2016] ZANCHC 43 (appeal from Gordonia Magistrate’s Court) – an MEC, 
herself Khoisan, stated in a public speech: “the MEC for Finance has supported me because he 
thinks differently from us Hotnots.  You know, we only think of food and clothing.  His vision goes 
a bit further”; Sonke Gender Justice Network v Malema [2010] ZAEQC 2; 2010 (7) BCLR 729 
(EqC) (Johannesburg Magistrate’s Court) – a male politician propagated rape myths by saying, at 
a public rally: “When a woman didn’t enjoy it, she leaves early in the morning.  Those who had a 
nice time will wait until the sun comes out, requests breakfast and taxi money.  In the morning that 
lady requested breakfast and taxi money.  You don’t ask for taxi money from somebody who raped 
you”; Smith v Mgoqi [2007] ZAEQC 2 (Durban Magistrate’s Court) – a white woman, requesting 
her black neighbour’s consent for certain building plans, had been called “rubbish” and told: “This 
is a black man’s country and no white man is going to rule here.  You must build on the Bluff and 
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53. The effect of the SCA’s order is that people who are subjected to messages of hate 

– especially people belonging to the country’s most marginalised groups – will no 

longer have access to an actionable delict and special Equality Courts to vindicate 

their right to equality.  In these circumstances, we respectfully submit that the 

SCA’s order will effectively reverse the prevailing and ongoing protection of the 

right to equality. 

54. More importantly, we submit that if the SCA’s order is confirmed, this will place 

South Africa in breach of its international obligations under the ICERD, as it will 

no longer have any law prohibiting “all dissemination of ideas based on racial 

superiority or hatred.” 

CONCLUSION 

35 For these reasons, we submit that the order of the SCA ought not be confirmed.  

 

ANDREA A GABRIEL SC 

BEN WINKS 

KARABO RAGANYA  

Durban and Johannesburg 

23 April 2020 

  

 
not in Wentworth”; Trengove-Jones v Oelofse, Johannesburg Magistrate’s Court, 9 August 2017 
(unreported) – a gay man was told by his neighbour: “Just look at you, I don’t understand what 
anyone sees in you. You are a fucking old queen, you fucking piece of fucking shit.” 
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