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INTRODUCTION 

1. This matter concerns a constitutional challenge by the applicants to section 1 (xix)(v) of 

the Compensation for Injuries and Diseases Act 130 of 1993 (“COIDA”) to the extent 

that it excludes domestic workers employed in private households from the definition 

of “employee” as defines under section 1 of COIDA. 

 

2. COIDA creates a system of compensation which confers upon an “employee” or her/his 

dependents, as defined under the Act, a right to claim compensation through an 

administrative process in the event of disablement caused by an occupational injury or 

disease sustained or contracted by the employee in the course of her/his employment, or 

for death resulting from such injuries or diseases. 

 

3. COIDA, as it stands, excludes domestic employees employed in private households 

from its ambit. 

 

4. The consequence of excluding this category of domestic employees is that they are 

unlawfully denied the right to claim compensation under section 22(1) of COIDA. 

 

5. The principal question for determination before this honourable Court is whether the 

exclusion passes constitutional muster.  

 

6. We submit that it does not. 

 

7. In the Gauteng Division of the High Court the applicants sought an order to remove the 

exclusion imposed by section 1(xix(v) of COIDA (hereinafter “the impugned 

provision”), on the bases that: 

 

7.1. It is irrational; and  
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7.2. It violates the following constitutional right guaranteed in the Bill of Rights: 

 

7.3. The right to equality (section 9); 

 

7.4. The right to human dignity (section 10); and 

 

7.5. The right to have access to social security (section 27(1)(c)). 

 

8. The respondents did not oppose the orders sought. 

9. The High Court granted an order that the impugned provision is inconsistent with the 

Constitution and invalid, it directed that it should be severed from section 1 of CIDA. It 

also ordered that the order ought to have immediate and retrospective effect upon 

confirmation thereof by this honorable Court. 

 

10. In these proceedings, the applicants seek: 

 

10.1. Confirmation of the order of constitutional invalidity made by the High Court,  

in terms of section 172(2)(d) of the Constitution; and 

 

10.2. A just and equitable remedy. 

  

11. These heads of argument are structured as follows: 
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11.1. First, we outline the background facts, which in the main, if not all, are    

common course or cannot reasonably be disputed; 

 

11.2. Second, we deal with the proceedings before the High Court; 

 

11.3. Third, we briefly deal with the present proceedings; 

 

11.4. Fourth, we succinctly refer to the issues for adjudication before this Court; 

 

11.5. Fifth, we outline the relevant legislative; 

 

11.6. We then deal with the constitutional grounds for the present challenge; and 

 

11.7. Lastly, we address the question of remedy. 

 

FACTUAL BACKGROUND 

12. These facts are common cause (cannot be reasonably disputed). 

 

12.1. Ms. Maria Badanile Mahlangu was employed as a domestic employee in a private 

household. She was employed as such by the De Clerq family (“the employer”) 

for 22 years.1 

 

12.2. On 31 March 2012, Badanile drowned in her employer’s pool in the course of 

executing her duties.2  

12.3. Bongi, the first applicant, is Badanile’s daughter.3 

 
1 FA Vol 1, pp 10, para 13. 
2 FA Vol 1, pp 10, paras 14 – 16. 
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12.4. Bongi and her son were financially dependent of her mother.4 

 

12.5. The employer offered the family less than R5000.5  

12.6. Bongi approached the Department of Labour to enquire about any possible 

compensation.6 

 

12.7. The Department of Labour advised Bongi that she was not entitled to any 

compensation as a result of Badanile’s death.7 

 

12.8. Shortly thereafter, a representative of SADSAWU approached Bongi after 

reading about her story in the media and offered to assist her.8 

 

12.9. The second applicant (“SADSAWU”) is a trade union which advocated for the 

rights and interests of domestic workers in the country.9  

 

12.10. These facts are not disputed.10 

 

12.11. SADSAWU has over the years advocated for the recognition of domestic 

employees rights in general as employees and to have the essential services they 

provide to be acknowledged as “real work”. To that end, it has.11  

 
3 FA Vol 1, pp 6, para 1. 
4 FA Vol, pp 6, para 1; pp 11, para 18. Section 1 of COIDA defines a “dependant” as including (i) a child under 

the age of 18 years of the employee; and (ii) a child over the age of 18 years of the employee and a grandchild 

of the employee. 
5 FA Vol 1, pp 11, para 17. 
6 FA Vol 1, pp 11, para 18. 
7 FA Vol 1, pp 11, para 18. 
8 FA Vol 1, pp 11, paras 18; pp 12 para 22; pp13 para 27. 
9 FA Vol 1, pp 7, para 5; pp 11, para 19; AA Vol 5, pp 479, para 3.3. 
10 AA, Vol 5, pp 479, para 3.1; pp 480 para 3.11; pp 481, para 3.12 – 3.13; pp 483 para 3.19.   
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12.11.1. Been involved in the process leading up to the adoption of the 2011 

International Labour Organisation’s Domestic Workers Convention (“the ILO 

Convention”); 

 

12.11.2. Petitioned the South African government to ratify the ILO Convention; and 

 

12.11.3. Significantly for purposes of this application, appealed to the government, 

through the Department of Labour (“the Department”) and to Parliament, to 

extend COIDA to domestic workers employed in private households. 

 

12.12. Consequent upon her mother’s death, Bongi and her son were left financially  

destitute.12 

 

13. We submit that the exclusion of domestic employees such as Badanile from the ambit 

of COIDA is unconstitutional. 

 

Proceedings in the High Court 

 

14. The applicants instituted proceedings in the High Court challenging the 

constitutionality of section 1(xix)(v) of COIDA (“the provision”) to the extent that it 

excludes domestic employees employed in private households from the definition of 

 
11 FA Vol 1, pp 7, para 5; pp 11, para 19; AA Vol 5, pp 479 para 3.3; pp 481 – 482, para 3.14. 
12 FA Vol 1, pp 14, para 28; AA, Vol 5, pp 483, para 3.20. 
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“employee” as defined under section 1(xix) of COIDA, and sought an order severing 

the provision from section 1.13  

 

15. The provision is challenged on the following grounds:  

 

15.1. First, the exclusion is irrational;14 

 

15.2. Second, the exclusion violates the constitutional rights of domestic employees 

employed in private households, namely: 

 

(i) Their right to equality;15 

 

(ii) Their right to access social security;16 and 

 

(iii) Their right to dignity.17 

 

16. The respondents accept that the provision is unconstitutional and on the stated 

grounds.18 

 

17. Although the respondents initially took issue with the question of relief,19 they 

ultimately consented that the order of constitutional invalidity ought to apply 

retrospectively and with immediate effect upon confirmation of the order by this Court. 

 
13 Notice of motion, Vol 1, pp 2 paras 1 and 2; FA Vol 1, pp 24 para 57 & 83. 
14 FA Vol 1, pp 24, para 58 – pp 25 para 60. 
15 FA Vol 1, pp 25, para 61 – pp 30 para 71. 
16 FA Vol 1, pp 30, para 72 – pp 32 para 80. 
17 FA Vol 1, pp 32, para 81 – 82. 
18 AA Vol 5, pp 484, para 3.26 – pp 486, para 3.26.  
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18. The High Court made the following order: 

 

“1. It is declared that section 1(xi)(v) of the Compensation for Occupational 

Injuries and Diseases Act 130 of 1993 (“COIDA”) is unconstitutional and 

invalid to the extent that it excludes domestic workers employed in private 

households from the definition of “employee”. 

 

2. It is declared that section 1(xix)(v) be severed from section 1 of COIDA.20 

 

3.  The orders in paragraphs 1 and 2 above are to have immediate and 

retrospective effect upon confirmation of the orders by the Constitutional 

Court.21 

 

The present proceedings 

19. The applicants have applied to this honourable Court seeking an order confirming the 

constitutional invalidity of section 1(xix)(v) of COIDA in terms of section 172(2)(d) of 

the Constitution.22 

 

20. The respondents have not appealed the order. 

 

 

 

 

 
19 FA Vol 1, pp 35, para 89; AA Vol 5, pp 89 para 3.38; pp 512, para 9; pp 513 para 11; pp 515 para 18; pp 516 

para 19; pp 517 para 26; pp 518 – 522, section E. 
20 Record Vol 6, pp 549, para 1 and 2. 
21 Record Vol 8, pp 822, second para 1. 
22 Record Vol 8, pp 816 – 819. 
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THE ISSUES 

 

21. While the respondents agreed to the order sought to be confirmed, we understand that 

this Court must be satisfied that the impugned provision is unconstitutional.23 

 

22. There are two questions before this Court –  

 

22.1. The first is whether section 1(xix)(v) of COIDA infringes upon the constitutional 

rights of domestic employees employed in private households by excluding them 

from the definition of “employee”. We submit that the answer is yes. 

 

22.2. The second question is whether the exclusion meets the constitutional standard of 

rationality. We submit that it does not. 

 

23. We deal with each of the issues in turn. 

 

 

THE LEGISLATIVE SCHEME 

 

 

24. COIDA came into effect on 1 March 1994. 

 

25. It repealed the Workmen’s Compensation Act (“WCA”).24 

 

26. COIDA constitutes an essential social security legislation that protects employees by 

creating a right to claim compensation through a cost-effective, speedy and efficient 

administrative process. 

 
23 Mvumvu and Others v Minister of Transport and Another 2011 (2) SA 473 (CC) at [23]; 2011 (5 BCLR 488 

(CC) 
24 Act No. 30 of 1941. 
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27. As appears from its preamble, its aim is to provide for compensation for disablement 

caused by occupational injuries or diseases sustained or contracted by employees in the 

course of their employment, or for death resulting from such injuries and diseases, and 

other matter related therewith. 

 

28. In Jooste,25 this Court described COIDA as an: 

 

“[i]mportant social legislation which has a significant impact of the sensitive and 

intricate relationship amongst employers, employees and society at large.” 

 

29. Significantly, CIODA offers special protection to employees. It creates a no-fault 

compensation system for employees,26 whereby they are entitled to claim compensation 

without having to prove that any other party was at fault for the injury, death or disease. 

As such, the compensation provided under COIDA constitutes a substitution for other 

available and generally costly legal remedies.27 

 

30. This Court in Jooste described the system created by COIDA as follows: 

 

“The Compensation Act supplants the essentially individualistic common law 

position, typically represented by civil claims of a plaintiff employee against a 

negligent employer, by a system which is intended to and does enable 

employees to obtain limited compensation from a fund to which employers are 

 
25 Jooste v Score Supermarket Trading (Pty) Ltd (Minister of Labour Intervening) 1999 (2) SA 1 (CC) at para 

[9]. 
26 Section 16(1)(a) of COIDA. 
27 Section 35 of COIDA. 
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obliged to contribute. Compensation is payable even if the employer was not 

negligent. Though the institution of the regime contemplates a differentiation 

between employees and others, it is very much an open question whether the 

scheme is to the disadvantage of employees.”28 

 

31. COIDA creates a compensation fund.29  

 

32. Section 16 of COIDA sets out how the funds in the compensation fund shall be applied. 

It reads: 

 

“16. Application of compensation Fund 

 

(1) The compensation fund shall, subject to the provisions of this Act, be 

under the control of the Director-General and its moneys shall be 

applied by the Director-General to –  

 

(a) the payment of compensation, the cost of medical aid or other 

pecuniary benefits to or on behalf of or in respect of employees in 

terms of this Act where no other person is liable for such payment; 

 

(b) the maintenance of the reserve fund; 

 

(c) … 

 

 
28 At para [14]. 
29 Section 15 (1). 
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(d) the reimbursement of the National Revenue fund in respect of 

reimbursement paid in terms of section 2(2); 

 

(e) the payment of the prescribed remuneration and travelling and 

subsistence allowances to assessors; 

 

(f) the payment of the cost of or in connection with the medical 

examination of employees; 

 

(g) the payment of witness fees in terms of section 6(6); 

 

(h) the payment of any other expenditure incurred by the Director-General 

in the performance of his functions in terms of this Act. 

 

(2) The Director-General may transfer any surplus in the compensation 

fund to the reserve fund.” 

 

33. The sources of the compensation fund are listed in section 15(2). It provides: 

 

“(2) The compensation fund shall consist of: 

 

(a) any moneys invested in the compensation fund in terms of subsection (3); 

 

(b) the assessments paid by employers in terms of this Act; 
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(c) any moneys paid by employers to the Director-General in terms of this 

Act;30 

 

(d) any penalties and fines imposed in terms of this Act other than a court of 

law; 

 

(e) any interest on investments of the compensation fund and the reserve fund; 

 

(f) any amounts transferred from the reserve fund; 

 

(g) the payments made to the Director-General in terms of section 88; 

 

(h) any other amounts to which the compensation fund may become entitled. 

 

(3)(a) The accident fund established by section 64 of the Workmen’s Compensation 

Act shall, as from the commencement of this Act, cease to exist, and all 

amounts credited to the accident fund immediately before such 

commencement, shall as from such commencement vest in the compensation 

fund. 

 

(b) All liabilities and rights, existing as well as accruing, of the accident fund 

shall devolve upon the compensation fund as from the commencement of this 

Act.” 

 

 
30 According to the deponent, the power of the Director-General to collect levies from employers has been 

delegated to the Compensation Commissioner. See AA, Vol 5, pp 475, para 2.3. 
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34. Section 19(1) of COIDA creates the reserve fund. The reserve fund consists of cash or 

investments, or both. 

 

35. The objects of the reserve fund are: 

 

(a) to provide for unseen demands on the compensation fund; and 

 

(b) to stabilize the tariffs of assessment. 

 

36. Section 19(5) states that the reserve fund established in terms of the section 66 of the 

WCA shall as from the commencement of COIDA, cease to exist and all amounts 

credited to that reserve fund immediately before the compensation fund shall as from 

such commencement vest in the reserve fund. 

 

37. The amount of the reserve fund is determined by the Director-General.31 

 

38. As we have indicated, COIDA confers upon an “employee” who is either injured, dies 

or contracts an occupational disease at work, or her/his dependants, the right to claim 

compensation from the compensation fund for those conditions. 

 

39. The applicants seek no more than for the same right to be extended to domestic 

employees employed in private households. 

 

40. The right of an employee to compensation is set out in section 22 of COIDA. It 

provides: 

 
31 Subsection (2). 
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“22. Right of employee to compensation 

(1) If an employee meets with an accident resulting in his disablement or 

death such employee or the dependants of such employee shall, subject to 

the provisions of this Act, be entitled to the benefits provided for and 

prescribed in this Act.32 

 

(2) … 

 

(3) (a) If an accident is attributable to the serious and willful misconduct of 

the employee, no compensation shall be payable in terms of this Act, 

unless –  

 

(i) the accident results in serious disablement; or 

 

(ii) the employee dies in consequence thereof leaving a dependant 

wholly financially dependent upon him. 

 

(b) Notwithstanding paragraph (a) the Director-General may, and the 

employer individually liable or mutual association concerned, as the 

case may be, shall, if ordered thereto by the Director-General, pay the 

cost of medical aid or such portion thereto as the Director-General 

may determine. 

 

 
32 Chapter VII of COIDA deals with the right to claim for occupational diseases. 
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(4) For the purposes of this Act an accident shall be deemed to have arisen 

out of and in the course of the employment of an employee notwithstanding 

that the employee was at the time of the accident acting contrary to any 

law applicable to his employment or to any order by or on behalf of his 

employer, or that he was acting for the purposes of or in the interests of or 

in connection with the business of his employer.” 

 

41. An employee’s right to compensation is evidently wide. 

 

42. The benefits provided by COIDA to employees are comprehensive and extend to:33 

 

(a) temporary total disablement; 

 

(b) permanent disablement; 

 

(c) medical costs; and 

 

(d) death benefits. 

 

43. These are the types of benefits most needed by domestic employees who are the most 

vulnerable social group in our society. 

 

The definition on “employee” 

 

44. COIDA defines an “employee” in section 1(xix) as meaning: 

 
33 FA Vol 1, pp 23, para 54. 
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“a person who has entered into or works under a contract of service or of 

apprenticeship or learnership, with an employer, whether the contract is express or 

implied, oral or in writing, and whether the remuneration is calculated by time or by 

work done, or is in cash or in kind, and includes –  

 

(a) a casual employee employed for the purpose of the employer’s business; 

 

(b) a director or member of a body corporate who has entered into a contract of 

service or of apprenticeship of learnership with the body corporate, in so far as he 

acts within the scope of his employment in terms of such contract; 

 

(c) a person provided by a labour broker against payment to a client for the 

rendering of a service or the performance of work, and for which service or work 

such person is paid by the labour broker; 

 

(d) in the case of a deceased employee, his dependants, and in the case of an 

employee who is a person under disability, a curator acting on behalf of that 

employee, but does not include: 

 

(i) a person, including a person in the employ of the State, performing 

military service or undergoing training referred to in the Defence Act, 

1957 (Act No. 44 of 1957), and who is not a member of the Permanent 

Force of the South African Defence Force; 
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(ii) a member of the Permanent Force of the South African Defence Force 

while on “service in defence of the Republic” as defined in section 1 of 

the Defence Act, 1957; 

 

(iii) a member of the South African Police Force while employed in terms 

of section 7 of the Police Act, 1958 (Act 7 of 1958), on “service in 

defence of the Republic” as defined in section 1 of the Defence Act, 

1957); 

 

(iv) a person who contracts for the carrying out of work and himself 

engages  

other persons to performs such work; 

 

(v) a domestic employee employed as such in a private household.” 

 

45. The consequence of excluding domestic employees from the definition of “employee” 

is that this class of workers are denied the most basic entitlement to claim 

compensation under section 22(1) of COIDA.  

 

46. We submit that this exclusion does not pass constitutional muster. 
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THE PROVISION IS UNCONSTITUTIONAL  

 

Violation of the right to equality 

 

 

47. The exclusion unjustifiably infringes on the right of this class of employees employed 

as such in private households  to equality guaranteed by section 9 of the Constitution.34 

 

48. Section 9 provides: 

 

“(1) Everyone is equal before the law and has the right to equal protection and 

benefit of the law. 

 

(2) Equality includes the full and equal enjoyment of all rights and freedoms. To 

promote the achievement of equality, legislative and other measures designed 

to protect or advance persons, or categories of persons, disadvantaged by 

unfair discrimination may be taken. 

 

(3) The state may not unfairly discriminate directly or indirectly against anyone 

on one or more grounds, including race, gender, sex, pregnancy, marital 

status, ethnic or social origin, colour, sexual orientation, age, disability, 

religion, conscience, belief, culture, language and birth. 

 

 
34 FA Vol 1, pp 25, para 61 – pp 30 para 71; AA Vol 5, pp 485 paras 3.29 – 3.32. 
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(4) No person may unfairly discriminate directly or indirectly against anyone on 

one or more grounds in terms of subsection (3). National legislation must be 

enacted to prevent or prohibit unfair discrimination. 

 

(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair 

unless it is established that the discrimination is fair.” 

 

49. We call to mind the now well-establish approach to the adjudication on a challenge 

based of the equality clause which was summarised by this Court in Harksen v Lane, as 

follows:35 

 

(a) Does the provision differentiate between people or categories of people? If so, 

does the differentiation bear a rational connection to a legitimate government 

purpose? If it does not, then there is a violation of s 8(1). Even it does bear a 

rational connection, it might nevertheless amount to discrimination.  

 

(b) Does the differentiation amount to unfair discrimination? This requires a two-

stage analysis:  

 

(i)  First, does the differentiation amount to “discrimination”? If it is on a specified 

ground, then discrimination will have been established. If it is not on a specified 

ground, then whether or not there is discrimination will depend upon whether, 

objectively, the ground is based on attributes and characteristics which have the 

 
35 Harken v Lane N.O. and Others 1997 (11) BCLR 1489 (CC) para [53]; 1998 (1) SA 300 (CC) para [54]. 
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potential to impair the fundamental human dignity of persons as human beings 

or to affect them adversely in a comparably serious manner.  

 

(ii)  If the differentiation amounts to “discrimination”, does it amount to “unfair 

discrimination”? If it has been found to have been on a specified ground, then 

unfairness will be presumed. If on an unspecified ground, unfairness will have to 

be established by the complainant. The test of unfairness focuses primarily on the 

impact of the discrimination on the complainant and others in his or her situation.  

If, at the end of this stage of the enquiry, the differentiation is found not to be 

unfair, then there will be no violation of s 8(2).  

 

(c)  If the discrimination is found to be unfair, then a determination will have to be 

made as to whether the provision can be justified under the limitations clause (s 

33 of the interim Constitution). 

 

50. Although this test was formulated with reference to the interim Constitution, it is trite 

that it applies to discrimination challenges based on section 9 of the Constitution.36 

 

 

Section 1(xix)(v) differentiates 

 

51. It is clear that section 1(xix)(v) of COIDA differentiates between employees defined 

thereunder and domestic workers employed in private households, who are excluded 

from that definition. 

 
36 Van der Merwe v Road Accident Fund an Another (Women’s Legal Centre Trust as Amicus Curiae) 2006 (4) 

SA 230 (CC); Mvumvu and Others v Minister of Transport and Another 2011 (2) SA 473 (CC) at [46]; 2011 (5 

BCLR 488 (CC) at para [25]. 
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The differentiation bears no rational connection to a legitimate government purpose 

 

52. There is no apparent government purpose in any of the provisions of COIDA, much 

less one that it legitimate, that may justify the differentiation.37 The irrationality is all 

the more patent when one considers the fact that Labour Relations Act and the Basic 

Conditions of Employment Act were both amended so as to include domestic 

employees within their ambit. Section 1(xix(v) of COIDA is clearly irrational.38 

 

53. Rationality is a basic threshold enquiry,39 which requires that the means chosen in 

legislation are rationally connected to the ends sought to be achieved. It requires 

Parliament not to act capriciously or arbitrarily. Parliament is bound by this principle.40 

It must only act to achieve a legitimate government purpose. Conduct which fails to 

pass this threshold is inconsistent with the Constitution is therefore unconstitutional. 

 

54. The respondents correctly admit that there is no apparent or legitimate government 

purpose for the exclusion, and that the exclusion is irrational.41 

 

55. As we have indicated, COIDA constitutes social security legislation whose primary 

object is to provide for compensation to employees in the event of disablement caused 

by occupational injuries or diseases sustained or contracted in the course of their 

employment, or in the event of death resulting from such injuries or diseases. 

 

 
37 FA, Vol 1, pp 30 para 59. 
38 FA, Vol 1, pp 26 para 62.1; AA, Vol 5, pp 485, para 3.29. 
39 Pharmaceutical Manufacturers Association of South Africa: In re Ex Parte President of the Republic of South 

Africa 2000 (2) SA 674 (CC); 2000 (30 BCLR 241 (CC) at paras [89] – [90]. 
40 Merafong Demarcation Forum v President of the Republic of South Africa 2008 (5) SA 171 (CC). 
41 AA, Vol 5, pp 485 para 3.28. 
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56. Plainly, there is no rational connection between this purpose and the differentiation of 

domestic employees employed in private households from other workers who enjoy the 

protection and benefits provided by COIDA. 

 

57. In the circumstances, the differentiation does not surmount the first hurdle of the 

Harksen test. Based on the Harksen test, a violation of section 9(1) of the Constitution 

has been established. Accordingly, we submit that this apparent infringement of section 

9(1) of the Constitution alone justifies the confirmation of the order of constitutional 

invalidity.  

 

58. For the sake of completeness, and if this Court should find that the differentiation bears 

a rational connection to a legitimate government purpose, we submit that the exclusion 

cannot overcome the second hurdle of the Harksen test.  

 

The differentiation amounts to unfair discrimination 

 

59. Section 1(xix)(v) of COIDA discriminates on the grounds listed in section 9(3) of the 

Constitution, specifically the grounds of race, sex and/or gender, and social origin.42 

 

60. The unchallenged evidence put forward by the applicants demonstrates that section 

1(xix)(v) of COIDA discriminates against black female employees of a socio-economic 

class.43 

 

61. That evidence shows that: 

 

 
42 It is trite that this is not a closed list. 
43 City Council of Pretoria v Walker 1998 (2) SA 362 (CC); 1998 (3) BCLR 257 (CC), para [32]. 
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61.1. South Africa has the highest number of domestic employees in the Southern 

African region. As at 2010, an estimated 1.1 million domestic workers were 

working in private households.44 

 

61.2. the sector is the country’s third largest employer of women.45 

 

61.3. the exclusion overwhelmingly and disproportionately affects: 

 

61.3.1. poor black people;46 the majority of whom are 

 

61.3.2. women and girls.47 

 

62. These respondents have not disputed this evidence.48 

 

63. In the circumstances, we submit that the impugned provision plainly discriminates 

based on race and sex and/or gender. 

 

64. Section 1(xix)(v) also implicates the listed prohibited ground of social origin.49 

 

65. The respondents accept that this is so.50 

 

66. South Africa is a party to the International Convention on Economic, Social and 

Cultural Rights (“ICESCR”).51 The United Nations Committee on Economic Social and 

 
44 FA, Vol 1, pp 28 para 64.4; AA Vol 5, para 3.30. 
45 FA, Vol 1, pp 28 para 64.5. 
46 FA, Vol 1, pp 28 para 646. 
47 FA, Vol 1, pp 29 para 66.2. 
48 AA, Vol 5, pp 485 paras 3.29 – 3.30. 
49 FA Vol 1, pp 26 para 62.2. 
50 AA, Vol 5, pp 485, para 3.29. 
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Cultural Rights monitors the ICESCR (“CESCR”). The CESCR defines “social origin” 

as referring to: 

 

“a person’s inherited social status”.52 

 

 

67. Domestic employees employed in private households are historically a disadvantaged 

class of workers. Least of all being the characterisation of the work as not being “real 

work”. 

 

68. As such, the disadvantages suffered by domestic employees employed in private 

households associated with their social origin or class position, is not an accident of 

circumstance. It is by design. It is the result of a system of racial discrimination and 

patriarchy, resulting in socio-economic inequality. The consequences of this is that this 

class of persons has been and continues to be denied full access to, inter alia, education 

and other job opportunities which would see them changing their lot. 

 

69. The intersectionality of race, sex, gender and class as they apply to this group of 

workers only exacerbates their already compromised position in our society. 

 

70. The exclusion imposed by section 1(xix)(v) of COIDA serves only to further entrench 

that position, if not further marginalise them. 

 

71. Plainly then, to the extent that the impugned provision overwhelmingly affects this 

class of workers by virtue of their inherited social status, it is indirectly discriminatory 

 
51 Ratified on 12 January 2015. FA Vol 1, pp 34; AA Vol 5, pp 486 para 3.36. 
52 CESCR General Comment No. 20: Non-Discrimination in Economic, Social and Cultural Rights, dated 2 July 

2009. 
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on the listed ground of social origin or class. It is thus presumed to be unfair. The 

respondents have accepted this to be the case.  

 

72. Thirdly, this is only made worse by the apparent discrimination even among the 

excluded category of persons under COIDA. The marked difference is that members of 

the security services are catered for and protected under a separate dispensation.53 A 

person who outsources his work to another would not be covered by COIDA. 

 

73. Compared to the other excluded categories, domestic employees employed in private 

households constitute the only class of employees not catered for and protected through 

other legislative means. 

 

74. This only goes to affirm that domestic workers employed in private households are 

indeed an overlooked, if not entirely forgotten, class of workers in our country. 

 

75. We submit that this is manifestly unfair and unlawful. Given the continuing harm 

suffered by this class of workers, commensurate relief is required to finally put an end 

to their exclusion. 

 

76. In the light of the aforegoing, we submit that section 1(xix)(v) unfairly and 

discriminates against domestic employees employed in private households on listed 

grounds. As such, discrimination has been established.  

 

77. In the light of all the above, we submit that section 1(xix)(v) violates section 9(3) of the 

Constitution and is invalid in so far as it discriminates against a disadvantaged class of 

black female domestic workers employed in private households in a manner that is 

 
53 Defence Act 42 of 2002, section 57; South Africa Police Service Act 68 of 1995, section 34(1)(f) and (g). For 

example, members are covered under the South African Police Service Medical Scheme (POLMED). 
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disproportionate to other races, sexes and/or genders, and also classes. There is nothing 

before this court that establishes that the discrimination is fair in terms of section 9(5) 

of the Constitution. 

 

 

Violation of the right to access social security 

 

78. Section 27(1)(c) of the Constitution entrenches the right to access to social security.54 It 

provides: 

“Everyone has the right to have access to social security, including, if they are 

unable to support themselves and their dependants, appropriate social 

assistance.” 

 

79. Section 27(2) enjoins the State to take reasonable legislative and other measures, within 

their available resources, to achieve the progressive realisation of this right. 

 

80. The right to access to social security must of course be read together with section 7(2) 

of the Constitution which requires the state to respect, protect, promote and fulfil the 

rights in the Bill of Rights.  

 

81. COIDA constitutes social security legislation which aims to provide protection by the 

state for its members against economic and social distress caused by unforeseen 

circumstances, such as injuries and death. As such, it forms a key part of the state’s 

social security services. 

 

 
54 FA Vol 1, pp 30, para 72 – pp 32 para 79; AA Vol 5, pp 485, para 3.32. 
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82. In so far as the state has not extended the benefits of COIDA to domestic employees 

employed in private households, it has not only infringed section 27(1(c), but has also 

failed in its obligation to respect, protect, promote and fulfil that right.  

 

Violation of the right to human dignity 

 

83. Regard being had to the facts and considerations of this case, it cannot be gainsaid that 

domestic employees employed in private households continue to suffer indignity as a 

result of their exclusion from COIDA.55  

 

84. We point out that the right to human dignity guaranteed by section 10 of the 

Constitution is a founding value of our constitutional democracy. Being so, it 

constitutes a foundational right to all other rights.56 We submit that the relief sought by 

the applicants is indispensable in breaking away from a past that has denied domestic 

employees employed in private households the full and equal protection and benefit of 

the law, and restoring the dignity of this class of workers. 

 

85. In the event that this Court should find for the applicants on the challenge based on the 

infringement of the above constitutional rights, the next question which arises is 

whether the exclusionary provision can be justified under section 36 of the 

Constitution. 

 

86. We submit that it is not.57 

 

87. The respondents accept that this is so.58 

 
55 FA Vol 1, pp 32, paras 81 – 82; AA Vol 5, pp 486, para 3.34. 
56 Section 1(a) of the Constitution; S v Makwanyane and Another 1995 (3) SA 391 (CC); 1995 (6) BCLR 665 at 

para [328]; Dawood and Another v Minister of Home Affairs and Others; Shalabi and Another v Minister of 

Home Affairs and Others; Thomas and Another v Minister of Home Affairs and Others 2000 (3) 936; 2000 (8) 

BCLR 837 at para [34] – [35]. 
57 FAVol 1, pp 32 para 83. 
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The exclusion is not a justifiable limitation 

 

88. Section 36 of the Constitution provides: 

 

“(1) The rights in the Bill of Rights may be limited only in terms of law of general 

application to the extent that the limitation is reasonable and justifiable in an 

open and democratic society based on human dignity, equality and freedom, 

taking into account all relevant factors, including – 

  

(a) the nature of the right; 

 

(b) the importance of the purpose of the limitation; 

 

(c) the nature and extent of the limitation; 

 

(d) the relation between and the limitation and its purpose; and 

 

(e) less restrictive means to achieve the purpose. 

 

(2) Except as provided in subsection (1) or in any other provision of the  

Constitution, no law may limit any right entrenched in the Bill of Rights.” 

 

89. Section 1(xix)(v) of COIDA plainly limit the rights in the Bill of Rights to which we 

have referred. 

 
58 AA Vol 5, pp 486 para 3.35. 
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90. The crisp question then is whether the exclusion imposed by section 1(xix)(v) is 

reasonable and justifiable in an open and democratic society based on human dignity, 

equality and freedom. 

 

91. The respondents have advanced no reasons, much less legitimate ones, to justify the 

exclusion imposed by section 1(xix)(v) of COIDA. To the contrary, they accept that 

there in none.59 

 

92. The best reasons that the respondents have been able to offer for not including domestic 

employees in the definition of employee are that: 

 

92.1. It was not possible for government to exterminate all discriminatory legislation 

created under the apartheid regime “at a stroke of a pen.”60 

 

92.2. The Department of Labour had to develop institutional capacity to administer 

coverage of this class of workers under COIDA;61 and 

 

92.3. It had to obtain a budget to employ additional staff to ensure enforcement.62 

 

93. These reasons provide no explanation why 26 years later since COIDA came into 

effect, domestic employees employed in private households are still excluded from its 

ambit and why an immediate retrospective order of invalidity should not follow. 

 

 
59 FA, Vol 1, pp 32 para 83; AA, Vol 5, pp 486 para 3.35. 
60 AA Vol 5, pp 486, para 3.34. 
61 SAA, Vol 6, pp 476 para 2.8; pp 482 para 3.14.4 and 13.15.  
62 SAA, Vol 6, pp 482, para 3.14.4. 
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94. In the circumstances, we submit that section 1(xix)(v) of COIDA cannot be justified 

under section 36 of the Constitution. 

 

95. It stands to be confirmed as being inconsistent with the Constitution. 

 

96. Even if the Court finds that the ground for the differentiation is not listed, we submit 

that the unfairness is nevertheless established. 

 

97. In Khosa,63 this Court held that the determining factor regarding the unfairness 

discrimination is its impact on the person discriminated against. To determine whether 

an impact was unfair, it is necessary to look not only to the group who has been 

disadvantaged, but at the nature of the power in terms of which the discrimination is 

effected, and also to at the nature of the interests effected by the discrimination. The 

following factors are relevant: 

 

(a) the position of the complainants in society and whether they have suffered in the 

past from patterns of disadvantage, whether the discrimination is on a specified 

ground or not; 

 

(b) the nature of the provision or power and the purpose sought to be achieved by it. 

Its purpose is manifestly not directed, in the first instance, at impairing the 

applicants in the manner indicated, but is aimed at achieving a worthy and 

important societal goal, such as, for example, the furthering of equality for all, 

this purpose may, depending on the facts of the particular case, have a significant 

bearing on the question whether the applicants have in fact suffered the 

impairment in question; and 

 
63 Khosa and Others v Minister of Social Development and others; Mahlaule and Others v Minister of Social 

Development and Others 2004 (6) SA 505 (CC) at [72]. 



 33 

 

(c) any other factors the extent to which the discrimination has affected the rights of 

the complainants and whether it has led to an impairment of their fundamental 

human dignity or constitutes an impairment of a comparably serious nature. 

 

98. Referring to Brink v Kitshoff, the Court stated: 

 

“Section 8 was adopted then in the recognition that discrimination against 

people who are members of disfavoured groups can lead to patterns of group 

disadvantage and harm. Such discrimination is unfair. It builds and 

entrenches inequality amongst different groups in our society. The drafters 

realised that it was necessary both to proscribe such forms of discrimination 

and to permit positive steps to redress the effects of such discrimination. The 

need to prohibit such patterns of discrimination and to remedy their results 

are the primary purposes of s 8 and, in particular, ss (2), (3) and (4).”64 

 

99. In the present case, concerning domestic employees employed in private households, 

there can be no doubt that they are a part of a historically disfavoured and vulnerable 

group in our society. They suffer past disadvantage on the basis of race, sex, gender and 

class. Depriving them of the social security protection created by COIDA can only 

serve to further marginalise them and entrench the inequality they suffer. They are 

worthy of complete and immediate constitutional relief. 

 

100. In relation to the nature of the benefits conferred by COIDA, and to which we have  

 
64 At para [73]. 
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referred, in Jooste,65 this Court compared a claim for compensation under COIDA 

and a typical delictual claim under the common law. It stated: 

 

“[12] The Compensation Act provides for a system of compensation which 

differs substantially from the rights of an employee to claim damages at 

common law.  Only a brief summary of this common law position is necessary 

for the purposes of this case.  In the absence of any legislation, an employee 

could claim damages only if it could be established that the employer was 

negligent.  The worker would also face the prospect of a proportional 

reduction of damages based on contributory negligence and would have to 

resort to expensive and time-consuming litigation to pursue a claim.  In 

addition, there would be no guarantee that an award would be recoverable 

because there would be no certainty that the employer would be able to pay 

large amounts in damages.  It must also be borne in mind that the employee 

would incur the risk of having to pay the costs of the employer if the case were 

lost.  On the other hand, an employee could, if successful, be awarded general 

damages, including damages for past and future pain and suffering, loss of 

amenities of life and estimated “lump sum” awards for future loss of earnings 

and future medical expenses, apart from special damages including loss of 

earnings and past medical expenses. 

 

101. In relation to the right to claim compensation, the Court stated: 

 

 
65 Above note 25. 
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“[13] By way of contrast the effect of the Compensation Act may be summarised 

as follows.  An employee who is disabled in the course of employment has the 

right to claim pecuniary loss only through an administrative process which 

requires a Compensation Commissioner23to adjudicate upon the claim and to 

determine the precise amount to which that employee is entitled. The procedure 

provides for speedy adjudication and for payment of the amount due out of a fund 

established by the Compensation Act to which the employer is obliged to 

contribute on pain of criminal sanction. Payment of compensation is not 

dependent on the employer’s negligence or ability to pay, nor is the amount 

susceptible to reduction by reason of the employee’s contributory negligence. The 

amount of compensation may be increased if the employer or co-employee were 

negligent but not beyond the extent of the claimant’s actual pecuniary loss. An 

employee who is dissatisfied with an award of the Commissioner has recourse to a 

court of law which is, however, bound by the provisions of the Compensation Act. 

That then is the context in which section 35(1) deprives the employee of the right 

to a common law claim for damages.” 

 

102. It is evident from the above that COIDA puts in place a social security system that 

protects employees by creating a right to claim and an efficient process. This is more 

significant considering that this right is not dependant on the ability of an employer 

having the wherewithal to pay. The exclusion of the applicant and similar situated 

employees from this protection is significant given their vulnerable status, the fact that 

they are ordinarily employed by individuals, they face a greater risk of not being able to 

recover damages from a negligent employer more so than other employees. 

 

http://www.saflii.org/za/cases/ZACC/1998/18.html#_ftn23
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103. From this analysis, the impact of this exclusion on domestic employees employed in 

private households is evident. They suffer impairment and serious prejudice by being 

excluded from the ambit of COIDA. 

 

104. For all these reasons, we submit that the order of the High Court of constitutional 

invalidity of section 1(xix)(v) of COIDA stands to be confirmed by this honourable 

Court. 

 

105. The next question relates to remedy. 

 

JUST AND EQUITABLE ORDER 

 

106. Section 172 of the Constitution provides: 

 

“(1) When deciding a constitutional matter within its power, a court –  

 

(a) Must declare that any law or conduct that is inconsistent with the 

Constitution is invalid to the extent of its constitutionality; and 

 

(b) May make any order that is just and equitable, including –  

 

(i) an order limiting the retrospective effect of the declaration of 

invalidity; 

and 
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(ii) an order suspending the declaration of invalidity for any period and on 

any condition, to allow the competent authority to correct the defect.”

  

107. For the reasons we have stated, we submit that section 1(xix)(v) of COIDA is 

unconstitutional. Section 1(xix)(v) stands to be confirmed as being unconstitutional and 

invalid to the extent of its inconsistency with the Constitution in terms of section 

172(1)(a) and (d) of the Constitution. 

 

108. Section 172(b) of the Constitution empowers the Court to make any order that is just 

and equitable, which may include an order limiting the retrospective effect of the 

declaration of invalidity or its suspension with the aim of allowing Parliament to 

correct the defect. 

 

109. It is trite that the default position is that of objective constitutional invalidity, such that 

an order of constitutional invalidity by this Court has retrospective effect.66 

 

110. We thus submit that on the facts of this case, a just and equitable order is one that will 

allow the applicant and those similarly placed to effectively and fully vindicate their 

rights,67 namely an order which does not limit the retrospective effect of the declaration 

of invalidity or suspend its operation. 

 

111. We submit that there are no compelling reasons to justify a deviation from the default 

position or to suspend the operation of the order of constitutional invalidity.68 The 

respondents have certainly not made out a case for a deviation. 

 
66 Van Der Merwe above note 36 at para [77]. 
67 Fose v Minister of Safety and Security 1997 (3) SA 786 (CC) at para [69]. 
68 Mvumvu and Others v Minister of Transport and Another 2011 (2) SA 473 (CC) at [46]; 2011 (5 BCLR 488 

(CC). 
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112. Regarding the issue of the immediate effect of the order of invalidity, the respondents 

conceded to such an order.69 They indicate that the Department of Labour is “now 

confident on its capacity to successfully administer COIDA in the domestic sector 

economy”,70 and that it is “now ready to extend such protection to domestic workers”.71 

 

113. The respondents had initially advanced two reasons for the limitation of the 

retrospective effect of the order on constitutional invalidity.72 

 

113.1. The first reason was that the compensation fund cannot compensate workers 

whose employers have not contributed to that fund.73  

 

113.1.1. This reason is flawed because it is premised on an incorrect and narrow 

characterisation of the nature of the compensation fund and how it is 

funded.74 

113.1.2. Relying on sections 15 and 83 of COIDA, the respondents had contended that 

the compensation fund is funded “primarily” from assessments paid by 

employers as coverage for the full extent of their liability towards their 

employees for occupational injuries and diseases.75  

 

113.1.3. As to the nature of the compensation fund, the respondents claim that the 

compensation fund “works like an insurance fund whereby employers who 

 
69 SAA, Vol 6, pp 516, para 19. 
70 SAA, Vol 6, pp 476, para 2.6. 
71 SAA, Vol 6, pp 486 – 7, para 3.37. 
72 SAA dated 7 June 2019, Vol 6, pp 518 section E. 
73 SAA dated 7 June 2019, Vol 6, pp 520 para 32. 
74 SAA dated 7 June 2019, Vol 6, pp 519 para 28. 
75SAA, Vol 6, pp 519 paras 28.2 – 29. 
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have an insurable interest in their employees pay a certain amount to the 

Fund in order to cover themselves from liability that arises from an 

occupational disease, death or injury sustained by their workers in the 

course and scope of their employment.”  

 

113.2. The import of the above is that should the Court grant a retrospective order, a 

domestic worker employed in a private household cannot be compensated from 

the compensation fund because her/his employer would not have contributed to 

that fund. 

 

113.3. This conclusion is plainly flawed and finds no support in the Act. 

 

113.4. First, it proceeds from an incorrect and narrow premise that employees can only 

be compensated from employer contributions. COIDA itself contradictions that 

conclusion. Section 15 makes it plain that COIDA is funded from multiple 

sources, without ranking the levels of those contributions and for purposes of 

the effect that had been sought to be advanced by the respondents. Contributions 

made by employers is only but one of the eight listed sources. There is nothing 

to indicate that it is the primary source of funding for the compensation fund. 

Even if it were, section 16(1)(a) of COIDA makes it clear that all the funds in 

the compensation fund shall be applied to the payment of compensation. 

 

113.5. The second reason advanced was based on the outcome of the actuarial exercise 

performed by Ms. Van Heerden.76  

 
76 SAA dated 7 June 2019, Vol 6, pp 520 para 33. 
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113.6. The respondents contended that based on this report, a retrospective order will: 

 

113.6.1. increase the liability of the compensation fund, and effectively reduce its net 

asset value and ability to absorb future adverse movements in claims 

experiences;77 and 

 

113.6.2. will increase the combined ratio because on increased claims to assessment 

ratio as the fund will be paying to claims for which it has not received 

income (i.e. employer contributions);78 and 

 

113.6.3. the compensation fund’s risk exposure will be increased because it will be 

exposed to more insured lives,79 thus decreasing its ability to support its risk-

based capital and increasing the fund’s actuarial insolvency.80 

 

114. In short, the respondents had sought to suggest that a retrospective order will place the 

solvency of the compensation fund at risk, because it would not be able to meet claims. 

 

115. Those reasons could not stand up to scrutiny. That is because: 

 

115.1. First, they are premised on the incorrect assumption that employer contributions 

are the only, and best for the respondents, the primary source of funding the 

compensation. We have shown that this is not so. 

 

 
77 SAA dated 7 June 2019, Vol 6, pp 520 para 34. 
78 SAA dated 7 June 2019, Vol 6, pp 520 – 521 para 34.1. 
79 SAA dated 7 June 2019, Vol 6, pp 521 para 34.2. 
80 SAA dated 7 June 2019, Vol 6, pp 521 para 34.3. 
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115.2. Second, it presumes that all domestic workers employed in private households 

who may have reason to claim will as a matter of fact claim compensation; 

 

115.3. Third, it presumes that all those claims will be successful. 

 

115.4. Lastly, it discounts any future employer and other contributions which will or 

may be due made to the compensation fund pursuant to the constitutional order 

of invalidity. 

 

116. In any event, the actuarial report did little to assist the respondents. 

 

117. According to the report, Ms. Van Heerden was briefed to prepare a report indicating the 

impact that a retrospective order would have on the ongoing ability of the 

compensation fund to meet its obligations.81 

 

118. On her own version, Ms. Van Heerden did not as a matter fact perform an analysis of 

this impact or its quantum. Instead, she states that her report is “based on a high-level 

consideration of the impact.”82 

 

119. Ms. Van Heerden’s high-level analysis not only contradicts the respondents’ claims, 

but do not support their claims. 

 

119.1. In the first instance, the report speaks to persisting factors which contributed to 

the deteriorated financial health of the compensation fund. In those 

circumstances, it does not find that a retrospective order will cause serious 

 
81 Record Vol 6, Actuarial report, Attachment “A1”, pp 525 para 1. 
82 Record Vol 6, Actuarial report, Attachment “A1”, pp 525 para 2. 
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financial implications of the fund. Rather, and naturally, it finds that such an 

order will further deteriorate the financial position of the fund.83 

 

119.2. Having so concluded, Ms. Van Heerden is unable to state or show that a 

retrospective order will have serious budgetary implications on the 

compensation fund. She states:84 

 

“It is impossible to estimate with any degree of accuracy the number 

and extent of such claims that the Fund might receive. It is, however, 

reasonable to expect that such claims are likely to be received and that 

the number of claims is likely to be significant.” 

 

120. The report provides no basis to support the contention that it is likely that number of 

claims will be significant. Moreover, even if this conclusion is correct, it conflates the 

number of claims received to the number of successful claims. 

 

121. Significantly, in conclusion, Ms. Van Heerden states: 

 

“I cannot state with certainty whether the retrospective honouring of claims of 

domestic workers would result in the Fund being actuarially insolvent, as this 

was not the brief of the study that I conducted. However, based on the 

information available to me, I believe that the financial position of the Fund 

would deteriorate.”85 

 

 
83 Record Vol 6, Actuarial report, Attachment “A1”, pp 525 para 5 – pp 526 para 10. 
84 Record Vol 6, Actuarial report, Attachment “A1”, pp 525 para 3. 
85 Record Vol 6, Actuarial report, Attachment “A1”, pp 528 para 26. 
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122. There is no evidence proffered in the report which demonstrates that a retrospective 

order will have serious and adverse budgetary implications on the compensation fund. 

 

123. Importantly, it will be recalled that one of the objects of the reserve fund is to provide 

for unforeseen demands on the compensation fund.86 There is no evidence before this 

Court that the reserve fund is unable to meet this objective. 

 

124. As we have stated, at best for the applicants, the orders sought do no more than confer 

on domestic employees employed in private households the right to claim 

compensation. The Compensation Commissioner considers a claim and has the power 

to investigate and ascertain its validity.87 He retains discretion to decide on the validity 

of any claim. As such, claims which are judged to be ineligible will fall away, thus 

limiting any potential adverse impact on the compensation fund.88 

 

125. Moreover, the Director-General has control over payment of compensation and may for 

reasons he deems fit, pay compensation in such manner as he deems fit.89 It is thus 

within his power to manage the fund.  

 

126. In the light of the foregoing, we thus submit that a just and equitable remedy is one that 

declares section 1(xix)(v) of COIDA to be invalid to the extent of its constitutionality 

with immediate and retrospective effect.90 

 

127. Accordingly, we pray for an order confirming the following order of the High Court: 

 

 
86 Section 19(3) of COIDA. 
87 Sections 40 – 42 and 45 of COIDA. 
88 FA Vol 1, pp 21, paras 49 – pp 22 para. 
89 Section 59 of COIDA. 
90 FA Vol 1, pp 35, para 89; AA Vol 5, pp 487 para 3.38. 
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(1) declaration of that section 1(xix)(v) of COIDA is unconstitutional and invalid 

to the extent that it excludes domestic workers employed in private households 

from the definition of “employee”; 

 

(2) directing that section 1(xix)(v) be severed from section 1 of COIDA; 

 

(3) the orders in paragraphs 1 and 2 above are to have immediate and 

retrospective effect upon the confirmation of the orders by this Court. 

 

 

Kgomotso Moroka SC 

Matseleng Lekoane 

Chambers, Sandton 

23 January 2020 

 

 


