2

25

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA
						                        
                                                                                            CC Case No: CCT306/19
							                     HC Case No.: 79180/15
In the matter between:

SYLVIA BONGI MAHLANGU     	First Applicant
SOUTH AFRICAN DOMESTIC WORKERS AND ALLIED
WORKERS UNION	Second Applicant

and 

THE MINISTER OF LABOUR	First Respondent

DIRECTOR-GENERAL, DEPARTMENT OF LABOUR	Second Respondent

THE ACTING COMPENSATION COMMISSIONER	Third Respondent

COMMISSION FOR GENDER EQUALITY      	First Amicus Curiae

WOMEN’S LEGAL CENTRE TRUST   	Second Amicus Curiae




SECOND AMICUS CURIAE’S WRITTEN SUBMISSIONS


INTRODUCTION
1. The Women’s Legal Centre (“WLC”) is an African feminist legal centre that advances women’s rights and equality through strategic litigation, advocacy, education and training. Its primary aim is to develop feminist jurisprudence that recognises and advances women’s rights in South Africa. 
2. The Centre works on the labour recognition and protection of the labour rights of vulnerable and marginalized women workers, in particular the rights of farm workers, domestic workers, migrant workers and sex workers, as these women continue to face barriers to accessing employment and to securing decent working conditions, despite South Africa’s rights-based labour legislation. 
3. The Centre applies both a feminist and gendered lens to all the work it conducts and brings to the fore the intersectional forms of discrimination that women face in their lived reality in the workplace. 
4. In our work we often experience violence against women, tenure security and family dependency as intersecting with women’s ability to conduct work in South Africa. We therefore cannot have a conversation about a woman’s rights to safe and decent working conditions in isolation, without having regard to where she is positioned within her home, community and society as a whole. 
5. The Centre makes these submissions in the broader public interest and on behalf of all women who conduct domestic work in South Africa, in particular those women who conduct domestic work in private homes. We seek to highlight to this Court the inequality in the lived reality for women who conduct domestic work through a specific feminist and gendered lens, which illustrates how law reform and jurisprudence should consider the intersectional forms of discrimination faced by women based on their race, class and socio-economic background, in order to give effect to substantive gender equality.
CURRENT MATTER BEFORE COURT
6. The issues before the court deal with the certification of the order as obtained in the High Court in the Gauteng Division which declared section 1 (xix)(d)(v) of the Compensation for Occupational Injuries and Diseases Act 130 of 1993 (COIDA) unconstitutional. COIDA provides for the compensation of any occupational injuries or diseases contracted by employees during the scope of their employment and the Act specifically excluded benefits to domestic workers who work in private homes and the retrospective effect of the certification.
7. It is imperative that the court looks at this matter and how it draws on the lived experiences of black women and the manner in which the Constitution recognises their rights in sections 9, 10 and 27 of the Constitution and the discrimination that they face.
8. This intersectional approach requires a nuanced, purposive and socio-contextual approach to be applied when interpreting the implementation and amendment of COIDA and this Court’s decision in respect of constitutionality and retrospectivity. 
9. The focus of our submissions is therefore to offer the Court the best interpretation to adopt when applying the law and Constitutional framework to the merits of this case. It is our submission that the best interpretation is one that is gendered in its approach and result, and that such interpretation will be protective of black women who come from previously disadvantaged backgrounds and work in precarious conditions when conducting domestic work in private homes.
10. In order to illustrate this point, these submissions are divided as follows:
10.1 The need for a gendered lens based on the historical and socio-economic context of domestic workers who work in private homes;
10.2  Interpretation of our Constitutional rights and the purpose of COIDA;
10.3 South Africa’s social security framework;
10.4 Interpretation of International and Regional framework and obligations;
10.5 The need for a gendered lens to determine retrospectivity.
THE NEED FOR A GENDERED LENS
11. This case concerns domestic workers who work in private homes. It has been highlighted by the Applicants that the majority of the people who conduct domestic work are women. This is confirmed by the International Labour Organization’s report on domestic work.[footnoteRef:1] [1:  ILO “Domestic Workers Across the World: Global and Regional Statistics and the Extent of Legal Protection” (2013).] 

12. Women do not only make up the majority of persons who conduct domestic work, but within the South African context the majority of women who fulfill this work are black women. This is because of our historical context and the legacy that it has left behind.[footnoteRef:2]  [2:  Amicus Application, Volume 1, pg 16 – 17, par 31 -34] 

13. Women who conduct domestic work are also often the financial head of their family. This family, within our African context, is often an extended family where domestic workers provide for the financial needs of their minor and adult children. They also provide for the financial needs of their grandchildren, as well as the children of other relatives within the broader family unit. Cycles of historical poverty are difficult to break and women have long been viewed as matriarchs, ensuring that their extended families are able to respond to hardships. The late Ms. Mahlangu is an example of such a woman.[footnoteRef:3] [3:  Applicants FA, Record Vol. 1 page 6, par 1] 

14. At the same time, to generalise and say that domestic work is mainly conducted by women is not adequate as women are not a homogenous group who have the same ability, education and access to decent employment and working conditions. Women access certain types of employment based on factors such as age, education, skill and abilities, and the external conditions where the work takes place. The law therefore needs to ensure that it takes account of how policies and laws will intersect with women where they are situated within our society, which is most often based on gender, race and class. 
15. We cannot deny the effect of our apartheid history on women and how black women in particular have historically and generationally been impacted. The values in the preamble of our Constitution require that we recognise the injustices of our past and that we respect those who have worked to build and develop our country. 
16. Historically black women were specifically excluded from contributing to the economy, and as a result were left to tend to the cooking, cleaning and taking care of the children, which gave black men the opportunity to engage in more recognised work.[footnoteRef:4] As a result of their racial and gender status in our society their work was undervalued, unrecognised and unpaid, and was viewed as work that was not dignified. This stigma has historically been attached to the profession, and domestic workers today continue to fight the stigma and discrimination. The fact that they were viewed as not worthy of receiving social protection in the workplace is an example of how the stigma continued within our constitutional dispensation. [4:  Amicus Application, Volume 1, pg 16 – 17, par 33 -34] 

17. It is our submission that a court order which highlights the multiple intersecting forms of disadvantage and discrimination will have a positive contribution to redressing systemic disadvantage and discrimination. Such an order would give much needed recognition, value and dignity to women who have long had their lived realities overlooked. The Court will set a much-needed precedent in feminist jurisprudence, utilising and expanding on rights-based language to give effect to substantive equality. 
INTERPRETATION OF OUR CONSTITUTIONAL RIGHTS AND THE PURPOSE OF COIDA
18. The Constitution of South Africa is the cornerstone of our democracy and provides for the progressive realization of the rights to equality, human dignity and social security.  S 7(2) of our Constitution clearly states that the State must respect, protect, promote and fulfill the rights in the Bill of rights and this is done through the enactment of legislation. 
19. The right of everyone to be treated equally before the law and the entitlement to equal protection and benefit of the law is guaranteed in S9 of the Constitution. 
20. A gendered lens requires that we look further than just the law on paper, but like S9(1) requires protection and benefit that is to be derived from the law in written form. This allows us to draw a distinction between formal and substantive equality, because in the case before us: If we assume that everyone is equal in the exclusion provided for in COIDA, we will not see the disproportionate effect that the exclusion has on black women who come from a particular socio-economic background and context. 
21. It is our submission that the Constitution in its purport and objects aims for the realization of substantive equality which ensures that laws or policies do not reinforce the subordination of groups already suffering social, political or economic disadvantage, and requires that laws treat individuals as substantive equals, recognising and accommodating peoples’ differences.[footnoteRef:5] [5:   A Smith ‘Constitutionalising equality: The South African experience’ (2008) 9 International Journal of Discrimination and the Law 201] 

22. We submit that achieving the progressive realisation of the right to equality as envisaged in the Constitution requires an acknowledgment of the failure by the State in this case to enact a law with an intersectional approach and gendered lens that would provide protection and benefit. This realisation and acknowledgement will assist the Court in delivering feminist jurisprudence, which states that the exclusion of domestic workers who work in private homes is, and continues to be, unfair discrimination.
23. It is our further submission that the exclusion simply cannot be justified in terms of s36 of the Constitution as it continues to entrench historical discrimination against black women.
24. Our Constitution provides for the inherent right to human dignity for everyone who is in the Republic of South Africa. The exclusion of domestic workers in terms of COIDA was a further violation of black women’s rights to have their dignity protected and respected. In this case, the State had enacted legislation in direct conflict with the objects of the Constitution and which had a discriminatory result on black women who conducted domestic work in private homes because it reinforced historical disadvantage. 
25. The purpose of COIDA was to give direct effect to the Constitution, its Bill of Rights and in particular the right to social security as contained for in s27 of the Constitution. The right specifically speaks to the positive obligation on the State to take reasonable measures to achieve the progressive realization of this right. 
26. The right to social security is directly in line with the International Framework and obligations and gives effect to s39(1)(b) of the Constitution which states that the court must consider international law when making its determination. 
27. It is therefore clear that the enactment and application of COIDA has been directly in conflict with the spirit, purport and ambit of the Constitution as the exclusion of domestic workers who work in private homes has been unfair discrimination against black women based on their race, gender and socio-economic background. 
SOUTH AFRICA’S SOCIAL SECURITY FRAMEWORK 
28. The Foundation for Human Rights has commissioned a series of studies assessing the progress on the achievement of socio-economic rights in South Africa, and in particular the Governments fulfillment of its obligations in terms of the socio-economic rights as provided for in the Constitution.[footnoteRef:6]  [6:  Plagerson, S and Ulriksen, M “The Right to Social Security in South Africa” Foundation for Human Rights: Socio Economic Rights – Progressive Realisation (2016) pg 6-7.] 

29. The report highlights that an important aspect in the realization of social protections and rights is that the social protection programmes must be enshrined and formulated by the Bill of Rights and accordingly defined in the national legal frameworks and strategy. 
30. Our Constitution has set out the extent of the right to social security as defined in s27 in the Bill of Rights. COIDA is legislation that was enacted to give effect to these social rights. The Constitution further places a positive obligation on the State to progressively realise this right. 
31. In the case of Government of the Republic of SA vs Grootboom[footnoteRef:7], the Court highlighted that all rights in the Constitution are to be seen as interrelated, indivisible and mutually supporting.  [7:  Government of the Republic of South Africa and Others v Grootboom and Others (CCT11/00) [2000] ZACC 19 para  83 ] 

32. At the most fundamental level, the Constitutional Court has reiterated the value of social security in the case of Khosa vs The Minister of Social Development,[footnoteRef:8] where it stated that “[T]he right of access to social security, including social assistance, for those unable to support themselves and their dependents is entrenched because as a society we value human beings and want to ensure that people are afforded their basic needs. A society must seek to ensure that the basic necessities of life are accessible to all if it is to be a society in which human dignity, freedom and equality are foundational.”[footnoteRef:9] [8:  Khosa and Others v The Minister of Social Development and Others; Mahlaule and Others v The Minister of Social Development and Others 2004 (6) BCLR 569 (CC).]  [9:  Ibid at para 40] 

33. We submit that the State had a positive duty and obligation to enact legislation, in this case for COIDA to be in line with the Constitution which sees the rights of human dignity, equality and social security as interrelated, indivisible and mutually supporting. 
INTERPRETATION OF INTERNATIONAL AND REGIONAL FRAMEWORK AND OBLIGATIONS
34. The discrimination of the work that women conduct lies at the heart of poverty, exclusion, gender inequality, discrimination and insecurity of women worldwide. 
35. South Africa has ratified a number of international and regional human rights instruments which  contain positive obligations, and encourages an approach that seeks to realise substantive equality for women and the recognition and protection of their working conditions. It provides not only guidance but outlines specific mechanisms that all signatories are obligated to realise. 
36. The necessary international law principles and obligations applicable to this set of facts, and s27 of the Constitution are:
36.1 The Sustainable Development Goals;
36.2 The Convention on the Elimination of all forms of Discrimination against Women;
36.3 The International Covenant on Economic Social and Cultural Rights;
36.4 [bookmark: _Hlk34084262]The General Recommendation on the Right to Work and Just and Favourable Conditions;
36.5 The ILO Convention 189 on Domestic Workers.
The Sustainable Development Goals
37. South Africa has adopted the United Nations Sustainable Development Goals, which seeks to achieve the eradication of extreme hunger and poverty by 2030, including the achievement of gender equality and the empowerment of all women and girls. 
38. South Africa is therefore responsible for taking positive steps to ensure that women are adequately protected in its plight to end hunger and poverty in South Africa. The SDG’s contain 17 interconnected goals with only 4 goals highlighted for the purpose of this case. Goals 1, 5, 8 and 16 specifically speak to the facts in this case[footnoteRef:10].  [10:  Amicus Application, Volume 1, pg 22 – 24, par 52 - 57] 

39. The SDG’s recognise the importance of eradicating poverty and its intersection with the right to equality for women and girls. It recognises the indivisibility of rights and advocates for a holistic approach in enacting policy and legislation. 
Convention on the Elimination of all forms of Discrimination against Women
40. South Africa has signed and ratified the Convention on the Elimination of all forms of Discrimination against Women (“CEDAW”), which provides us with strong General Recommendations and General Comments to guide member states about the recognition and protection of women’s care-work and safe and decent working conditions for women. 
41. The Committee on the Elimination of Discrimination against Women decided at its thirtieth session which was held in 2004 that clarity was needed for States when adopting their approach towards article 4 of the Convention in adopting temporary special measures to ensuring equality. The Committee has called on member states to adopt special measures, which include inclusive Constitutions and the adoption of legislative reform, which prohibits all discrimination against women and establishes legal protection of the rights of women on an equal basis with men. 
42. The committee was further of the view that a purely formal legal or programmatic approach is not sufficient to achieve women’s de facto equality with men, which the Committee interprets as substantive equality. And that in addition, the Convention requires that women be given an equal start and that they be empowered by an enabling environment to achieve equality of results. It is not enough to guarantee women treatment that is identical to that of men. We believe that this language and approach may be useful for the Court to consider and incorporate when providing it’s judgment to ensure the substantive equality of women and the realization of their social protection.[footnoteRef:11] [11:  General recommendation No. 25: Article 4, paragraph 1, of the Convention (temporary special measures)
] 

43. In particular, Article 11 (f) of CEDAW highlights the need for equality within the workplace and provides for the protection of health and safety in working conditions for women. 
The International Convention on Economic, Social and Cultural Rights
44. South Africa has ratified the International Convention on Economic, Social and Cultural Rights (“ICESCR”) in 2015. All States which have ratified this treaty, adopted to ensure the realisation of the economic, social and cultural rights including the right to fair and just conditions of work and social security. 
45. The ICESCR commences with a preamble that firstly recognizes the principles as proclaimed in the Charter of the United Nations by highlighting that the recognition of dignity and equality of all human beings are the foundation of freedom, peace and justice. And that this dignity and equality can only truly be achieved when conditions are created for people to enjoy economic, social and cultural rights, as well as his civil and political rights. 
46. We submit that the continuous exclusion of domestic workers who work in private homes is an approach that cannot be reconciled and justified in light of the ICESCR, its preamble and spirit, obligations and recommendations. 
General Recommendation on the Right to Work and Just and Favourable Conditions
47. The General Recommendation on the Right to Work and Just and Favourable Conditions is a special recommendation to guide States on how to give proper effect to Article 7 of the ISCESCR which speaks to just and favourable working conditions.[footnoteRef:12]  [12:  General Comment No. 23 (2016) on the Right to just and favorable conditions of work] 

48. This recommendation specifically speaks to the context of domestic workers by highlighting the intersectionalities and vulnerabilities of women, especially those women who conduct domestic work, the context of their lived reality and makes no exclusion between domestic workers who work in private homes, instead it highlights the vulnerabilities especially of women who are live-in domestic workers. 
49. The recommendation specifically provides that domestic workers have the right to just and favourable conditions of work, including protection against abuse, harassment and violence, decent working conditions, remuneration established without discrimination based on sex, and importantly, social security.
50. One of the general obligations of all States who have ratified the ICESCR, which has been expanded on in terms of this general recommendation, is to take deliberate, concrete and targeted steps towards the progressive realization of the right to just and favourable conditions of work, using the maximum available resources. It is clear in the case before us and on the facts before this Court, that the State has failed dismally in its obligation in terms of the ICESCR, especially Article 7.
The ILO Convention 189 on Domestic Workers  
51. South Africa is also a signatory to the convention on domestic workers, which recognises the vulnerability and special conditions in which domestic workers work globally and realises the need for supplementation of specific standards to allow for the equal and full enjoyment of their rights. Article one of the Convention 189 on domestic work describes domestic work to be work performed in or for a household or households.
52. This convention is a specific guideline to show no distinction is drawn between domestic workers who work in private homes and those who are sourced elsewhere. It is also clear that that is so because it recognizes that domestic work only occurs within private homes, in fact, it describes domestic work as work that takes place for or within a household. 
53. Article 13 of the Convention on Domestic Work further deals with the protection of domestic workers and states that every domestic worker has the right to a safe and healthy working environment and that each Member shall take, in accordance with national laws, regulations and practice, effective measures, with due regard for the specific characteristics of domestic work, to ensure the occupational safety and health of domestic workers. 
54. This further shows the irrationality and unjustifiable nature of the exclusion by COIDA of domestic workers when the international framework so clearly provides for progressive protective measures to be taken to ensure the gender equality and protection of women who conduct domestic work, especially in private homes.
RETROSPECTIVITY
55. It is our submission that the Court needs to apply a gendered lens in the determination of the question on retrospectivity as it  is a crucial element to achieve the rectification of the egregious and unjustifiable approach the State has taken thus far. 
56. It is also important to realise that in a South African context, domestic work only occurs within private homes and so this exclusion was perpetuated against a specific class and group of women. 
57. This Court highlighted in the case of Ramuhovhi & Another vs The President & Others[footnoteRef:13], that to determine issues of retrospectivity, the court should look at whether the effect of retrospectivity will result in a just and equitable order as well as, whether the State has put forward good justifications for why such retrospectivity should not be ordered.  [13:  Ramuhovhi and Another v President of the Republic of South Africa and Others (412/2015) [2016]] 

58. It is our submission, that on the facts before the Court in this matter, the State has not put sufficient justification before this Court as to why black women who have remained excluded from social protections should not be afforded an opportunity to benefit from an order of invalidity at this point.
59. Should the Court find that this has been unfair discrimination against black women who conduct domestic work then it is our further submission that the Court would be obligated to make an order with a retrospective effect as the only remedy to correct the discriminatory practices of the State thus far. 
60. We submit that for an order to be effective and correct the effects of the exclusion of black women’s work, it will have to be of a retrospective nature. This we submit, is the only way to place black women on the same footing as men and other women in professions which have been afforded social benefits and protections. 
CONCLUSION
61. There is a direct link between the rights highlighted in our Constitution, International framework and COIDA. The historical context and unequal bargaining power between employers and employees is compounded by the effects of apartheid, and the continued economic disparity is why we have extensive labour protections which recognises the disadvantage of people of colour conducting work in precarious conditions, and the need for social and labour protection. The fact that these laws were developed without a specific gendered approach and feminist lens means that we have to date, only developed formal equality and not the progressive realisation that the Constitution envisages and requires.
62. We submit that the matter cannot be determined without due consideration of the uniquely vulnerable position of women who conduct domestic work in private homes.
63. We further submit that such consideration seriously consider the language used in the courts determination and outcome so as to not only give effect to formal equality, but to provide feminist jurisprudence which speak to lived reality of black women in South Africa. 
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