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Introduction 

1. Imperial’s role in this litigation is limited, given the context in which 

it took over a portion of Aveng’s business. In brief, during April 

2015, Aveng terminated the employment of approximately 800 

employees on the grounds of operational requirements, and 

appointed replacements, either permanently or by way of labour 

brokers. One year later, Aveng outsourced the transport function in 

respect of its Trident Steel business to Imperial. A written contract 

governed the transaction. 120 employees were transferred from 
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Aveng or labour brokers to Imperial, in terms of s197 of the Labour 

Relations Act 66 of 1995 (“the LRA”).   

2. Imperial obtained the Aveng contract after succeeding in a 

competitive tender process, based inter alia on being able to provide 

cost savings to Aveng. 

3. In the outsourcing agreement, Aveng comprehensively indemnified 

Imperial from any financial implications arising from the litigation 

brought by Numsa against Aveng.1 It follows that should the Court 

grant compensation to the appellants, this ought not affect Imperial, 

as Aveng will be liable to pay it. Imperial seeks in its plea an order 

giving effect to this agreement,2 and Aveng has not indicated any 

opposition to such an order being made. Such an order should 

include Imperial’s legal costs. 

 
1 AR V14 p1382: Indemnity clause. 
2 AR V2 p168 para 10:  Imperial’s statement of response. 
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4. Insofar as the Court considers ordering reinstatement in respect of 

the 110 drivers who, but for their dismissals, would probably have 

been transferred to Imperial (if the contract had still been 

commercially viable to Abeng to outsource), it is submitted that an 

order of reinstatement to Imperial would be impracticable, and 

would have inequitable effects, to the extent that the most 

appropriate relief to be granted would be compensation. 

5. Imperial pleaded that reinstatement would be impracticable. Neither 

of the other parties has pleaded any denial or objection to this claim, 

and at the trial, Imperial presented evidence to show why a 

reinstatement order would place an onerous and compelling 

operational burden on it. The cross-examination of Imperial’s 

witness by Numsa’s counsel indicates that Numsa pursues an order 

of reinstatement against Imperial, and the tenor of the cross-

examination indicates that it disputes Imperial’s contentions about 

the impracticability of reinstatement. 
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6. In the alternative, if the Court were to find that the second applicants’ 

dismissals were automatically unfair, it is submitted that the issue of 

appropriate relief should be referred back to the Labour Court for 

consideration, so that the parties can present evidence as to current 

factors which are relevant to the decision as to whether to order 

reinstatement or compensation. 

General submissions on the merits of Numsa’s appeal 

7. Numsa argues that, properly interpreted, the effect of the amendment 

to section 187(1)(c) of the LRA is that the section now applies to any 

dismissal where dismissal follows a refusal to accept the employer's 

demand in relation to a matter of mutual interest, including where 

such ‘demand’ (in reality, a proposed alternative to dismissals) was 

based on the employer's legitimate operational requirements, and 

was made in the context of the mandatory consultation process in an 

operational requirements dismissal. 
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8. Stated differently, NUMSA now asserts that it is no longer possible 

for an employer to dismiss on grounds of operational requirements, 

where the alternative to dismissal is to change to terms and 

conditions of employment, but no agreement on the changes can be 

reached. On Numsa’s reasoning, if an employer needs to restructure 

its operations for any reason whatsoever, and retrenchments could 

be minimised or avoided if the existing workforce agreed to a change 

to terms and conditions of employment (wages, duties, shifts etc), 

the employer’s only option is to attempt to reach agreement on these 

changes, by way of collective bargaining, including lockout. But if 

collective bargaining fails to produce agreed changes, the employer 

may not proceed to restructure and dismiss for operational 

requirements, as this would contravene s187(1)(c), and would result 

in automatically unfair dismissals.  

9. It is submitted that this argument is not sustainable, and is not an 

accurate reflection of the intention behind the amendment, or the 

wording of the amendment itself. The interpretation contended for 

by NUMSA: 
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9.1. Seeks to ignore the broader context, including the history of 

lockout dismissals pre-1995, the changes brought about by 

the LRA, unintended consequences or ‘anomalies’ arising 

from the application of section 187(1)(c) prior to its 

amendment, and the intention of the amendment, as 

expressed in the Explanatory Memorandum; 

9.2. Would have far-reaching effects on an employer’s right to 

dismiss by virtue of its operational requirements; 

9.3. Would render it impossible for an employer to comply with 

its statutory obligation to consult fully with stakeholders in 

an effort to avoid the need to retrench or to reduce the 

number of employees to be retrenched; 

9.4. Would effectively grant trade unions a veto on proposed 

changes to terms and conditions of employment, which if 

implemented would reduce or do away with the need to 

retrench; 
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9.5. Would drastically weaken an employer’s right to dismiss for 

operational requirements; 

9.6. Would have other anomalous results, for example by 

allowing employers to retrench for operational requirements 

during a protected strike (which could include a lockout), but 

not in a normal retrenchment scenario where job losses could 

be minimised or (as in this case) avoided by a change to 

terms and conditions of employment. 

10. It is submitted that the judgment of the LAC is correct, and the 

reasoning underpinning it is sound. The judgment takes proper 

regard of the history and context of the contentious provision, the 

development of case law prior to its amendment, and the effect of 

the amendment itself.  

11. The recent judgment of this Court in Association of Mineworkers 

and Construction Union and Others v Royal Bafokeng Platinum 

Limited and Others [2020] ZACC 1 is relevant to the present debate. 
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There, this Court warned against conflating the concepts of 

collective bargaining and consultation during the retrenchment 

process (See in particular, paragraphs 68-78 of the minority 

judgment (penned by Ledwaba AJ) and paragraphs 120-126 of the 

majority judgment (penned by Froneman J). 

The background and context to the section to be interpreted cannot be 

ignored 

12. The 1995 LRA constituted a complete overhaul of the entire labour 

relations system. It had the effect of recasting employer-employee 

relations. One of the significant changes brought about was the 

removal of the employer’s right to effect so-called ‘lockout 

dismissals’ in the context of collective bargaining.  

13. The 1956 LRA (Act 28 of 1956) expressly allowed such dismissals. 

As Neway and Van Eck3 explain: 

 
3 Neway K and van Eck S "Automatically Unfair and Operational Requirement Dismissals: 
Making Sense of the 2014 Amendments" PER / PELJ 2016(19) – DOI – Available at 
https://www.ajol.info/index.php/pelj/article/view/151577/141170. 
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“Prelude to Fry's Metals: the lock-out dismissal 

The key to understanding the Fry's Metals decisions and the recent 

amendment to the LRA of 1995 lies in the wording of the definition 

of "lock-out" in terms of the former Labour Relations Act 28 of 1956 

("the LRA of 1956") and the interpretation of fair and unfair 

bargaining tactics by the IC. A "lock-out" was defined as: 

any one or more of the following acts or omissions by a person 

who is or has been an employer – ...... 

(c) the breach or termination by him of the contracts of 

employment of any body ... in his employ; or 

(d) the refusal ... by him to re-employ any body ... who have 

been in his employ, 

if the purpose of that ... breach, termination, refusal or failure 

is to induce or compel any persons, who are or have been in his 

employ ... – 

(i) to agree or comply with any demands or proposals 

concerning terms or conditions of employment. 

The definition had a wide meaning and included the 

"termination" of employment as long as it was associated with 
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the purpose of persuading workers to accept a demand. If this 

criterion was met, the action fell within the realm of lock-outs. 

This, in turn, formed part of the "acceptable" process of the 

amendment of conditions of service, which falls within the 

arenas of power-play and disputes of interest. 

… 

The IC [Industrial Court] in Commercial Catering and Allied 

Workers Union of SA v Game Discount World Ltd4 confirmed 

the principle that temporary or tactical dismissals fell within the 

statutory definition of lock-outs. According to the IC such 

dismissals potentially had as their goal the purpose of 

persuading workers to accept a demand and were therefore 

immune to unfair labour practice scrutiny. However, it was 

deemed unacceptable to import the "final and irrevocable" 

dismissal, which did not advance collective bargaining, into the 

definition of lock-out. Consequently, the IC concluded that the 

final retrenchment of workers was unfair as it did not advance 

collective bargaining. On the other hand, it did permit 

temporary tactical dismissals as part of the collective 

bargaining process.” 

 
4 1990 ILJ 162 (IC). 
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14. The 1995 LRA did away with lockout dismissals entirely. Whether 

permanent or temporary, the employer could no longer dismiss as 

part of the power-play in collective bargaining. Such dismissals were 

deemed to be automatically unfair in terms of section 187(1)(c). 

15. However, an employer retained the right to dismiss by reason of its 

economic, technological or structural needs, collectively defined as 

its operational requirements. The underlying premise is that, in a 

free-market economy, it is in the collective best interests of society 

that an employer remain economically viable, and the owners and 

managers of the business are best placed to run the business.  

16. One of the primary purposes of the LRA is “to advance economic 

development”5. Thompson and Benjamin equate this to ensuring the 

 
5 LRA s1: “Purpose of this Act.—The purpose of this Act is to advance economic 
development, social justice, labour peace and the democratisation of the workplace by 
fulfilling the primary objects of this Act, which are— 
(a) to give effect to and regulate the fundamental rights conferred by section 23 of the 
Constitution of 
the Republic of South Africa, 1996; 
(b) to give effect to obligations incurred by the Republic as a member state of the International 
Labour 
Organisation; 
(c) to provide a framework within which employees and their trade unions, employers and 
employers’ 
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viability and vitality of business.6 The authors propose a broad 

definition of an employer’s operational requirements:  

“An operational requirement is one relating to an employer’s 

need to run its business or undertaking effectively, efficiently 

and competitively in the marketplace or public sector.”7 

17. The authors also warn that interpreting the employer’s right to 

restructure and retrench too restrictively would undermine this aim 

– a company needs to be able to adapt when the market changes, in 

order to remain competitive and viable.8  

 
organisations can— 

(i) collectively bargain to determine wages, terms and conditions of employment 
and other matters of mutual interest; and 
(ii) formulate industrial policy; and 

(d) to promote— 
(i) orderly collective bargaining; 
(ii) collective bargaining at sectoral level; 
(iii) employee participation in decisionmaking in the workplace; and 
(iv) the effective resolution of labour disputes.” (Underlining added). 

6 Thompson & Benjamin South African Labour Law, Juta, Vol 3 pAA1-487. 
7 Vol 3 AA1-473. 
8 See Thompson & Benjamin supra at Vol 3 pAA1486-487. 
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18. The Explanatory Memorandum9 issued with the original Labour 

Relations Bill did not restrict the employer’s right to dismiss for 

operational requirements, in the sense now contended for by Numsa. 

In fact, it advocated for a new Labour Relations Act that complied 

with South Africa’s obligations to comply with public international 

law (notably the ILO Conventions) and expressly recorded that: 

“The Bill seeks to balance the demands of international 

competitiveness and the protection of the fundamental rights 

of workers… .It recognises that South Africa’s return to the 

international economy demands that enterprises compete 

with countries whose labour standards and social costs of 

production vary considerably. For this reason, the Bill seeks 

to avoid the imposition of legal rigidities in the labour market 

by promoting collective bargaining agreements as the 

preferred method of regulating labour relations and settling 

terms and conditions of employment.”10 (Underlining added) 

 
9 Explanatory Memorandum (1995) 16 ILJ 278. 
10 At para 2 and 3. 
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19. The 1995 LRA expressly incorporates key principles set out in the 

Articles of the International Labour Organisation (ILO), including 

the following articles in ILO Convention 158: 

“Article 4 

The employment of a worker shall not be terminated unless 

there is a valid reason for such termination connected with 

the capacity or conduct of the worker or based on the 

operational requirements of the undertaking, establishment 

or service. 

… 

Article 13 

1. When the employer contemplates terminations for reasons 

of an economic, technological, structural or similar nature, 

the employer shall: 

(a) provide the workers' representatives concerned in good 

time with relevant information including the reasons for the 

terminations contemplated, the number and categories of 

workers likely to be affected and the period over which the 

terminations are intended to be carried out; 
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(b) give, in accordance with national law and practice, the 

workers' representatives concerned, as early as possible, an 

opportunity for consultation on measures to be taken to 

avert or to minimise the terminations and measures to 

mitigate the adverse effects of any terminations on the 

workers concerned such as finding alternative 

employment.” (Underlining added) 

20. Clearly the ILO, and the LRA, recognise the right of an employer to 

dismiss for operational reasons. The amendment does not change 

this fact. In many instances, the operational reasons leading to 

dismissal relate not to the downsizing of the workforce, but to the 

need to adapt to an ever-changing economic climate and increased 

global competition, by restructuring the manner in which the 

existing workforce carries out its work. This could involve a change 

to shift systems, duties or remuneration, or any combination of the 

above and other factors. What the ILO and LRA do provide for is 

the requirement that such changes leading to dismissals must be 

objectively fair, and that a fair process of consultation must be 

followed prior to any dismissals. 
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21. As explained by Froneman DJP (as he then was) in Discreto11: 

“As far as retrenchment is concerned, fairness to the 

employer is expressed by the recognition of the employer's 

ultimate competence to make a final decision on whether to 

retrench or not … . For the employee fairness is found in the 

requirement of consultation prior to a final decision on 

retrenchment. This requirement is essentially a formal or 

procedural one, but, as is the case in most requirements of 

this nature, it has a substantive purpose. That purpose is to 

ensure that the ultimate decision on retrenchment is properly 

and genuinely justifiable by operational requirements or, put 

another way, by a commercial or business rationale.” 

The ‘anomaly’ sought to be addressed by the 2014 amendment 

22. The approach of the Labour Appeal Court in Fry’s Metals (Pty) 

Limited v NUMSA and Others12 established the principle that an 

employer may fairly dismiss employees who refuse to agree to 

 
11 SACTWU & others v Discreto (A Division of Trump & Springbok Holdings) [1998] 12 
BLLR 1228 (LAC) 
12 2003 (24) ILJ 133 (LAC), upheld by the Supreme Court of Appeal (NUMSA and Others v 
Fry's Metals (Pty) Ltd [2005] 3 All SA 318 (SCA). An application for leave to appeal to the 
Constitutional Court was refused.  
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operational changes which the employer deems necessary, provided 

that the dismissals are final (i.e. unconditional). This had the 

opposite result to the position under the 1956 LRA, and had the 

effect of discouraging employers from offering changes to 

conditions of employment as a viable alternative to retrenchment, or 

reinstating employees who, pursuant to their dismissals, agreed to 

resume employment on revised conditions of employment. 

23. In the judgment of Labour Appeal Court under appeal13, Murphy 

AJA described the position prior to the amendment as follows: 

[56] The finding in Fry’s Metals that s 187(1)(c) of the LRA 

does not prevent  employers from dismissing on operational 

grounds employees who do not accept proposals to amend 

terms and conditions of employment is however on safer 

ground. Although, s 187(1)(c) of the LRA, prior to its 

amendment, offered little on how best to reconcile the often 

incompatible imperatives of collective bargaining and business 

productivity, the courts before and after Fry’s Metals developed 

the law to permit dismissal along similar lines to the dismissal 

 
13 AR V17 p1618, at para 56 p1637. 
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of protected strikers as sanctioned by s 67(5) of the LRA. Prof 

du Toit accurately described the legal position at the time of the 

amendment as follows: 

‘Where collective bargaining has ended in deadlock, nothing 

prevents an employer from initiating consultation about 

dismissals based on operational requirements due to its stated 

need to implement the changes it desires, in which those 

changes may be on the table as an alternative to dismissal.’  

[57] The essential question for determination in this appeal is 

whether the amendment to s 187(1)(c) of the LRA by the 

LRAA has altered the law in that respect.” (Underlining added) 

24. Numsa’s argument that there was no real ‘anomaly’ to address, is 

clearly lacking in merit. The Explanatory Memorandum to the 2014 

amendments to the LRA expressly identifies the anomaly: 

“Clause 31 of the Bill seeks to amend section 187 of the Act to 

remove an anomaly arising from the interpretation of section 

187(1) (c). In the case of the National Union of Metalworkers 

of SA v Fry's Metals (Pty) Ltd (2005) 26 ILJ 689 (SCA), the 

court held that the clause had been intended to remedy the so-

called "lock-out" dismissal which was a feature of pre-1995 
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labour relations practice. The effect of this decision when read 

with decisions of Chemical Workers Industrial Union and 

others v Algorax (Pty) Ltd (2003) 24 ILJ 1917 (LAC) is to 

discourage employers from offering re-employment to 

employees who have been retrenched after refusing to accept 

changes in working conditions.  

The proposed amendment seeks to give effect to the intention 

of the provision as enacted in 1995 which is to preclude the 

dismissal of employees where the reason for the dismissal is 

their refusal to accept a demand by the employer over a matter 

of mutual interest. This is intended to protect the integrity of 

the process of collective bargaining under the Act and is 

consistent with the purposes of the Act.” (Underlining added) 

25. As stated by Professor du Toit, notwithstanding the amendment:  

“Where collective bargaining has ended in deadlock, nothing 

prevents an employer from initiating consultation about 

dismissals based on operational requirements due to its 

stated need to implement the changes it desires, in which 
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those changes may be on the table as an alternative to 

dismissal.”14 

26. Accordingly, it is submitted that Fry’s Metals continues to be good 

law, notwithstanding the amendment.  

27. It is apparent from the above, that the intention of the Legislature, in 

bringing about the amendment to section 187(1)(c), was not to create 

a new form of dismissal, or to amend the purposes of the LRA, but 

simply to give effect to the original intention underlying the 

provision in the 1995 Act, by dealing with a particular anomaly that 

had arisen in case law, which had a detrimental effect, namely to 

preclude employers from offering alternative positions to employees 

short of dismissal, or from offering any dismissed employee 

reinstatement on amended terms and conditions of employment, 

following a restructuring process. 

 
14  Darcy du Toit ‘The right to equality versus employer ‘control’ and employee 

‘subordination’: Are some more equal than others?’ 2016 (37) ILJ 1 at 21 
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28. If anything, the intention behind the amendment was to open the 

door to employers to adopt a less rigid approach than that set out in 

Fry’s Metals, by allowing for employees faced with retrenchment or 

the acceptance of an alternative position on different terms and 

conditions, to accept the alternative, or to agree to reinstatement to 

the altered position after dismissal for operational reasons, without 

the employer running the risk of falling foul of the distinction drawn 

between final and conditional dismissals in Fry’s Metals. 

29. The ‘anomaly’ thus sought to be corrected, is not (as Numsa 

contends) the wholesale abandonment of the right to dismiss for 

genuine operational requirements, but rather the relaxation of the 

need for the employer to adopt a rigid and final approach in the 

context of operational requirements dismissal, as the SCA found was 

necessary in Fry’s Metals in order to avoid falling foul of section 

187(1)(c). 

30. Somewhat ironically, Numsa’s preferred interpretation of section 

187(1)(c) would have the effect of introducing even more rigidity 
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into the consultation process, as employer’s would be compelled to 

refuse to contemplate changes to terms and conditions (that unions 

could veto) as viable alternatives to dismissal. This type of 

inflexibility is exactly what the amendment is aimed at preventing. 

Numsa’s argument on interpretation 

31. Numsa argues that the right to strike is so fundamental to employee 

rights that any interpretation that seeks to limit it, is likely to infringe 

on principles of constitutional interpretation. 

32. However, this matter is not really about the right to strike. The 

contentious provision does not deal with the right to strike at all. It 

finds application in the context of retrenchments, where it is settled 

law that an employer has the right to dismiss for operational 

requirements, subject to the mandatory consultation process, in 

which it is statutorily obliged to engage in a meaningful joint 

consensus-seeking process on ways to avoid or reduce the impact of 

retrenchments.  
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33. The purported ‘demand’ is nothing like a demand in the collective 

bargaining context – it is a proposal made during the joint consensus-

seeking consultation process taking place as a result of contemplated 

restructuring for operational requirements which may result in job 

losses. 

34. The interpretation of section 187(1)(c) as contended for by Numsa, 

would have the effect of depriving an employer of the right to 

dismiss for operational requirements in circumstances where it needs 

to adapt its operations (and consequently, terms and conditions of 

employment) to remain competitive. In essence, Numsa argues that 

the employer is limited to engaging in collective bargaining to effect 

such changes, and if it cannot reach agreement with the workforce, 

it may not bring about the required operational changes by way of 

dismissals. This is not at all what the Legislature requires during an 

operational requirements consultation process. 

35. This contention would amount to a significant amendment to the 

LRA, which would require an amendment to its foundational goals, 
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and which would place South African labour law outside of the 

parameters of ILO resolutions to which it is legally bound. 

36. Clearly the Legislature, by bringing about the amendment to 

s187(1)(c), had no intention of significantly restricting an 

employer’s right to dismiss for operational requirements. It only 

sought to remedy a single anomaly brought about by the 

interpretation of the Courts in specified cases, so as to give effect to 

the original intentions of the drafters of the 1995 LRA, which allows 

for more flexibility and the option of re-employing dismissed 

workers without fear of running afoul of section 187(1)(c). 

37. Numsa conveniently ignores the fact that the LRA expressly allows 

for strike action to take place in certain situations in the context of a 

mass retrenchment process, in terms of section 189A (9)-(11). Had 

the Legislature intended bringing about wide ranging changes to the 

playing field, to give effect to the interpretation contended for by 

Numsa, it would most likely have amended section 189A.  
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38. Turning to the requirement that the LRA must be interpreted in 

compliance with the Constitution – which overlaps with the 

requirements of section 39(2) of the Constitution – this process of 

interpretation is sometimes referred to as “reading down” a provision 

so as to comply with the constitutional standard.15 In a series of 

judgments dealing with the limitation of the right to strike, the 

Constitutional Court16 has explained what this entails, with the 

following principles having emerged: 

38.1. the first question is whether the LRA is reasonably capable 

of being interpreted in the manner contended by Numsa (if it 

is not, that is the end of the matter);17  

 
15 Govender v Minister of Safety and Security 2001 (4) SA 273 (SCA) at para 9.  

16 Albeit not the strike context, see most recently, National Union of Public Service & Allied 

Workers and Others v National Lotteries Board [2014] ZACC 10 at para 151.  

17 NUMSA & others v Bader Bop (Pty) Ltd & another [2003] 2 BLLR 103 (CC) (“Bader Bop”) at para 

37; SAPS v POPCRU & another [2011] 9 BLLR 831 (CC) (“SAPS”) at para 52; South African 

Transport and Allied Workers Union (SATAWU) and others v Moloto NO and another [2012] 12 BLLR 

1193 (CC) (“SATAWU”) at para 43.   
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38.2. if the LRA is capable of a restrictive (or broader) 

interpretation that does not limit the constitutional right to 

strike, that interpretation should be preferred;18  

38.3. in undertaking this analysis, the relevant provisions should 

not be construed in isolation, but in the context of the other 

provisions of the LRA;19 and   

38.4. the right to strike should not be restricted more than is 

expressly required by the section, and implicit limitations on 

the right to strike should not readily be read into the LRA.20   

39. While an interpretation that least limits constitutional rights is thus 

required, it is worth emphasising that such an interpretation only 

applies if the text is reasonably capable of bearing that meaning. Put 

differently, there must first be two reasonably plausible 

 
18 Bader Bop at para 39; SAPS at para 53; SATAWU at para 43.  

19 SAPS at para 53. 

20 SATAWU at para 54.  
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interpretations before the court can opt for the one that least limits 

the constitutional right involved. That is simply not the case here. 

40. Numsa also conveniently ignores the requirement in section 187 

(which applies to all forms of automatically unfair dismissal) that 

the reason for the dismissal is the key determination to be made. The 

courts have developed and fine-tuned the approach to determining 

the reason for a dismissal, by adopting the generally applicable legal 

tests of factual and legal causation, as applied (correctly, it is 

submitted) by the LAC in paragraphs 68 to 75 of its judgment.  

41. The LAC also correctly found that this type of dismissal is likely to 

face an increased level of scrutiny in proceedings to determine 

whether the dismissals were fair, to ensure that the employer is not 

subverting the collective bargaining system or abusing its right to 

dismiss for operational requirements. This provides adequate 

protection to workers. 



 
 
 
 
 
 

- 29 -   

42. Ultimately the LAC held that the dominant reason for the dismissals 

was Aveng’s operational requirements. (Judgment para 75). It is 

submitted that the Court a quo correctly concluded that, on the facts, 

Numsa failed to establish an automatically unfair dismissal. The 

appeal should accordingly be dismissed with costs. 

Appropriate relief if the appeal is upheld 

43. In the event that the Court were to uphold the appeal, it is submitted 

that, at least in respect of the employees who seek reinstatement to 

Imperial, this relief should not be granted, for the reasons that 

follow. 

Reinstatement: General principles 
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44. In the commentary on these exceptions to the default remedy of 

reinstatement, du Toit et al21 describe the general principles as 

follows: 

“In Dunwell Property Services CC v Sibande22  the Labour 

Appeal Court noted that, in determining whether to reinstate 

an unfairly dismissed employee, “the overriding 

consideration in the enquiry should be the underlying notion 

of fairness between the parties, rather than the legal onus.” 

Fairness, the Constitutional Court held in Equity Aviation 

Services (Pty) Ltd v CCMA23  “ought to be assessed 

objectively on the facts of each case bearing in mind that the 

core value of the LRA is security of employment”. A decision 

whether to reinstate “is therefore, in part, a value judgment 

and, in part, a factual finding made upon the evidence 

adduced about the unworkability of a resumption”.24 In 

 
21  Labour Law Through the Cases, Lexis Nexis, Commentary on LRA s193(2), SI30 

(May 2017, online version). 
22  Dunwell Property Services CC v Sibande & others [2012] 2 BLLR 131 (LAC). 
23  Equity Aviation Services (Pty) Ltd v CCMA & others [2008] 12 BLLR 1129 (CC). 

See also Eskom Holdings Ltd v Fipaza and others [2013] 4 BLLR 327 (LAC). 
24  DHL Supply Chain (Pty) Ltd and others v National Bargaining Council for the Road 

Freight Industry and others [2014] 9 BLLR 860 (LAC) 866. See also Potgieter v 
Tubatse Ferrochrome & others (2014) 35 ILJ 2419 (LAC). 
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Mediterranean Textile Mills (Pty) Ltd v SACTWU25 the LAC 

held that, even where no specific evidence is submitted as to 

the existence of “non-re-instatable conditions”, the court or 

arbitrator is both entitled and obliged “to take into account 

any factor which . . . is relevant in the determination of 

whether or not such conditions exist”.  

45. The relevant exception here is section 193(c) - where reinstatement 

would be impracticable in the circumstances. In this regard, du Toit 

states: 

““Not reasonably practicable” must mean more than 

inconvenient, troublesome or uncomfortable.26 The term 

‘practicable’ does not equate with ‘practical’, but refers to 

feasibility.27 The object of this provision is accordingly ‘to 

exceptionally permit the employer relief when it is not 

practically feasible to reinstate’. 

 
25  Mediterranean Textile Mills (Pty) Ltd v SACTWU & others [2012] 2 BLLR 142 

(LAC) at para 30. 
26  Equity Aviation Services (Pty) Ltd v CCMA & others [2010] JOL 26456 (LC). 
27  Xstrata SA (Pty) Ltd (Lydenburg Alloy Works) v National Union of Mineworkers on 

behalf of Masha & others (2016) 37 ILJ 2313 (LAC). 
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The fact that an employer has replaced an employee does not 

render re-instatement “not reasonably practicable” and “was 

not a factor to be taken into account as the respondent had 

created the situation by its own unfair conduct”.28 

The impact of s197 on the practicability of reinstatement 

46. The fact that a transfer in terms of section 197(2) has taken place 

after dismissal but before a final judgment in respect of the dispute 

is rendered, does not in itself constitute an absolute bar to an order 

of reinstatement to the new employer.29  

47. However, it is submitted that the fact of a s197 transfer is a relevant 

factor when considering if reinstatement would be impracticable in 

the circumstances, at least for the following practical reasons: 

47.1. The reinstated workforce would have to be absorbed into a 

new organisation, with entirely different terms and 

 
28  Manyaka v Van de Wetering Engineering (Pty) Ltd [1997] 11 BLLR 1458 (LC). 
29  See for example High Rustenburg Estate (Pty) Ltd v National Education Health & 

Allied Workers Union on behalf of Cornelius & others (2017) 38 ILJ 1758 (LAC). 
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conditions of employment, regulated by a different 

Bargaining Council. 

47.2. The basis on which the contract to provide transport services 

to Aveng was secured by Imperial, was on increased 

efficiencies and cost savings. Many of the key drivers of cost 

savings and efficiencies will be eliminated by a 

reinstatement order, as a reinstatement order would be in 

terms of the existing terms and conditions of employment in 

place at the time of dismissal from Aveng. 

47.3. Mr Mathys Enslin testified30 that, aside from the costs of 

retrenching the existing driver workforce, a reinstatement 

order would have the impact of increasing the monthly costs 

of providing transport services to Aveng by approximately 

R30 million, or 48%31, which would almost certainly result 

 
30 Enslin’s evidence commences at AR V5 p454, and should be read in full. 
31 AR V5 p469 line 20 – p470. 
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in the entire contract failing, thus resulting in at least 200 job 

losses. 

47.4. Imperial is blameless in the dismissals by Aveng – it only 

obtained the transport contract with Aveng a year after the 

dismissals took place. 

47.5. Imperial has managed to put in place the necessary 

efficiencies (disposal of unnecessary fleet, optimisation of 

working hours etc.) to render the contract with Aveng 

sustainable. The severe disruption caused by the sudden 

increase of the driving workforce from 90 to 200 employees, 

with different terms and conditions of employment, together 

with the need to engage in a lengthy retrenchment 

consultation process, is likely to disrupt the efficiency, and 

thus the cost effectiveness and viability, of the contract. 

47.6. The fact of reinstatement may result in a scenario similar to 

that in Fry’s Metals (and indeed similar to that faced by 
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Aveng), where employees who refuse to accept changes 

positions face dismissal. A reinstatement order raises the 

spectre of a repeat of the retrenchment process and another 

claim based on similar complaints. 

47.7. It should be borne in mind that the applicants were dismissed 

largely as a result of making extortionate wage demands and 

refusing reasonable offers of employment on the amended 

structure. Were they to be reinstated to Imperial, they are not 

likely to be more reasonable when they are armed with a 

court order to the effect that their dismissals were unfair, and 

reinstating them on the same terms and conditions that 

prevailed at the time of their dismissals from Aveng (i.e. 

MEIBC rates, shorter working hours, transport allowances 

etc). It is notable that no tenders whatsoever were made by 

Numsa’s counsel during cross-examination of Enslin, with 

regard to what terms and conditions of employment the 

applicants would be willing to accept with Imperial. The lack 
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of flexibility on the part of the second to further appellants is 

telling. 

47.8. It would also be highly risky to retrench employees 

reinstated in terms of a court order, directly after they are 

reinstated – the risks of litigation on automatically unfair 

dismissal, contempt etc. are high. This fact alone illustrates 

the impracticability of ordering reinstatement to Imperial. 

47.9. For historical reasons, the retrenched employees were 

employed on conditions of service regulated by way of the 

Metals and Engineering Industry Bargaining Council. 

Imperial’s staff fall under the National Bargaining Council 

for the Road Freight and Logistics Industry. 

47.10. These bargaining councils have widely divergent rates of pay 

and other conditions of service. A reinstatement order would 

have the practical effect that Imperial would be saddled with 

100 plus drivers employed on materially different terms and 
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conditions of employment, under the auspices of a different 

bargaining council. This would have significant detrimental 

effects to Imperial’s business, as it would inevitably lead to 

claims of unequal treatment and pay for similar work, 

different bargaining periods (and thus national strikes) in the 

different bargaining councils, and other potentially 

intractable problems. 

 

Practical difficulties on reinstatement – the evidence  

48. The only party to lead evidence on this issue was Imperial. Mr 

Mathys Enslin, CEO of Imperial Dedicated Contracts (a division of 

Imperial Group Ltd), testified and provided a financial breakdown 

of the anticipated additional costs likely to arise in a reinstatement 

scenario. His evidence was not seriously challenged in cross-

examination. His evidence can be summarised as set out below. 
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49. During March 2016, Imperial contracted with Aveng to provide 

transport services, being the delivery of steel on behalf of Trident 

Steel (a subsidiary of Aveng) to its customers. This function was 

previously performed directly by Aveng. As part of the agreement, 

Imperial purchased Aveng’s fleet of trucks used for the services, at 

R21million, and took transfer of all Aveng employees engaged in 

the transport function.  

50. Imperial’s business lies in the optimising of transport so as to 

reduced operating costs. In fulfilling this contractual duty to Aveng, 

Imperial reduced the fleet size from 100 to 78 vehicles. It is able to 

perform the same amount of work with 20% less vehicles by 

optimising driver starting times and working hours to best suit the 

needs of customers of Trident Steel. Imperial employers 90 drivers 

(78-day shift, 12-night shift), 21 administrative staff and 12 

workshop staff to operate the Aveng contract. 

51. Imperial uses an ‘open book’ system, whereby full disclosure is 

made to Aveng of all costs incurred on a monthly basis. Aveng can 
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query charges and can assess the efficiency of Imperial’s operations. 

Imperial charges an agreed percentage of the total monthly cost as 

its fee. 

52. If reinstatement were ordered, on the same terms and conditions that 

applied to drivers prior to the dismissals, Imperial would be required 

to purchase 22 more vehicles to perform the same amount of work. 

53. Aside from the significant capital outlay involved in purchasing 

these vehicles, the biggest problem associated with reinstating the 

Aveng drivers, is that they were employed on entirely different terms 

and conditions of employment, under a different Bargaining 

Council.  

53.1. Aveng drivers were classified as an ancillary part of 

Trident’s Steel business, and thus fell under the auspices of 

the Metals and Engineering Industry Bargaining Council 

(Metals Bargaining Council).  
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53.2. Imperial’s entire driver workforce falls under the auspices of 

the National Bargaining Council for the Road Freight and 

Logistics Industry (Road Freight Bargaining Council).  

53.3. There are major differences between the main collective 

agreements of the Metals and Road Freight Bargaining 

Councils in respect of terms and conditions of employment, 

wages and benefits, concerning drivers.  

54. There are also significant differences between the specific terms of 

employment of the old Trident drivers, compared to the standard 

operating procedures and terms and conditions of employment 

across Imperial’s Logistics business. For example: 

54.1. Trident drivers worked 40 hours per week, and started 

working at 7:30am, while Imperial’s drivers commence 

work at 5:30am and work a 45-hour week.  

54.2. In terms of Road Freight rules, drivers can work up to 45 

hours per week overtime, while under Metals rules, overtime 



 
 
 
 
 
 

- 41 -   

is capped at a maximum of 10 hours per week. Drivers 

employed in terms of the Metals Bargaining Council are 

therefore far less productive than other drivers employed in 

terms of Road Freight Bargaining Council rules. 

54.3. Trident drivers were provided with bus transport to and from 

work. Shortly before their dismissal, this was changed to an 

agreed monthly transport allowance of R650 per employee. 

Imperial does not provide transport and does not pay 

transport allowances to its employees.  

54.4. Trident drivers were allocated van assistants to help with 

tarping, loading and offloading. Imperial does not employ 

van assistants – drivers perform these duties themselves. 

54.5. Imperial’s drivers have agreed to work staggered starting 

times, and commence driving between 4-6am. This assists 

with preventing bottlenecks when departing from or arriving 

at the depot, and improves efficiency. 
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55. Enslin estimated that reinstatement would add approximately R30 

million to the monthly costs of operating the contract, a 45% 

increase. This would render the contract unsustainable as Aveng 

would become uncompetitive in the steel industry, and would 

inevitably have to exit the contract. 

56. If reinstatement to Imperial were ordered, it would result in 200 

drivers being employed where only 90 jobs are available. The cost 

of employment of an additional 110 drivers would render the 

contract unsustainable, and it would almost certainly fail. This would 

result in loss of jobs to all 200 employees’ drivers, together with 

further knock-on job losses (administrative and workshop staff).  

The practicability of reinstatement   

57. The present case is quite unlike the usual scenario when 

reinstatement is being considered. The differences in the present 

case include –  
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57.1. The reinstated employees do not return to their former 

employer, but to a new employer substituted by operation of 

section 197.  

57.2. They do not return to their old jobs, at their old premises and 

driving their old trucks.  

57.3. They come into a business that operates on different terms 

and conditions, using different business practices, in a 

different industry with a different Bargaining Council and 

main agreement.  

57.4. They are managed by different managers operating different 

management systems.  

58. The reinstatement has serious ramifications for many people. To 

illustrate: 

58.1. The reinstatement will create a pool of 200 drivers for a 

contract that requires 90.  
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58.2. For at least 60 days (and probably considerably longer) after 

the reinstatement and while a retrenchment process is on-

going there will be 200 drivers employed by Imperial, 

drawing a salary, while only 90 actually work.  

58.3. There will have to be a retrenchment of 110 drivers.  

58.4. The outcome of the retrenchment consultations cannot be 

known at this stage. Imperial is obliged to use fair and 

objective criteria to select employees for retrenchment, in the 

absence of agreement. In this regard, two main possibilities 

can be foreseen (although there may be others) – LIFO or the 

selection of the 110 Trident/reinstated drivers.  

58.4.1. LIFO – This means the retrenchment of the 

existing drivers and their replacement with Trident 

drivers on different terms and conditions of 

employment.  
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58.4.2. Retrenchment of the 110 Trident drivers – In 

cross-examination it was suggested that the 

prohibitive cost of retaining the 110 drivers and 

the potential for the failure of the transport 

contract could mean that these would be fair and 

objective criteria for selection for retrenchment. 

The Union, however, has challenged the 

objectivity and accuracy of the company’s 

calculations concerning the additional cost of the 

contact and the likelihood that the transport 

contract with Aveng could fail. The Union’s 

approach therefore has the seeds of its failure – it 

contests and would contest the selection of the 110 

drivers for retrenchment on the basis that the 

criteria are not fair and objective.  

58.4.3. Assuming the Union did not contest these criteria 

(and that the dispute did not end up in further 

litigation), the effect of reinstatement would not be 
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the preservation of employment, which is the 

LRA’s aim in making reinstatement the primary 

remedy, but immediate retrenchment. It could 

never be practicable to reinstate employees only 

for them to be immediately retrenched.  

58.5. If LIFO was used (the most likely anticipated scenario) then 

the company’s evidence of the massive cost increase in the 

contract supports the conclusion that the contract will 

probably fail, causing further retrenchments.  

59. Numsa argues that Enslin conceded that it was possible that the 

inevitable retrenchments that would follow on an order for 

reinstatement, would not necessarily be based on the ‘last in first out 

principle’, and that the consequences of a reinstatement order are 

therefore not predictable. The probabilities are however that if 

Numsa succeeds in obtaining a reinstatement order, it would not 

simply agree to any other method of selecting employees for 

retrenchment, but would act to protect the rights of the second to 



 
 
 
 
 
 

- 47 -   

further applicants. This would most likely result in the newer 

employees (who have agreed to work on the amended terms and 

conditions) being retrenched, and the contract between Imperial and 

Aveng failing, as the reinstated employees will insist on working on 

their old terms and conditions of employment32, thus rendering the 

contract commercially inoperable.  

60. To conclude, the reinstatement will certainly have far-reaching 

consequences, not all of which can be foreseen. What can be 

anticipated as a probability is massive disruption to the operation of 

Imperial’s business in the event of reinstatement, inevitable 

retrenchments, considerable insecurity concerning jobs and the real 

potential for labour disputes and unrest by those who will be 

negatively affected. It is submitted that none of these contemplated 

consequences produces a fair outcome either for the employees 

 
32 In Equity Aviation Services (Pty) Ltd v Commission for Conciliation, Mediation & 
Arbitration & others 2009 (1) SA 390 (CC), this Court held that reinstating an employee 
means restoring the employee to the position in which he or she was employed immediately 
before dismissal. 
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reinstated or any other employee or employer affected by the 

reinstatement.  

61. In SACCAWU v Woolworths33, this Court held that the phrase ‘not 

reasonably practicable’ means more than mere inconvenience and 

requires evidence of a compelling operational burden. It is submitted 

that the evidence amply shows such a compelling operational 

burden. 

62. In Republican Press34, Nugent JA recognised that the 

impracticability of reinstatement will necessarily increase with the 

passage of time, and that this is exacerbated where the company has 

restructured since the dismissals took place.35 While the mere fact of 

delay is not a bar to reinstatement, it remains a relevant factor. 

 
33 SA Commercial Catering & Allied Workers Union & others v Woolworths (Pty) Ltd (2019) 
40 ILJ 87 (CC) 
34 Republican Press (Pty) Ltd v CEPPWAWU & Gumede & Others [2007] 11 BLLR 1001 

(SCA). 
35 At para 20-21. 



 
 
 
 
 
 

- 49 -   

63. Since the dismissals, Aveng has restructured its business by 

outsourcing the transport function to a transport specialist, whose 

business is premised upon maximising efficiency in the entire 

delivery process. Fewer trucks and drivers, employed on materially 

different terms than the Aveng drivers, are used to provide the 

service. Reinstatement, some 5 years after dismissal (and 3 years 

after the outsourcing) is impracticable for the multitude of reasons 

set out above. It would add such significant costs to the contract that 

it would cause the contract to fail, leading to multiple further job 

losses.  

Conclusion on reinstatement 

64. In the circumstances, it is submitted that reinstatement (insofar as 

Imperial is concerned) is not practicable. If the Court were to find 

the applicants’ dismissals to have been unfair, compensation should 

be awarded, and Aveng should be ordered to pay all compensation. 
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65. Alternatively, this Court should refer the matter back to the Labour 

Court for evidence as to whether reinstatement is practicable. The 

dismissals took place almost five years ago. The economic realities 

facing the construction and transport sectors are probably far 

different (and less favourable) now than they were in 2015. This 

issue, and issues relating to the financial health of Aveng, and its 

current contractual arrangements with Imperial, are clearly pertinent 

to the question of reinstatement. 

66. It is submitted that, in accordance with the indemnity clause in the 

contract between Aveng and Imperial, and Imperials statement of 

response, Aveng should be ordered to pay Imperial’s legal costs in 

the appeal. Otherwise, no order as to costs should be made. 

AIS Redding SC 

GA Fourie SC 

Counsel for Imperial 

Chambers, Sandton 

24 January 2020 
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