
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

(HELD AT JOHANNESBURG) 

 

CC case no: CCT178/19 

LAC case no: JA25/18 

LC case no: JS596/15 

In the matter between: 

 

NATIONAL UNION OF METALWORKERS OF 

SOUTH AFRICA (NUMSA) 

 

First Applicant 

THE INDIVIDUALS LISTED IN ANNEXURE “A” 

 

Second to Further Applicants 

And 

 

 

AVENG TRIDENT STEEL (A DIVISION OF AVENG 

AFRICA PROPRIETARY LIMITED) 

 

First Respondent 

IMPERIAL DEDICATED CONTRACTS (A DIVISION 

OF IMPERIAL LOGISTICS SOUTH AFRICA) 

PROPRIETARY LIMITED 

Second Respondent 

  

 

 

FIRST RESPONDENT’S ANSWERING AFFIDAVIT   

 

I, the undersigned, 

DHESAN MOODLEY 

do hereby make oath and state: 
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1. I am an adult male employed by the first respondent (Aveng) as its Chief 

Operating Officer, and I am duly authorised to depose to this affidavit on 

behalf of Aveng. 

2. The facts contained herein fall within my personal knowledge, except where 

the context indicates otherwise, and are to the best of my knowledge and 

belief, both true and correct. Where I make legal submissions, I do so on the 

advice of Aveng’s legal representatives, which advice I accept. 

3. The applicants seek leave to appeal to this court against the judgment of the 

Labour Appeal Court (LAC) delivered on 13 June 2019. In that judgment, the 

LAC dismissed an appeal against a judgment of the Labour Court in which 

the applicants’ automatically unfair dismissal claim was dismissed.  

4. The Labour Court and the LAC rejected the contention advanced by the 

applicants that the amendment to section 187(1)(c) of the Labour Relations 

Act 66 of 1995 (LRA) in 2014, did away with the pre-existing legal position 

which was as follows: an employer was entitled to retrench employees who 

were not prepared to work in accordance with terms and conditions of 

employment that were operationally required by their employer, in order for 

employees who were prepared to do so to be employed.  

5. The Labour court and the LAC found, in essence, that where an employer’s 

operational requirements are at play and are found to be the true reason for 

the dismissal according to the well-established test for factual and legal 

causation - as opposed to the true reason being a refusal to accept a demand 

to change their terms and conditions of employment - such dismissals are not 
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automatically unfair under the amended section 187(1)(c). This was the 

primary basis on which the applicants were unsuccessful in the Labour Court 

and in the LAC. 

6. Aveng does not contest the jurisdiction of this court to entertain the 

applicants’ intended appeal. It accepts that the matter raises a constitutional 

issue and a question of general public importance (namely, the correct 

interpretation of the amended section 187(1)(c)).  

7. Aveng contends, however, that the applicants’ intended appeal does not have 

prospects of success, principally on the basis that the findings of the LAC 

regarding the correct interpretation of section 187(1)(c), and its further 

findings on the facts and the application of the law to those facts, are 

unassailable.  

8. In the circumstances, Aveng opposes the application for leave to appeal only 

on the basis that there are no realistic prospects of success in the appeal.  

9. If this court grants leave then Aveng intends opposing the appeal on the 

merits. It will contend that the interpretation given to section 187(1)(c) by the 

Labour Court and the LAC is correct. It will rely in particular on the reasoning 

contained in paragraphs 64-68 of the LAC judgment and the court’s analysis 

of the correct factual position in paragraphs 71-75 of the judgment. 

10. Lastly, I point out that the rendition of the facts in the founding affidavit is 

inaccurate in various respects. An accurate précis of the facts is contained in 
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the LAC’s judgment (at paragraphs 4 to 29 and 72 to 75), as comprehensively 

reflected in the appeal record. 

11.  These issues will be fully addressed in due course in Aveng’s written 

submissions and in argument.  

 

________________________________ 

 DHESAN MOODLEY 

 

The deponent has acknowledged that he knows and understands the contents of 

this affidavit, which was signed and sworn to before me at _____________ on this 

the 17th day of JULY 2019, the regulations contained in Government Notice No 

R1258 of 21 July 1972, as amended, and Government Notice No R1648 of 

19 August 1977, as amended, having been complied with. 

 
 
 
 

________________________________ 

 COMMISSIONER OF OATHS   

 


