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1. I am an adult male employed as the regional secretary by the first 

applicant at its regional offices at Mbuyiselo Ngwenda House, 287 

Commissioner Street, Boksburg with care of address at c/o Ruth 

Edmonds Attorneys, 22 Gill Street, Urania Village, Observatory, 

Johannesburg. I am duly authorised to bring this application for leave to 

appeal on behalf of the first and second to further applicants.  

2. The facts that are set out in this affidavit are within my personal 

knowledge. To the best of my knowledge, they are true and correct.  

3. Where I make legal submissions, I do so on the advice of my legal 

representatives, which I accept.  

THE PURPOSE OF THE APPLICATION  

4. The purpose of this application is to seek leave, under Rule 19 of this 

Court’s Rules, to appeal against the whole of the judgment and order of 

the Labour Appeal Court (“LAC”), which was handed down on 13 June 

2019, under LAC case number JA25/18 (“LAC judgment”).  

5. In its judgment, the LAC dismissed the applicants’ appeal against the 

whole of the judgment and order of the Labour Court (“LC”), which was 

handed down on 13 December 2017 (“LC judgment”).   

6. A copy of the LC judgment is attached and marked “A”. A copy of the 

LAC’s judgment is attached and marked “B”.  

7. The relief that the applicants sought before the LC was, in relevant part, 

an order declaring their dismissals on 24 April 2015 to be automatically 
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unfair under section 187(1)(c) of the Labour Relations Act 66 of 1995 

(“LRA”) as amended, and reinstatement, alternatively compensation. 

Section 187(1)(c) of the Constitution provides as follows: 

“A dismissal is automatically unfair…if the reason for the dismissal 

is: 

(a) a refusal by the employees to accept a demand in respect of any 

matter of mutual interest.” 

 

8. The LC dismissed the applicants’ claim. The applicants then appealed to 

the LAC.  

9. The main basis of the applicants appeal to the LAC was that the LC’s 

interpretation of section 187(1)(c) of the LRA (as amended) was wrong 

and that the LC erred in not upholding the applicants’ claim.  

10. The LAC in effect upheld the LC’s interpretation of section 187(1)(c) of 

the LRA (as amended). The LAC held that the dominant reason for the 

dismissals was Aveng’s operational requirements, that the employees’ 

dismissals accordingly fell within the zone of permissible dismissals for 

operational requirements and did not fall foul of section 187(1)(c) of the 

LRA.  

11. The essential issue in this application for leave to appeal to this Court is 

accordingly whether the LAC is correct in finding that operational 

requirements can justify a dismissal that falls squarely within the terms 

of section 187(1)(c) of the LRA. The applicants’ case is that Legislature 

in enacting the amendment of the section in 2014 made it clear that 

operational requirements cannot justify a dismissal in such 
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circumstances. It is submitted that the language used in the LRA is not 

reasonably capable of the construction placed on the amended subsection 

by the LAC.  

12. This application deals with the manner in which section 187(1)(c) of the 

LRA (as amended) ought to be interpreted. This Court has held that the 

interpretation of the LRA is a constitutional issue because it gives effect 

to section 23 of the Constitution.  

13. Moreover, there is a reasonable prospect that this Court will not uphold 

the construction of the LAC and will reverse the order of the LAC and it 

is in the interests of justice to grant the applicants leave to appeal. 

THE PARTIES  

14. The first applicant is the National Union of Metalworkers of South 

Africa (“NUMSA”) a trade union that is duly registered in accordance 

with the Labour Relations Act 66 of 1995 (“the LRA”) with its principal 

place of business at 153 Lilian Ngoyi Street, Corner Gerald Sekoto, 

Newtown, Johannesburg.  

15. The second to further applicants are former employees of the first 

respondent as defined in the LRA and are members of NUMSA in good 

standing. Their names are set out in attachment “C” to this affidavit.   

16. The first respondent is Aveng Trident Steel (a division of Aveng Africa 

(Pty) Ltd) a company that is duly registered in accordance with the 

company laws of the Republic of South Africa, with its principal place of 

business at Marthunisen Road, Roodekop, Germiston (“Aveng”).   
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17. The second respondent is Imperial Dedicated Contracts (a division of 

Imperial Logistics South Africa (Pty) Ltd) a company that is duly 

registered in accordance with the company laws of the Republic of South 

Africa, with its principal place of business at 10 Skeen Boulevard, 

Bedfordview (“Imperial”).   

18. Prior to their dismissal, Aveng employed the individual applicants listed 

in attachment “D” to this affidavit, in the part of its business that was 

transferred to Imperial during 2016 under section 197 of the LRA. 

FACTUAL BACKGROUND  

19. On 15 May 2014, Aveng issued a notice in terms of section 189(3) of the 

LRA regarding the possible dismissal of employees due to retrenchment, 

indicating that around 400 jobs may be affected. In this notice, the first 

respondent proposed to implement the following: 

19.1 Review organisational structure and redefine some of the job 

descriptions;  

19.2 Mothball under-utilised equipment;  

19.3 Review all limited duration contract positions; and  

19.4 Review employee transportation (“the transportation issue”).  

20. The restructuring process contemplated in this notice affected Aveng’s 

entire organisation. Aveng has branches in Pinetown, Rosslyn, 

Roodekop, Alrode and Port Elizabeth. 
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21. Aveng requested the consultations to be facilitated by the CCMA. A 

Commissioner was appointed to facilitate the consultations. Facilitated 

consultations took place on various dates from 2 June 2014 until 17 

September 2014. The parties also held un-facilitated consultations on 

various dates from 15 August 2014 to 18 October 2014. 

22. On or about 11 September 2014, at an un-facilitated consultation, Aveng 

gave feedback on the number of applications it had received for 

voluntary severance packages (“VSP”), to the Union representatives. 

Aveng informed NUMSA that it had received 415 applications.  

23. On or about 16 September 2014, the parties had a consultation facilitated 

by the Commissioner. At the consultation, Oupa Komane (“Komane”), 

Aveng’s Employee Relations Executive, confirmed before the 

Commissioner that Aveng had received an excess number of applications 

for the VSP from the wage employees. Therefore, the number of 

employees who would have been affected by the restructuring was less 

than the number of applications, which had been received for the VSP. 

24. Komane stated further that: 

“We are committing ourselves to say in terms of the numbers that 

there is no need to move to section 189 forced retrenchments. With the 

number that we have and I am going to allow Nomsa (Mofokeng) to 

elaborate further but the picture gives us confidence that there is no 

need to go further on forced retrenchments.” 

25. Nomsa Mofokeng, Aveng’s Human Resources Executive (“Mofokeng”) 

addressed the parties on the number of applications received. She stated 

that Aveng had initially contemplated that 182 wage-earning employees 

would be affected by the restructuring. Aveng received a total number of 
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415 applications for VSP. Out of this total, 343 were waged employees. 

Aveng had approved 205 of those applications. 

26. Komane informed the parties that retrenchments were still anticipated in 

respect of salaried employees as their jobs required particular skills. 

Mofokeng stated that the first respondent had anticipated that 73 salaried 

employees would be affected by the restructuring. Aveng had received 

72 applications for VSP but only 40 applications could be approved due 

to Aveng needing to retain skilled employees. Mofokeng stated further 

that 34 positions for salaried employees could still be affected by the 

restructuring. 

27. Ultimately, 249 employees, both salaried and waged, opted for VSP and 

4 salaried employees were retrenched. According to Aveng’s pleadings 

before the LC, those who opted for the VSPs were given notice of 

termination on 10 October 2014, and those who were retrenched received 

notice of termination on 7 November 2014. 

28. On 17 October 2014, the parties concluded a so-called “interim 

agreement”. According to Aveng’s pleadings in the LC, the parties 

agreed that Aveng would continue undertaking the consultation process 

regarding the redesigning of job descriptions but an interim structure 

would be in place with redesigned job descriptions, pending the 

consideration of the long-term viability of a five-grade job structure with 

positions with permanently redesigned job descriptions. 

29. It was envisaged that the parties would conclude their further 

consultations regarding the redesigned job descriptions by the end of 

February 2015. In the interim period, those performing additional 
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functions (which functions included those previously performed by the 

253 employees whose employment had been terminated) would be paid 

an additional amount of 60 cents per hour. 

30. On or about 4 November 2014, the parties started negotiating the 

transportation issue. The issue of transportation only affected employees 

employed at Aveng’s Alrode and Roodekop branches as they were the 

only employees within Aveng’s organisation who were benefitting from 

it. 

31. The meetings culminated in a collective agreement concluded on 2 

February 2015. In terms of such, the parties agreed to phase out the bus 

and taxi transport provided by the company to its Alrode and Roodekop 

employees and to instead pay a transport allowance of R650 per month 

to these employees. 

32. Until 13 February 2015, Aveng had not taken any steps to continue 

consultations regarding the redesigned job descriptions and converting to 

a 5-grade system. 

33. On 13 February 2015, NUMSA addressed an e-mail to the first 

respondent’s representative in which it indicated that its members were 

no longer willing to perform their duties in terms of the new job 

descriptions as agreed in the interim agreement. 

34. The parties met on 23 February 2015. At this meeting, Aveng indicated 

to NUMSA that it was still working on implementing the 5-grade 

structure and it would have a proposal ready for NUMSA and requested 

an extension of one month. NUMSA requested that the additional 60 
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cents that had been paid to the employees for performing additional tasks 

be increased to R5.00 whilst Aveng finalised the 5-grade structure 

proposal. 

35. On 3 March 2015, a further consultation meeting was held, where Aveng 

presented its proposal on the 5-grade structure. 

36. On 5 March 2015, a meeting was held between the parties where it was 

agreed that employees would continue to perform their services in terms 

of the redesigned job descriptions and that those performing additional 

functions would be paid an additional R3.00 per hour. The employees 

then continued to perform their duties in terms of the redesigned job 

descriptions and those employees who were performing additional 

functions were paid an additional R3.00 per hour until they were 

dismissed on 24 April 2015. 

37. On 17 March 2015, the parties again met to engage on Aveng’s 5-grade 

structure proposal. At the end of the meeting, it was recorded that no 

progress had been made at the meeting.  

38. On 30 March 2015, Aveng addressed a letter to NUMSA informing it 

that the consultation process had now been exhausted and NUMSA was 

given notice that Aveng would implement the new structure as per the 

redesigned job descriptions with effect from 10 April 2015. NUMSA 

was informed that its members would be afforded the opportunity, given 

that they had been performing their duties as per the redesigned job 

descriptions since October 2014, to be engaged in the new positions at 

the rate prescribed by the Main Agreement of the MEIBC for performing 

work in such positions. They were also advised that should they reject it, 
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they would be dismissed. Moodley testified that the rate paid to the 

employees in terms of the new dispensation would not be the minimum 

rates but the rates each employee was paid before the interim agreement 

kicked in after 17 October 2014. 

39. However, on 31 March 2015, the parties met again and although 

management was not prepared to withdraw the letter of 30 March 2015, 

it indicated that it invited NUMSA to make a further proposal on the 5-

grade structure, taking into account the question of costs and that they 

would be prepared to participate in a further consultation session on the 

5-grade structure in those circumstances. 

40. On 1 April 2015, Aveng issued a new notice in terms of section 189(3) 

of the LRA, notifying NUMSA of proposed organisational changes. 

Aveng indicated in the new notice that about 100 employees may be 

affected and indicated what it proposed to implement. On the same day, 

Aveng issued a notice to the Bargaining Council and applied for 

facilitation by the CCMA. 

41. The evidence of Moodley was that thereafter the supervisors were 

required to speak to each employee reporting to them and asked them 

whether they were prepared to accept the new contracts of employment 

and the new redesigned job description contained therein. 

42. On 16 April 2015, the parties held another meeting. At this meeting 

NUMSA expressed confusion about the correspondence sent by Aveng 

and alleged that it was made to believe by Aveng that there would be no 

forced retrenchments and that the process initiated by the May 2014 

notice in terms of section 189(3) had been finalised because certain 
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employees accepted voluntary severance packages. NUMSA also stated 

that further confusion was caused by the notice that was issued on 1 

April 2015 under section 189 of the LRA. 

43. Later in the meeting, NUMSA made a proposal to management that they 

commit the permutation of the 5-grade structure but proposed that 

management should consider that the payment in the 5-grade structure be 

bench-marked at 60% of the highest paid artisan in the company, 

alternatively at 16% above the minimum rate after anomalies in each 

grade had been corrected. Management considered NUMSA’s approach 

to be superficial if compared to the process of implementing the 5-grade 

structure in terms of the Main Agreement. The meeting concluded with 

management indicating to NUMSA that they would make a follow-up in 

writing by communicating their position to NUMSA as expressed in the 

meeting. 

44. On 17 April 2015, Aveng addressed a further letter to NUMSA. In the 

letter, NUMSA was informed that Aveng was now implementing the 

redefined job descriptions with effect from 28 April 2015. The 

employees were expected to indicate whether they accepted the new job 

descriptions or not, by no later than 21 April 2015. As indicated above, 

employees would in terms of the new arrangement be paid the rate they 

were paid before the interim agreement was concluded on 17 October 

2014. The letter made it clear that if the employees refused to accept 

Aveng’s proposal, they would be dismissed on 24 April 2015. 

45.  The individual applicants refused to accept the new terms and conditions 

of employment. On 24 April 2015, they were dismissed.  
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THE LABOUR COURT’S JUDGMENT  

46. Before the LC, the applicants sought an order, which in relevant part, 

declared their dismissals on 24 April 2015 to be automatically unfair 

under section 187(1)(c) of the LRA (as amended). The individual 

applicants consequently sought an order for their reinstatement.
1
  

47. The Labour Court rejected the applicants’ claim. It found as follows in 

this regard: 

47.1 The individual applicants’ dismissals were not automatically unfair 

under section 187(1)(c) of the LRA because Aveng had dismissed them 

for operational reasons;
2
 and that  

47.2 It would not be reasonably practicable for Imperial to reinstate the 

individual applicants.
3
   

THE LAC’S JUDGMENT  

48. The LAC held that the amendment to section 187(1)(c) of the LRA (as 

amended) does not prohibit employers from dismissing employees 

provided that the true reason for the dismissal is the employer’s 

operational requirements. The test is therefore one of causality; namely 

whether the true reason for the employees’ dismissal is the employer’s 

operational requirements or the employees’ refusal to accept a demand in 

                                              
1  LC judgment, paras 1, 72.  
2  LC judgment, paras 32 - 66.  
3  LC judgment, paras 72 - 78.  
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relation to a matter of mutual interest.
4
  

49. The LAC held further that the test that is to be applied in this regard is 

the test that was laid down in SA Chemical Workers Union v Afrox Ltd.
5
 

Applying the test, the LAC held that the true reason for the dismissal of 

the individual applicants was Aveng’s operational requirements (and not 

their refusal to accept a demand in relation to a matter of mutual 

interest). Thus, that the individual applicants’ dismissals were fair (for 

operational reasons) and did not fall foul of section 187(1)(c) of the LRA 

(as amended).
6
    

50. The LAC also held that Aveng’s letter of 17 April 2015 did not 

constitute a “demand” under section 187(1)(c) of the LRA (as 

amended).
7
   

51. The Court held that there is consequently no need to consider the 

applicants’ second appeal ground concerning the practicability of 

reinstating the employees in the employment of the second respondent.
8
 

52. The LAC erred in law in two respects: 

52.1 It upheld the LC’s finding that section 187(1)(c) of the LRA does not 

apply in circumstances where employees were dismissed for rejecting a 

demand (in relation to terms and conditions of employment) that arose 

from the employer’s operational requirements (“first ground of appeal”); 

                                              
4  LAC judgment, paras 64 - 65.  
5  (1999) ILJ 1718 (LAC); LAC judgment, para 68.  
6  LAC judgment, para 75.  
7  LAC judgment, para 72.  
8  LAC judgment, para 76.  
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52.2 It held that the employer’s letter of 17 April 2015, which is addressed 

below, did not constitute a “demand” for the purposes of section 

187(1)(c) of the LRA (“second ground of appeal”).  

FIRST GROUND OF APPEAL  

Introduction  

53. The LAC’s interpretation of section 187(1)(c) of the LRA (as amended) 

is inconsistent with: 

53.1 The plain meaning of the language used;  

53.2 A purposive interpretation of such;  

53.3 A contextual interpretation of such; and  

53.4 The interpretation that section 39(2) of the Constitution requires.  

The plain meaning of the language of section 187(1)(c) of the LRA (as 

amended) 

54. As set out above, section 187(1)(c) of the LRA (as amended) provides as 

follows: 

“A dismissal is automatically unfair…if the reason for the dismissal 

is: 

(b) a refusal by the employees to accept a demand in respect of any 

matter of mutual interest.” 
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(emphasis added) 

55. It is therefore respectfully submitted that the plain wording of section 

187(1)(c) of the LRA (as amended) could not be clearer. There are three 

requirements for a dismissal to be automatically unfair in terms of it: 

55.1 A demand;  

55.2 That relates to a matter of mutual interest; and  

55.3 The dismissal of employees because they failed to accept such demand. 

56. There are no qualifications or exceptions in this regard. Thus, on the 

plain wording of section 187(1)(c) of the LRA (as amended) a dismissal 

is automatically unfair even if employees are dismissed for rejecting a 

demand that arises from or as a result of the employer’s operational 

requirements.  

The purposive interpretation of section 187(1)(c) of the LRA (as amended)  

57.  Prior to amendment, section 187(1)(c) of the LRA read as follows: 

“A dismissal is automatically unfair…if the reason for the dismissal 

is: 

(c) to compel the employees to accept a demand in respect of any 

matter of mutual interest between the employer and the employee.”  

58. In Fry’s Metal, the LAC interpreted section 187(1)(c) of the LRA to 

apply to “conditional” dismissals, the purpose of which was to compel 

employees to accept demands in relation to matters of mutual interest. 

“Final and irrevocable” dismissals were however found not to constitute 
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automatically unfair dismissals under section 187(1)(c) of the LRA 

(because such dismissals could not have as their “reason” to compel 

employees to accept an employer’s demand).
9
  The LAC consequently 

held on this basis that a final dismissal for operational reasons did not 

contravene section 187(1)(c) of the LRA.
10

  

59. The SCA upheld the LAC’s judgment. Thus, the SCA held that “[o]n 

this approach, only conditional dismissals can fall under s 187(1)(c), 

and it is this that distinguishes them from the broader category of 

dismissals where the employer – ‘irreversibly’ – has terminated the 

employment contract. Dismissals intended to be and operating as final – 

not, in other words, reversible on acceptance of the demand – can thus 

never have as their reason ‘to compel the employee’ to accept that 

demand. They will therefore not be automatically unfair.”
11

 The SCA 

therefore accepted (as the LAC did) that if a dismissal was final, it was 

fair if it could be shown that operational reasons justified it.
12

 

60. As set out above, section 187(1)(c) of the LRA (as amended), contains 

the words “a refusal” in place of the words “to compel”.  The 

Explanatory Memorandum explains the purpose of the amendment as 

follows: 

 “[S]eek to amend section 187 of the Act to remove an anomaly 

arising from the interpretation of section 187(1)(c). In the case of the 

National Union of Metalworkers of SA v Fry’s Metals (Pty) Limited 

                                              
9  Fry’s Metal (Pty) Ltd v National Union of Metalworkers of SA & Others 

(2003) 24 ILJ 133 (LAC) at paras 25 - 28.  
10  Above at paras 29 – 30.  
11  National Union of Metalworkers of South Africa & Others v Fry’s Metal 

(Pty) Ltd 2005 (5) SA 433 (SCA) at paras 55 – 56.  
12  Above at para 60.  
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(2005) 26 ILJ 689 (SCA), the Court held that the clause had been 

intended to remedy the so-called ‘lock-out’ dismissal which was a 

feature of pre-1995 labour relations practice. The effect of this 

decision when read with the decision of Chemical Workers Union and 

Others v Algorax (Pty) Ltd (2003) 24 ILJ 1917 (LAC) is to discourage 

employers from offering reemployment to employees who have been 

retrenched after refusing to accept changes to working conditions.  

The proposed amendment seeks to give effect to the intention of the 

provision as enacted in 1995, which is to preclude the dismissal of 

employees where the reason for the dismissal is their refusal to accept 

a demand by the Employer over a matter of mutual interest. This is 

intended to protect the integrity of the process of collective bargaining 

under the Act and is consistent with the purposes of the Act.” 

61. It is submitted that the first paragraph, which is referred to above, is 

ambiguous. It does not spell out what the specific “anomaly” is, which 

the amendment was designed to cure.  

62. However, the second paragraph explains in clear terms the purpose of the 

amendment. It is to render automatically unfair “the dismissal of 

employees where the reason for the dismissal is their refusal to accept a 

demand by the Employer over a matter of mutual interest.” This is in 

order to “protect the process of collective bargaining under the Act”. The 

Explanatory Memorandum makes it clear that this was also the intention 

of the provision when it was enacted in 1995.  

63. In addition, it is clear from the judgments of the LAC and the SCA in 

Fry’s Metal, that the basis of both Courts’ findings that the dismissal of 

employees - which would otherwise fall foul of section 187(1)(c) of the 

LRA - would be justifiable if it arose from or as a result of operational 

requirements, arises from the distinction, which both Courts drew 
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between “conditional” and “final” dismissals.
13

   

64. As set out above, both the LAC and the SCA found that the 

reason/purpose for “final” dismissals could not be to compel employees 

to accept a demand. Thus, both Courts found that “final” dismissals did 

not contravene section 187(1)(c) of the LRA.
14

  It was on this basis that 

both Courts found that “final” dismissals for operational reasons would 

not contravene section 187(1)(c) of the LRA (emphasis added).  

65. The LAC therefore erred in law when it found that the purpose of the 

amendment to section 187(1)(c) of the LRA was to overrule the 

distinction in the Fry’s Metal judgments between “conditional” and 

“final” dismissals but somehow to uphold the findings in these 

judgments regarding dismissals for operational reasons.
15

  

The contextual interpretation of section 187(1)(c) of the LRA (as amended) 

66. This is further confirmed when section 187(1)(c) of the LRA (as 

amended) is interpreted in the context of Chapter VIII of the LRA (which 

regulates unfair dismissals and unfair labour practices) and of the LRA 

as a whole.  

67. Section 188(1) of the LRA provides as follows: 

“A dismissal that is not automatically unfair, is unfair if the employer 

                                              
13  Fry’s Metal (LAC) above, at paras 29 – 30; Fry’s Metal (SCA) above, at 

para 60.   
14  Fry’s Metal judgment (LAC) above, at paras 25 – 28; Fry’s Metal judgment 

(SCA) above, at paras 55 – 56.  
15  LAC judgment, paras 52 – 56, 62.  
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fails to prove –  

(a) that the reason for the dismissal is a fair reason –  

(i) that is related to the employee’s conduct or capacity; or  

(ii) based on the employer’s operational requirements; and  

(b) that the dismissal was effected in accordance with a fair 

procedure.” 

68. Thus, under section 188(1) of the LRA, a dismissal can only be justified 

on the basis of operational requirements if it is not automatically unfair, 

including under section 187(1)(c) of the LRA (as amended).   

69. The LRA does not, in relation to section 187(1)(c) of the LRA, provide 

expressly for the right of employers to dismiss employees for operational 

reasons, as it does in relation to the fundamental right to strike.  

70. Thus, section 187(1)(a) of the LRA provides that a dismissal is 

automatically unfair if the reason for the dismissal is that the employee 

was engaged in a protected strike and in section 67(4) that an employer 

may not dismiss an employee for participating in or any conduct in 

furtherance of a protected strike. Section 67(5) of the LRA however 

provides an exception in this regard as follows: 

“(5) Subsection (4) does not preclude an employer from fairly 

dismissing an employee in accordance with the provisions of Chapter 

VIII for a reason related to the employee’s conduct during the strike, 

or for the employer’s operational requirements.” 

71. I submit the language in the LRA does not offer any support for the 

finding of the LAC in paragraph 67 of the judgment that “the underlying 

policy rationale applies equally to the dismissal of employees resisting 

employer demands or proposals”. As stated above, the language used in 

the LRA is not reasonably capable of the construction placed on 
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subsection 187(1)(c) by the LAC. 

72. The LAC therefore erred in applying the “true or “dominant reason for 

the dismissal test” as developed in the Afrox judgment.
16

  The Afrox 

judgment dealt with the right to strike.
17

 Thus, the LAC ought to have 

found that the Afrox judgment was distinguishable because the LRA 

makes express provision for an employer to dismiss striking employees 

for conduct or for operational reasons whilst it does not do so in relation 

to section 187(1)(c) of the LRA (as amended). .   

The constitutional interpretation of section 187(1)(c) of the LRA (as amended) 

73. Section 39(2) of the Constitution requires all courts, when interpreting 

legislation, to adopt an interpretation that promotes the “spirit, purport 

and objects” of the Bill of Rights.  

74. This Court has held that it is an obligation in respect of which “no court 

has a discretion” and which must “always be borne in mind”.
18

 The 

following obligations arise in this regard: 

74.1 Where a legislative provision is reasonably capable of more than one 

interpretation, our courts are obligated to adopt the interpretation that (a) 

does not limit rights in the Bill of Rights and (b) that better promotes 

                                              
16  SA Chemical Workers Union v Afrox Ltd (1999) ILJ 1718 (LAC); LAC 

judgment para 68.  
17  SA Chemical Workers Union v Afrox Ltd (1999) ILJ 1718 (LAC).  
18  Phumlela Gaming and Leisure Limited v Grundlingh and Others 2007 (6) 

350 (CC), at paras 26 – 27.  
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such rights.
19

  

74.2 Constitutional rights conferred without express limitation should not be 

cut down by reading implicit limitations into them, and when legislative 

provisions limit or intrude upon those rights, they should be interpreted 

in a manner that is least restrictive of the right if the text is reasonably 

capable of such an interpretation.
20

  

75. The right to strike is expressly provided for under section 23(2)(c) of the 

Constitution. This Court has recognised that this right is of fundamental 

importance because it assists to balance the social and economic power 

between employers and employees, which is generally tilted in favour of 

employers. It is the only weapon, which employees have in their arsenal 

in this regard.   

76. A dispute in relation to proposed changes to terms and conditions of 

employment is a dispute of interest. Employees consequently have the 

right to strike in relation to such disputes. The LAC’s interpretation of 

section 187(1)(c) of the LRA (as amended), to not apply in 

circumstances where the demand in relation to terms and conditions of 

employment arises from an employer’s operational requirements, 

consequently limits employees’ right to strike in such circumstances.     

Conclusion 

77. For the reasons that are set out above, the LAC erred in not adopting the 

                                              
19  Makate v Vodacom  
20  SATAWU and Others v Moloto and Another NNO 2012 (6) SA 249 (CC) at 

para 44.  
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interpretation of section 187(1)(c) of the LRA for which the applicants 

contend.  

SECOND GROUND OF APPEAL 

78. The LAC found that Aveng’s letter of 17 April 2015 did not constitute a 

“demand” under section 187(1)(c) of the LRA.
21

 This constituted an 

error in law that is inconsistent with the individual applicants’ 

fundamental right to strike under section 23(2)(c) of the Constitution.  

79. The LAC held as follows in this regard:
22

 

“Firstly, as the Labour Court held, there was strictly speaking no 

‘demand’. The relevant correspondence shows that the proposals of 

Aveng in relation to the 5-grade structure and job descriptions were 

made in the context of consultations over retrenchments…The 

distinction between a demand and a proposal is admittedly a fine one, 

but nonetheless goes beyond semantics. Collective bargaining 

demands are made ordinarily in negotiations over wages. Although 

both wage negotiations and structuring proposals may impact 

similarly on the bottom line, and structuring proposals can feature 

regularly in wage negotiations, the retrenchment risk arises when the 

operational requirements for the viability of the employer are 

compelling, overriding and the dominant objective of the proposal.”   

80. Aveng’s letter of 17 April 2015 provided as follows in relevant part: 

“In the circumstances, we now therefore give you notice that we shall 

implement the new structure as per the redefined job descriptions 

previously communicated with effect from 28 April 2015.  

The jobs as they existed prior to engaging you in consultation (which 

jobs your members were engaged) are now redundant. Accordingly, 

your members face retrenchment, as these positions will no longer 

exist in the new structure.  

                                              
21  LAC judgment, para 72.  
22  LAC judgment, para 72.  
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Given that your members and other employees have performed duties 

as per the new job descriptions in terms of the interim arrangement 

agreed to between the parties, we shall afford them the opportunity to 

be engaged in the new positions at the rate prescribed by the main 

agreement of the MEIBC for performing work in such positions. This 

reasonable offer of alternative employment, is a further bona fide 

effort on our part to avoid the contemplated retrenchments.  

Should they reject it, they will unfortunately be retrenched. 

… 

We would like to advise that we reserve the right to issue notices of 

retrenchment by the 23 April 2015.” 

81. Thus, the letter communicated to the employees that if they did not 

accept the proposed new terms and conditions of employment, they 

would be dismissed.  The LRA does not define the word “demand” nor is 

there a general definition of this term in our law. Thus, regard must be 

had to its ordinary meaning.  

82. The English Oxford dictionary defines “demand” as “an insistent and 

peremptory request, made as of right.” It defines “proposal” as “a plan 

or suggestion”. Aveng’s letter of 17 April 2015 clearly constituted a 

“demand” and not a mere “proposal”, as the LAC found because the 

letter indicated that if the employees did not accept the change to their 

terms and conditions of employment they would be retrenched. 

83. In addition, as set out above, the interpretation of section 187(1)(c) of the 

LRA (as amended) impacts on employees’ right to strike. The LAC was 

therefore obligated to adopt a broad as opposed to a narrow interpretation 

of the word “demand” under section 187(1)(c) of the LRA in order to 

“better” promote employees’ fundamental right to strike under section 

23(2)(c) of the Constitution.  
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84. For this reason too, the LAC ought to have found that Aveng’s letter of 

17 April 2015 constituted a “demand” under section 187(1)(c) of the 

LRA because it communicated to the individual applicants that they 

would be dismissed if they did not agree to Aveng’s proposed new terms 

and conditions of employment.  

THIRD ISSUE ON APPEAL   

85. The Labour Court found that it was not reasonably practicable to order 

Imperial to reinstate the individual applicants who are listed in 

attachment “D”. The LAC decided not to deal with this issue. 

86. Section 193(2)(c) of the LRA provides as follows: 

“The Labour Court or the arbitrator must require the employer to 

reinstate or re-employ the employee unless –  

(a) the employee does not wish to be reinstated or re-employed;  

(b) the circumstances surrounding the dismissal are such that a 

continued employment relationship would be intolerable;  

(c) it is not reasonably practicable for the employer to re-instate or 

re-employ the employee; or  

(d) the dismissal is unfair only because the employer did not follow a 

fair procedure.” 

87. The term “practicable” cannot be equated with “practical”. The 

employer must show instead that it is not possible to reinstate the 

employee. The onus to establish this falls on the employer (in this case, 
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Imperial).
23

  

88. Imperial failed to do so. The witness who testified in this regard was Mr 

Enslin. He initially testified that if the individual applicants were to be 

reinstated it would lead to a 45% increase in cost to Imperial. This would 

ultimately lead to Imperial losing its contract with Aveng. However, 

under cross-examination, he conceded the following: 

88.1 His estimate of the 45% increase to costs was based on his assumption 

that Imperial would use the “last in first out method” as the basis to 

retrench excess drivers. However, Imperial did not have to use this 

method. Another method could be used.  

88.2 In addition, if Imperial retrenched the individual applicants (as opposed 

to its existing drivers), the 45% speculative increase to costs would not 

arise. The only cost to Imperial would be the cost of retrenching them. In 

addition, under the section 197 transfer agreement, Aveng had 

indemnified Imperial for these costs.   

88.3 If Imperial were to be ordered to reinstate the individual applicants, it 

would have to consider retrenching its existing drivers and the individual 

applicants. Imperial would have to enter into consultations with them. 

All of the operational considerations, which Mr Enslin had identified as 

possibly leading to the collapse of its contract with Aveng, would be the 

subject matter of the retrenchment negotiations.  

88.4 It was possible for Imperial to reinstate the individual applicants and to 

                                              
23  Xstrata SA (Pty) Ltd v NUM on behalf of Masha [2017] 4 BLLR 384 (LAC) 

at para 11.  
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pay them during the retrenchment process. It was impossible to speculate 

what the outcome of the retrenchment process would be – it was not a 

foregone conclusion.  

88.5 If there was a sensible outcome to the retrenchment process, it was 

possible that the contract with Aveng would survive and that it would be 

profitable in the long run.  

CONCLUSION  

89. For the reasons that are set out above, I respectfully submit that:  

89.1 This application raises constitutional issues of substance and import;  

89.2 There is a reasonable prospect that this Court will reverse or materially 

alter the order of the LAC; and  

89.3 It is in the interests of justice to grant the applicant leave to appeal.  

90. I therefore respectfully submit that the applicants have made out a case 

for the relief that is sought in the notice of motion and request the Court 

to make an order in terms of it.  

 

 

_________________________ 

 DEPONENT  
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I hereby certify that the deponent knows and understands the contents of this 

affidavit and that it is to the best of the deponent’s knowledge both true and 

correct. This affidavit was signed and sworn to before me at  _____________ 

on this  the __________________ day of __________________ 2019, and that 

the Regulations contained in Government Notice R1258 of 21 July 1972, as 

amended, have been complied with  
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