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1. The names of the parties and the case number: 

1.1. The parties’ names and the case number are as set out above. 

2. The nature of the proceedings: 

2.1. This is an application in terms of Constitutional Court Rule 16 for the 

confirmation of the judgment and order of the Western Cape Division, Cape 

Town (“the High Court”), of 5 September 2019 (per Boqwana J) in which 

sections 88A(1)(b), 88A(4) and 91 of the Correctional Services Act 111 of 1998 

(“the Act”) were declared to be inconsistent with the Constitution of the 

Republic of South Africa, 1996 (“the Constitution”) and invalid. 

3. The issues that will be argued: 

3.1. Whether the Applicant’s late filing of the application in terms of Constitutional 

Court Rule 16 should be condoned;  

3.2. Whether the Constitution – read with international law – imposes an obligation 

on the State to establish and maintain an independent prison inspectorate of the 

kind proposed by the Applicant;  

3.3. If so, whether JICS (in its current form) meets the requirements of 

independence; 

3.4. Whether it is rational, and thus constitutional, for the JICS to be dependent upon 

the Department of Justice and Correctional Services (“DOJCS”); and 
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3.5. What the appropriate remedy in this matter should be. 

4. The relevant portions of the record: 

4.1. The entirety of the record is relevant.   

4.2. However, the substance of the parties’ submissions appears from their affidavits 

and not the annexures thereto.  The annexures to the affidavits comprise 

research documents, annual reports by the JICS, and other supporting 

documentation which, while relevant, are as a general rule not contested and 

require a lesser degree of examination. 

5. Estimated duration of argument: 

5.1. ½ day. 

6. Summary of the Applicant’s argument: 

6.1. In this matter, the Applicant challenges the constitutional validity of 

sections 88A(1)(b), 88A(4) and 91 of the Act.   

6.2. These sections concern the structure of the Judicial Inspectorate of Correctional 

Services (“JICS”).  They place control of the JICS’ finances in the hands of the 

DOJCS, and grant the National Commissioner of Correctional Services 

disciplinary power over the Chief Executive Officer of the JICS. 

6.3. The JICS is the statutory body tasked with inspecting and monitoring prisons 

and correctional facilities in South Africa, so as to ensure that these facilities 
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comply with the human rights standards established in the Act, the Constitution, 

and that prison conditions, inter alia, are compliant with international law.   

6.4. This requires, the Applicant submits, that the JICS must have both functional 

and institutional independence as the watchdog of the very state organs which it 

is tasked to oversee. Without such, the JICS cannot fulfil its functions either 

practically, legally, functionally or in the eyes of the public.  

6.5. The requirement of independence flows from the Constitution in at least two 

forms: 

6.5.1. The State is obliged, under section 7(2) of the Constitution read with 

international law (notably the Optional Protocol to the United Nations 

Convention against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment), to create a prison inspectorate with 

sufficient independence to enable it to function effectively; and 

6.5.2. The State is further obliged, in terms of the principle of legality, not to 

create organisations that are fundamentally unfit for their purpose. 

6.6. The Applicant submits that the JICS, as presently constituted and mandated, 

lacks the necessary structural and operational independence and legal powers in 

order to discharge its functions rationally, effectively and to maintain public 

credibility.  For example, section 91 of the Act states that “the Department is 

responsible for all expenses of the Judicial Inspectorate”.  This has resulted in a 

situation in which the DOJCS determines how much money the JICS shall 

receive, and what it should be spent on.   
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6.7. This lack of dependence has severely and detrimentally undermined the 

operations of JICS, in manners of importance (the DOJCS unilaterally and 

without notice reduced the JICS’s approved 2018/2019 budget by 22%) and 

lesser importance (the Inspecting Judge cannot arrange to have his own laptop, 

nor have the JICS pay for his work-related flights, without approval from the 

DOJCS).  

6.8. This, in turn, has left the JICS both ineffective and publicly perceived as being 

dependent upon the DOJCS. 

6.9. Sections 88A(1)(b), 88A(4) and 91 of the Act (“the impugned sections”) 

therefore violate the State’s constitutional duty to create a sufficiently 

independent prison inspectorate, and fall to be declared unconstitutional. 

6.10. The DOJCS opposed this matter before the High Court, but did not oppose the 

confirmation of the High Court’s judgment. 

7. List of authorities on which particular reliance will be placed: 

7.1. Chapter IX of the Correctional Services Act 111 of 1998. 

7.2. United Nations Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment. 

7.3. Optional Protocol on the United Nations Convention against Torture and Other 

Cruel, Inhuman or Degrading Treatment or Punishment. 

7.4. Corruption Watch NPC and Others v President of The Republic of South Africa 
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and Others 2018 (2) SACR 442 (CC). 

7.5. Glenister v President of the Republic of South Africa and Others 2011 (3) SA 

347 (CC). 

7.6. Helen Suzman Foundation v President of the Republic of South Africa and 

Others 2015 (2) SA 1 (CC). 

7.7. McBride v Minister of Police (Helen Suzman Foundation as Amicus Curiae) 

2016 (2) SACR 585 (CC). 

7.8. New National Party of South Africa v Government of the Republic of South 

Africa and Others 1999 (3) SA 191 (CC). 


