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I. INTRODUCTION 

1. In material respects this matter is not dissimilar to the case of McBride v Minister of Police and 

Another1  inasmuch as it relates to preservation of the independence of an institution designed 

and created to have oversight. 

2. It concerns the structure of the Judicial Inspectorate of Correctional Services (“JICS”).  More 

particularly, whether the JICS (as currently constituted) has sufficient independence to fulfil its 

role and/or to meet the standards as required by the Constitution, read with international law. 

3. On 5 September 2019, the Western Cape Division of the High Court, Cape Town (“the High 

Court”) struck down sections 88A(1)(b), 88A(4) and 91 of the Correctional Services Act 111 

of 1998 (“the Act”) as being inconsistent with the Constitution and invalid.2 

4. This is an application in terms of Constitutional Court Rule 16 for the confirmation of the High 

Court’s judgment and order (“the Judgment”). 

5. The Applicant (“Sonke”) is a non-governmental organisation conducting work specifically 

related to prison-related issues.3  It brings this application pursuant to sections 38(a), 38(b) and 

38(d) of the Constitution.4 

6. The First to Third Respondents opposed the relief sought by Sonke in the High Court.5  

However, before this Court the Second and Third Respondents, representing the Department of 

Justice and Correctional Services (“DOJCS”), did not oppose the application for confirmation 

of the High Court’s order.6  The Fifth and Sixth Respondents have taken no stance nor filed any 

 
1 McBride v Minister of Police (Helen Suzman Foundation as Amicus Curiae) 2016 (2) SACR 585 (CC) (“McBride”). 
2 Volume 9 page 891 para 79. 
3 Volume 1 pages 12-17 paras 22-25.4. 
4 Volume 1 pages 17-19 paras 26-32.  Sonke’s standing is not in issue in this matter [volume 7 page 671 para 5; volume 
7 page 691 para 46]. 
5 Volume 9 page 860 para 6. 
6 Volume 10 page 919 para 5. 
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papers in relation to the application.  The First to Third Respondents may well oppose 

confirmation in this Court, but even if they do not, it is accepted that it is incumbent on Sonke 

to satisfy this Court that the order being sought is competent. 

7. The Fourth Respondent (“the Inspecting Judge” or “the IJ”) is the head of the JICS.7  He and 

the Chief Executive Officer (“CEO”) of JICS have filed explanatory affidavits, and the JICS 

abides this Court’s decision.8 

8. As explained in greater detail below, the JICS is the statutory body tasked with inspecting and 

monitoring prisons and correctional facilities in South Africa, so as to ensure that these facilities 

comply with the human rights standards established in the Act, the Constitution, and that prison 

conditions, and in doing so are also compliant with international law and the international 

instruments that South Africa are indeed signatories too. 

9. This requires that the JICS must have both functional and institutional independence as the 

watchdog of the very state organs which it is tasked to oversee.  Without such, the JICS cannot 

fulfil its functions either practically, legally, functionally or in the eyes of the public. 

10. As held by the High Court,9 the questions that must be answered in the positive for Sonke’s 

challenge to succeed are: 

10.1. Whether the Constitution imposes an obligation on the State to establish and maintain 

an independent body of the kind proposed by Sonke; and 

 
7 The current Inspecting Judge is former Constitutional Court Justice Edwin Cameron, but at the time the affidavit was 
deposed to, the Inspecting Judge was former Constitutional Court Justice Johann van der Westhuizen [volume 7 page 
632] 
8 Volume 7 page 635 para 10. 
9 Volume 9 page 868 para 23. 
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10.2. If so, whether JICS, which the Act has established, meets the requirements of 

independence. 

11. Sonke’s submissions on these questions are, in summary, that: 

11.1. The State is obliged, under section 7(2) of the Constitution read with international law, 

to create a prison inspectorate with sufficient independence to enable it to function 

effectively.  

11.2. The State is further obliged, in terms of the principle of legality, not to create 

organisations that are fundamentally unfit for their purpose. 

11.3. JICS, as presently constituted and mandated, lacks the necessary structural and 

operational independence and legal powers in order to discharge its functions 

rationally, effectively and to maintain public credibility.  For example, section 91 of 

the Act states that “the Department is responsible for all expenses of the Judicial 

Inspectorate”.  This has resulted in a situation in which the DOJCS determines how 

much money the JICS shall receive, and what it should be spent on.  This includes 

even the granting of approval for the international and domestic travel plans of the IJ.10 

11.4. Sections 88A(1)(b), 88A(4) and 91 of the Act (“the impugned sections”) therefore 

violate the State’s constitutional duty to create a sufficiently independent prison 

inspectorate, and accordingly fall to be declared unconstitutional. 

12. In the High Court, Sonke initially sought orders declaring Chapters IX and X of the Act to be 

invalid, or in the alternative declaring sections 85(2), 90(1), 88A(1)(b), 88A(2), 88A(4), and 91 

 
10 Volume 7 pages 651-653 paras 58-67. 
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of the Act to be invalid.  Before this Court, Sonke seeks confirmation only that the impugned 

sections (88A(1)(b), 88A(4) and 91) are invalid. 

13. These heads of argument are structured as follows: 

13.1. The background and structure of the JICS; 

13.2. The Constitution and international law concerning independent prison inspectorates; 

13.3. What is independence? 

13.4. Is JICS independent of the DOJCS? 

13.5. The dependence of JICS violates the Constitution; and 

13.6. The appropriate remedy. 

 

14. Sonke further seeks condonation of the late filing of its application to this Court.  The 

application was filed approximately six weeks late.11  The DOJCS does not oppose 

condonation,12 no prejudice has been caused to any party, and a full explanation has been 

provided by Sonke.13  Given the imperative that the High Court’s order of constitutional 

invalidity be scrutinised by this Court, and the public interest in ensuring the JICS is properly 

and constitutionally structured, it is submitted that condonation should be granted. 

II. THE CONTEXT AND LEGISLATIVE STRUCTURE OF JICS 

15. During the apartheid era, the penal justice system was draconian and primarily retributive, 

operating in a closed, tightly controlled environment shielded from public scrutiny and 

community involvement.14 

 
11 The application for confirmation was filed on 6 November 2019 [volume 10 page 893]. 
12 Volume 10 page 919 para 5. 
13 Volume 10 pages 914-915 paras 47-53.  Notably, both of Sonke’s counsel were outside South Africa and hence 
unavailable at material times.   
14 Volume 1 page 19 para 33. 
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16. The Act, which was assented to in 1998 and commenced in 2004, was the product of a drive to 

bring about penal reform in South Africa and to create a penal justice system consonant with 

the values espoused by the Constitution.15 Indeed, the prologue to the Act stipulates that a 

function thereof is to provide for “the custody of all inmates under conditions of human 

dignity”. 

17. The JICS is defined in the Act as “an independent office under the control of the Inspecting 

Judge”, which has as its object “to facilitate the inspection of correctional centres in order that 

the Inspecting Judge may report on the treatment of inmates in correctional centres and on 

conditions in correctional centres”.16 

18. The statutory framework for the JICS is found in Chapter IX of the Act, titled “the Judicial 

Inspectorate of Correctional Services”.  It comprises seven sections:  85 – 91 of the Act. 

19. The IJ is appointed by the President, and “continues to receive the salary, allowances, benefits 

and privileges attached to the office of a judge”.17  Section 88A of the Act provides for the 

CEO: 

“(1) The Inspecting Judge must identify a suitably qualified and experienced person as Chief 

Executive Officer, who- 

(a) is responsible for all administrative, financial and clerical functions of the Judicial 

Inspectorate; 

(b) is accountable to the National Commissioner for all the monies received by the 

Judicial Inspectorate; and 

(c) is under control and authority of the Inspecting Judge. 

(2)  The person contemplated in subsection (1) must be appointed by the National Commissioner. 

(3)  The appointment and other conditions of service, including salary and allowances of the Chief 

Executive Officer are regulated by the Public Service Act. 

 
15 Volume 1 page 19 para 34. 
16 Section 85 of the Act. 
17 Section 86(3) of the Act. 
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(4)  Any matters relating to misconduct and incapacity of the Chief Executive Officer must be 

referred to the National Commissioner by the Inspecting Judge.”18 

 

20. In terms of section 89 of the Act, the CEO “must appoint staff as may be necessary to enable 

the Judicial Inspectorate for Correctional Services to perform its functions in terms of this Act”.  

The conditions of service of such staff are regulated by the Public Service Act, 1994 (“the 

PSA”). 

21. Section 90 of the Act sets out the powers, functions and duties of the IJ, including that: 

21.1. The IJ inspects or arranges for the inspection of correctional centres in order to report 

on the treatment of inmates in correctional centres and on conditions and any corrupt 

or dishonest practices in correctional centres;19 

21.2. The IJ may, for the purpose of conducting an investigation, make any enquiry and hold 

hearings;20 

21.3. The IJ may delegate his powers to inspectors;21 and 

21.4. The IJ “may make such rules, not inconsistent with this Act, as are considered 

necessary or expedient for the efficient functioning of the Judicial Inspectorate”.22 

22. The IJ is also to be notified of particularly serious events or conduct in correctional facilities.  

For example, section 15(2) of the Act further states that “Any death in correctional centre must 

be reported forthwith to the Inspecting Judge who may carry out or instruct the National 

Commissioner to conduct any enquiry”.23 

 
18 Emphasis added. 
19 Section 90(1) of the Act. 
20 Section 90(2) of the Act. 
21 Section 90(5) of the Act. 
22 Section 90(9) of the Act. 
23 See also sections 30(6) and (7), which state: 
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23. The Act does not grant the JICS the power to directly sanction or punish any member of the 

DOJCS who is found guilty of wrong-doing.  In this regard either the DOJCS itself, or the South 

African Police Service (“SAPS”), must investigate, prosecute and/or punish DOJCS officials.24 

24. The IJ and the CEO of JICS contend that in certain limited cases the JICS can “decide” matters, 

which decisions would be final and binding.25  But there is no consensus on this between the 

parties.  The DOJCS contends that the JICS is not empowered to “make binding 

recommendations for disciplinary proceedings against the officials of the DCS who may have 

committed offences”.26   

25. It is thus not readily apparent that the JICS has powers that are binding and can direct 

proceedings, especially disciplinary proceedings.  This is particularly so as the DOJCS does not 

regard decisions taken by the JICS to be binding. 

26. The JICS is also not financially independent (“the Department is responsible for all expenses 

of the Judicial Inspectorate”).27  This is elaborated upon below. 

 
“(6) All instances of segregation and extended segregation must be reported immediately by the Head of the 

Correctional Centre to the National Commissioner and to the Inspecting Judge. 
(7) An inmate who is subjected to segregation may refer the matter to the Inspecting Judge who must decide 

thereon within 72 hours after receipt thereof.” 
And see section 31(5) of the Act, which provides: 

“An inmate who is subjected to [mechanical] restraints may appeal against the decision to the Inspecting Judge 
who must decide thereon within 72 hours after receipt thereof.” 

And see sections 32(2), (3) and (6), which state: 
“(2) Force may be used only when authorised by the Head of the Correctional Centre, unless a correctional 

official reasonably believes that the Head of the Correctional Centre would authorise the use of force and 
that the delay in obtaining such authorisation would defeat the objective. 

(3)  If, after a correctional official has tried to obtain authorization, force is used without prior permission, the 
correctional official must report the action taken to the Head of the Correctional Centre as soon as 
reasonably possible. 

. . . . 
(6)  All instances of use of force in terms of subsections (2) and (3) must be reported to the Inspecting Judge, 

immediately.” 
24 Volume 1 page 29 para 56. 
25 Volume 7 pages 657-659 paras 77-82; volume 7 page 672 para 7.   
26 Volume 7 page 694 para 56, and see also volume 7 page 714 para 105. 
27 Section 91 of the Act. 
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III. INDEPENDENT PRISON INSPECTORATES UNDER THE CONSTITUTION AND 

INTERNATIONAL LAW 

27. JICS submits that the Constitution, read with international law, requires the creation of a prison 

inspectorate that is lawfully, appropriately and genuinely independent.   

28. The legal basis for the constitutional imperative of independence is set out hereunder, in order 

to show how the Act falls short of that imperative. 

(i) The Constitution 

29. The Constitution does not explicitly refer to a prison inspectorate or similar body, but it does, 

however, enshrine and protect a number of human rights that are particularly vulnerable in the 

correctional services context: notably sections 10 (the right to dignity), 11 (the right to life), 12 

(the right to freedom and security of the person, and 35(2) (the rights of detained persons). 

30. These constitutional rights create both positive and negative obligations on the State.28  

31. In Glenister v President of the Republic of South Africa and Others,29 this Court held that the 

positive general duty imposed by section 7(2) of the Constitution – to “respect, protect, promote 

and fulfil the rights in the Bill of Rights” – may extend to requiring the creation of independent 

bodies, in appropriate cases. The determination of what is appropriate is determined, inter alia, 

by reference to international law.  The majority of this Court held that: 

“The obligations in these conventions are clear and they are unequivocal.  They impose on the 
Republic the duty in international law to create an anti-corruption unit that has the necessary 
independence.  That duty exists not only in the international sphere, and is enforceable not only there.  
Our Constitution appropriates the obligation for itself, and draws it deeply into its heart, by requiring 
the State to fulfil it in the domestic sphere.  In understanding how it does so, the starting point is s 
7(2), which requires the State to respect, protect, promote and fulfil the rights in the Bill of Rights.  
This court has held that in some circumstances this provision imposes a positive obligation on the 

 
28 Carmichele v Minister of Safety and Security and Another (Centre for Applied Legal Studies Intervening) 2001 (4) SA 
938 (CC) at paras 44-45; Minister of Safety and Security v Van Duivenboden 2002 (6) SA 431 (SCA) at para 20. 
29 2011 (3) SA 347 (CC) (“Glenister”) 
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State and its organs 'to provide appropriate protection to everyone through laws and structures 
designed to afford such protection'.  Implicit in s 7(2) is the requirement that the steps the State takes 
to respect, protect, promote and fulfil constitutional rights must be reasonable and effective. 

And since in terms of s 8(1), the Bill of Rights 'binds the legislature, the executive, the judiciary and 
all organs of state', it follows that the executive, when exercising the powers granted to it under the 
Constitution, including the power to prepare and initiate legislation, and in some circumstances 
Parliament, when enacting legislation, must give effect to the obligations s 7(2) imposes on the State. 

. . . . 

And it is here where the courts' obligation to consider international law when interpreting the Bill of 
Rights is of pivotal importance.  Section 39(1)(b) states that when interpreting the Bill of Rights a 
court 'must consider international law'. The impact of this provision in the present case is clear, and 
direct. What reasonable measures does our Constitution require the State to take in order to protect 
and fulfil the rights in the Bill of Rights?  That question must be answered in part by considering 
international law.  And international law, through the inter-locking grid of conventions, agreements 
and protocols we set out earlier, unequivocally obliges South Africa to establish an anti-corruption 
entity with the necessary independence. 

That is a duty this country itself undertook when it acceded to these international agreements.  And it 
is an obligation that became binding on the Republic, in the international sphere, when the National 
Assembly and the NCOP by resolution adopted them, more especially the UN Convention.”30 

(Emphasis added.) 
 

32. This Court emphasised that such duties (in this case, to create an independent prison 

inspectorate) arise not solely from international law, but also from the Constitution itself.  At 

paragraph 195 of Glenister it was held that: 

“This is not to incorporate international agreements into our Constitution. It is to be faithful to the 
Constitution itself, and to give meaning to the ambit of the duties it creates in accordance with its 
own clear interpretive injunctions. The conclusion that the Constitution requires the State to create 
an anti-corruption entity with adequate independence is therefore intrinsic to the Constitution itself.” 

 
30 Glenister at paras 189 to 193. 
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33. The High Court correctly relied upon Glenister, among others,31 in interpreting the positive 

duties created by the Constitution,32 and that on the authority of Glenister, the content of 

section 7(2) of the Constitution must be interpreted in light of international law. 

34. Sonke further submits that international law has firmly embedded the creation of independent 

and impartial prison inspectorates. 

(ii) International law 

35. The United Nations (“UN”) Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment (“CAT”) states in Articles 12 and 13: 

“12. Each State Party shall ensure that its competent authorities proceed to a prompt and impartial 
investigation, wherever there is reasonable ground to believe that an act of torture has been 
committed in any territory under its jurisdiction. 

13. Each State Party shall ensure that any individual who alleges he has been subjected to torture 
in any territory under its jurisdiction has the right to complain to, and to have his case 
promptly and impartially examined by, its competent authorities.  Steps shall be taken to 
ensure that the complainant and witnesses are protected against all ill-treatment or 
intimidation as a consequence of his complaint or any evidence given.” 

35. The CAT was signed by South Africa on 23 January 1993 and ratified on 10 December 1998.  

It was also domesticated into South African law in the Prevention and Combating of Torture of 

Persons Act 13 of 2013 (“the Torture Act”).33 

 
31 In Women's Legal Centre Trust v President of the Republic of South Africa and Others 2018 (6) SA 598 (WCC) 
(“WLCT”) (per Boqwana, Desai and Hlophe-Salie JJ), the Western Cape Division had to determine whether the non-
recognition of marriages under Islamic law violated, inter alia, section 7(2) of the Constitution.  In this matter, the 
Women’s Legal Centre Trust (“the Trust”) contended that the failure to recognise Muslim marriage left Muslim women 
in a vulnerable and prejudicial position, and therefore violated many international treaties committed to the protection of 
women.  The Court held (at paragraphs 158 – 165, and 173 – 178) that even international instruments which had not been 
domesticated, and thus were not law in South Africa, held interpretative power.  The Court in WLCT also supported its 
conclusion by referring to Singh v Minister of Justice and Constitutional Development and Others 2013 (3) SA 66 (EqC) 
at paras 40-47; Government of the Republic of Zimbabwe v Fick and Others 2013 (5) SA 325 (CC) at paras 66-67; and 
My Vote Counts NPC v President of the Republic of South Africa and Others 2017 (6) SA 501 (WCC) at para 42.  The 
appeal in this matter is currently pending before the SCA. 
32 Volume 9 pages 876-877 paras 40-42. 
33 Section 2(1) of the Torture Act gives the objects of that Act as being to: 

“(a) give effect to the Republic's obligations concerning torture in terms of the Convention, in particular- 
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36. “Torture”, under international and South African law, refers specifically to ill-treatment 

“inflicted by or at the instigation of, or with the consent or acquiescence of a public official or 

other person acting in an official capacity”.34  Prisons are accordingly prime locations for 

torture and/or suspected acts of torture. 

37. The Optional Protocol on the United Nations Convention Against Torture (“OPCAT”) was 

signed by South Africa on 20 September 2006 and ratified on 20 June 2019 (with effect from 

20 July 2019).  The ratification of OPCAT was brought to the attention of the presiding Judge 

prior to the Judgment.35 

38. OPCAT states at Article 1 thereof that: 

“The objective of the present Protocol is to establish a system of regular visits undertaken by 
independent international and national bodies to places where people are deprived of their liberty, in 
order to prevent torture and other cruel, inhuman or degrading treatment or punishment.” 

       (Emphasis added.) 

39. And Article 3 and Article 17 of OPCAT provide:  

“Each State Party shall set up, designate or maintain at the domestic level one or several visiting 
bodies for the prevention of torture and other cruel, inhuman or degrading treatment or punishment 
(hereinafter referred to as the national preventive mechanism). 

. . . . 

Each State Party shall maintain, designate or establish, at the latest one year after the entry into force 
of the present Protocol or of its ratification or accession, one or several independent national 
preventive mechanisms for the prevention of torture at the domestic level. Mechanisms established by 

 
(i) the recognition that the equal and inalienable rights of all persons are the foundation of freedom, 

dignity, justice and peace in the world; 
(ii) the promotion of universal respect for human rights and the protection of human dignity; 
(iii) that no one shall be subjected to acts of torture; 

(b) provide for the prosecution of persons who commit offences referred to in this Act and for appropriate 
penalties; 

(c) provide for measures aimed at the prevention and combating of torture; and 
(d) provide for the training of persons, who may be involved in the custody, interrogation or treatment of a 

person subjected to any form of arrest, detention or imprisonment, on the prohibition and the combating of 
torture.” 

34 Section 3 of the Torture Act, which follows Article 1 of the CAT. 
35 Volume 9 page 871-872 para 32. 
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decentralized units may be designated as national preventive mechanisms for the purposes of the 
present Protocol if they are in conformity with its provisions.”       

         (Emphasis added.) 

40. Articles 18(1), 18(3) and 18(4) of OPCAT provide that: 

“18(1). The States Parties shall guarantee the functional independence of the national preventive 
mechanism as well as the independence of their personnel.  

. . . . 

18(3). The States Parties undertake to make available the necessary resources for the funding of the 
national preventive mechanisms. 

18(4). When establishing the national preventive mechanisms, States Parties shall give due 
consideration to the Principles relating to the status of national institutions for the promotion 
and protection of human rights.” 

41. The United Nations Principles relating to the Status of National Institutions (“the Paris 

Principles”),36 referred to in Article 18(4) of OPCAT which deal with the status and 

functioning of national institutions for the protection and promotion of human rights. 

42. Independence a core requirement of the Paris Principles.  Article 2 states: 

“The national institution shall have an infrastructure which is suited to the smooth conduct of its 
activities, in particular adequate funding. The purpose of this funding should be to enable it to have 
its own staff and premises, in order to be independent of the Government and not be subject to financial 
control which might affect its independence.”     

(Emphasis added.) 
 

43. The Paris Principles are only the first of many persuasive international instruments which 

require an independent prison inspectorate, including: 

 
36 Adopted by the UN General Assembly under resolution 48/134 on 20 December 1993, and adopted by adopted by the 
UN Human Rights Commission Resolution 1992/54 on 3 March 1992. 
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43.1. The Standard Minimum Rules for the Treatment of Prisoners (“the Mandela 

Rules”);37 

43.2. The Robben Island Guidelines for the Prohibition and Prevention of Torture in Africa 

(“the Robben Island Guidelines”);38 

43.3. The UN Body of Principles for the Protection of All Persons Under Any Form of 

Detention or Imprisonment (“the Body of Principles”);39 

 
37 Adopted by the General Assembly under resolution 70/175 on 17 December 2015, and providing in relevant part: 

“57(3.) Allegations of torture or other cruel, inhuman or degrading treatment or punishment of prisoners shall 
be dealt with immediately and shall result in a prompt and impartial investigation conducted by an 
independent national authority in accordance with paragraphs 1 and 2 of Rule 71. 

. . . . 
71(1) Notwithstanding the initiation of an internal investigation, the prison director shall report, without 

delay, any custodial death, disappearance or serious injury to a judicial or other competent authority 
that is independent of the prison administration and mandated to conduct prompt, impartial and 
effective investigations into the circumstances and causes of such cases. The prison administration shall 
fully cooperate with that authority and ensure that all evidence is preserved. 

71(2) The obligation in [71(1)] shall equally apply whenever there are reasonable grounds to believe that an 
act of torture or other cruel, inhuman or degrading treatment or punishment has been committed in 
prison, irrespective of whether a formal complaint has been received. 

. . . . 
83(1) There shall be a twofold system for regular inspections of prisons and penal services: 

(a) Internal or administrative inspections conducted by the central prison administration; 
(b) External inspections conducted by a body independent of the prison administration, which 

may include competent international or regional bodies. 
83(2) In both cases, the objective of the inspections shall be to ensure that prisons are managed in accordance 

with existing laws, regulations, policies and procedures, with a view to bringing about the objectives 
of penal and corrections services, and that the rights of prisoners are protected.” 

38 Adopted by the African Commission on Human and People’s Rights (“the African Commission”) on 23 October 2002, 
and providing in relevant part: 

“17. Ensure the establishment of readily accessible and fully independent mechanisms to which all persons 
can bring their allegations of torture and ill-treatment. 

. . . . 
40. Establish and support effective and accessible complaint mechanisms which are independent from 

detention and enforcement authorities and which are empowered to receive, investigate and take 
appropriate action on allegations of torture, cruel, inhuman or degrading treatment or punishment.  

41. Establish, support and strengthen independent national institutions such as human rights commissions, 
ombudspersons and commissions of parliamentarians, with the mandate to conduct visits to all places 
of detention and to generally address the issue of the prevention of torture, cruel, inhuman or degrading 
treatment or punishment, guided by the UN Paris Principles Relating to the Status and Functioning of 
National Institutions for the Protection and Promotion of Human Rights. 

42. Encourage and facilitate visits by NGOs to places of detention. 
43. Support the adoption of an Optional Protocol to the UNCAT to create an international visiting 

mechanism with the mandate to visit all places where people are deprived of their liberty by a State 
party.”  

39 Adopted by the UN General Assembly under resolution number 43/173 on 9 December 1988, and which provides at 
article 29.1: 

“In order to supervise the strict observance of relevant laws and regulations, places of detention shall be visited 
regularly by qualified and experienced persons appointed by, and responsible to, a competent authority distinct 
from the authority directly in charge of the administration of the place of detention and imprisonment.” 
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43.4. The UN Rules for the Protection of Juveniles Deprived of their Liberty;40 

43.5. The UN Declaration on the Protection of All Persons from Being Subjected to Torture 

and Other Cruel, Inhuman or Degrading Treatment or Punishment;41 

43.6. The Principles on the Effective Investigation and Documentation of Torture and Other 

Cruel, Inhuman or Degrading Treatment or Punishment;42 

43.7. The Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary 

and Summary Executions;43 

 
40 Adopted by the UN General Assembly under resolution number 45/113 of 14 December 1990, which states at Article 
72: 

“Qualified inspectors or an equivalent duly constituted authority not belonging to the administration of the facility 
should be empowered to conduct inspections on a regular basis and to undertake unannounced inspections on 
their own initiative, and should enjoy full guarantees of independence in the exercise of this function. Inspectors 
should have unrestricted access to all persons employed by or working in any facility where juveniles are or may 
be deprived of their liberty, to all juveniles and to all records of such facilities.” 

41 Adopted by the UN General Assembly under resolution number 3452(XXX) of 9 December 1975, and which states at 
Article 8 thereof that: 

“Any person who alleges that he has been subjected to torture or other cruel, inhuman or degrading treatment or 
punishment by or at the instigation of a public official shall have the right to complain to, and to have his case 
impartially examined by, the competent authorities of the State concerned.” 

42 Recommended by General Assembly resolution 55/89 of 4 December 2000, and which states at article 11: 
“In cases in which the established investigative procedures are inadequate because of lack of expertise or 
impartiality, because of the importance of the matter or because of the apparent existence of a pattern of abuse, 
and in cases where there are complaints from the family of the victim about these inadequacies or other substantial 
reasons, Governments shall pursue investigations through an independent commission of inquiry or similar 
procedure. Members of such a commission shall be chosen for their recognized impartiality, competence and 
independence as individuals. In particular, they shall be independent of any institution, agency or person that may 
be the subject of the inquiry.  The commission shall have the authority to obtain all information necessary to the 
inquiry and shall conduct the inquiry as provided for under these Principles.” 

43 Adopted by the UN Economic and Social Council under resolution 1989/65 of 24 May 1989, and which states in 
relevant part: 

“7. Qualified inspectors, including medical personnel, or an equivalent independent authority, shall conduct 
inspections in places of custody on a regular basis, and be empowered to undertake unannounced 
inspections on their own initiative, with full guarantees of independence in the exercise of this function. 
The inspectors shall have unrestricted access to all persons in such places of custody, as well as to all their 
records. 

. . . . 
9.  There shall be thorough, prompt and impartial investigation of all suspected cases of extra-legal, arbitrary 

and summary executions, including cases where complaints by relatives or other reliable reports suggest 
unnatural death in the above circumstances. Governments shall maintain investigative offices and 
procedures to undertake such inquiries. The purpose of the investigation shall be to determine the cause, 
manner and time of death, the person responsible, and any pattern or practice which may have brought 
about that death. It shall include an adequate autopsy, collection and analysis of all physical and 
documentary evidence and statements from witnesses. The investigation shall distinguish between natural 
death, accidental death, suicide and homicide. 

. . . .   
11. In cases in which the established investigative procedures are inadequate because of lack of expertise or 

impartiality, because of the importance of the matter or because of the apparent existence of a pattern of 
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43.8. The Guidelines for Action on Children in the Criminal Justice System;44 

43.9. The United Nations Rules for the Treatment of Women Prisoners and Non-custodial 

Measures for Women Offenders (“the Bangkok Rules”);45 

43.10. The Ouagadougou Declaration and Plan of Action on Accelerating Prisons and Penal 

Reforms in Africa;46 and 

43.11. The ACHPR Guidelines on the Conditions of Arrest, Police Custody and Pre-trial 

Detention in Africa.47 

 
abuse, and in cases where there are complaints from the family of the victim about these inadequacies or 
other substantial reasons, Governments shall pursue investigations through an independent commission of 
inquiry or similar procedure. Members of such a commission shall be chosen for their recognized 
impartiality, competence and independence as individuals. In particular, they shall be independent of any 
institution, agency or person that may be the subject of the inquiry. The commission shall have the authority 
to obtain all information necessary to the inquiry and shall conduct the inquiry as provided for under these 
Principles.” 

44 Adopted by the UN Economic and Social Council under resolution 1997/30 of 21 July 1997, and providing at article 
21: 

“An independent body to monitor and report regularly on conditions in custodial facilities should be established, 
if necessary. Monitoring should take place within the framework of the United Nations standards and norms in 
juvenile justice, in particular the United Nations Rules for the Protection of Juveniles Deprived of their Liberty. 
States should permit children to communicate freely and confidentially with the monitoring bodies.” 

45 Recommended by Economic and Social Council resolution 2010/16 of 22 July 2010, and which states at Rule 25.1: 
“Women prisoners who report abuse shall be provided immediate protection, support and counselling, and their 
claims shall be investigated by competent and independent authorities, with full respect for the principle of 
confidentiality. Protection measures shall take into account specifically the risks of retaliation.” 

46 Adopted by the African Commission on 20 September 2002, and which seeks, at Article 4(c), to “Encourage 
independent inspection mechanisms, including the national media and civil society groups.” 
47 Adopted by the African Commission on 9 March 2015, and which provides at Articles 41-43: 

“41. States shall establish, and make known, oversight mechanisms for authorities responsible for arrest and 
detention. These mechanisms shall be provided with the necessary legal mandate, independence, 
resources and safeguards to ensure transparency and reporting, to ensure the thorough, prompt, 
impartial and fair exercise of their mandate. 

42. a. States shall ensure access to detainees and places of detention for independent monitoring bodies or 
other neutral independent humanitarian organisations authorised to visit them. 
b. A detained person shall have the right to communicate freely and in full confidentiality with the persons 
who visit the places of detention or imprisonment in accordance with the above principle, subject to 
reasonable conditions to ensure security and good order. 
c. Access to places of detention shall also be provided to lawyers and other legal service providers, and 
other authorities such as judicial authorities and National Human Rights Institutions, subject to 
reasonable conditions to ensure security and good order. 

43. States shall establish mechanisms, including within existing independent oversight and monitoring 
mechanisms, for the prompt, impartial and independent inquiry of disappearances, extra-judicial 
executions, deaths in custody, torture and other cruel, inhuman or degrading treatment or punishment, and 
other serious violations of the human rights.” 
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44. It is submitted that the abovementioned instruments collectively lead to the unequivocal 

conclusion that countries in furtherance of their international obligations must have prison 

inspectorates which are independent.  As the High Court (correctly, it is submitted) held: 

“Taking Glenister’s reasoning into account, creating an Inspectorate that is not sufficiently 

independent could not be seen as reasonable.  If the Inspectorate lacks sufficient independence that 

would not be in keeping with South Africa’s international obligations as provided in OPCAT, read 

with the Paris Principles and other relevant international instruments.  The State would not have 

fulfilled its duty as implied in section 7(2), which is to take reasonable and positive steps in creating 

an appropriately independent Inspectorate.”48 

45. The next question is:  How does one determine whether a body is independent or not? 

IV. WHAT IS INDEPENDENCE? 

46. The courts, and this Court in particular, have considered the challenges based on the 

independence (or lack thereof) of investigative and/or oversight bodies on a number of 

occasions. 

47. First, in New National Party of South Africa v Government of the Republic of South Africa and 

Others 1999 (3) SA 191 (CC) (“NNP”) the issue was whether or not the Independent Electoral 

Commission (“IEC”) had the necessary structural and administrative independence from 

government.49  It did so with reference to both financial and administrative independence, 

stating at paras 98 – 99: 

“In dealing with the independence of the Commission, it is necessary to make a distinction between 
two factors, both of which, in my view, are relevant to 'independence'. The first is 'financial 
independence'. This implies the ability to have access to funds reasonably required to enable the 
Commission to discharge the functions it is obliged to perform under the Constitution and the Electoral 
Commission Act. This does not mean that it can set its own budget. Parliament does that. What it does 
mean, however, is that Parliament must consider what is reasonably required by the Commission and 

 
48 Volume 9 page 877 para 41. 
49 The majority judgment of Yacoob J agreed with the minority judgment of Langa DP on the issue of independence (see 
NNP at para 50). 
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deal with requests for funding rationally, in the light of other national interests. It is for Parliament, 
and not the Executive arm of Government, to provide for funding reasonably sufficient to enable the 
Commission to carry out its constitutional mandate. The Commission must, accordingly, be afforded 
an adequate opportunity to defend its budgetary requirements before Parliament or its relevant 
committees. 

The second factor, 'administrative independence', implies that there will be control over those matters 
directly connected with the functions which the Commission has to perform under the Constitution 
and the Act. The Executive must provide the assistance that the Commission requires 'to ensure (its) 
independence, impartiality, dignity and effectiveness'. The Department cannot tell the Commission 
how to conduct registration, whom to employ, and so on; but if the Commission asks the government 
for assistance to provide personnel to take part in the registration process, government must provide 
such assistance if it is able to do so. If not, the Commission must be put in funds to enable it to do what 
is necessary.” 

48. The challenge to the independence of the IEC failed because the applicants failed to prove the 

case that it made out on its founding papers.50  This Court (per Langa DP) criticised the 

proposition that a government department could control the funding of what is meant to be an 

independent institution.51 

49. Second, in Glenister, this Court applied itself to the question of whether the Directorate for 

Priority Crime Investigations (popularly known as the Hawks) was adequately independent and 

shielded from political interference. 

 
50 NNP at paras 70 and 101.   
51 NNP at para 89: 

“The application of Instruction K5, unadapted to a new institution such as the Commission, has the potential to 
undermine the independence of the Commission. While it is reasonable and necessary to require that the 
Commission should have an internal audit procedure and that it should be required toproduce audited reports 
and financial statements at the end of the financial year, the essence of the problem is that Instruction K5 has 
been designed to cater for a situation in which a Department makes funds available from its own budget to a 
public entity for the performance of certain functions. The arrangement is fundamentally inappropriate when 
applied to independent institutions such as the Commission. The accounting officer of the Department is 
empowered and required to do two things which are by their nature invasive of the independence of the public 
entity. Firstly, the accounting officer can stipulate further conditions considered desirable and which must be 
fulfilled before any further money is paid to the public entity. Secondly, he or she is obliged to perform an 
evaluative role in relation to the public entity. The accounting officer can pay money over to the entity only if 
satisfied that its objectives have been achieved and that any relevant conditions which have been placed on the 
financial assistance have been complied with. If Instruction K5 were validly to be applied to the Commission, 
the accounting officer of the Department could refuse to give the Commission money if, in his or her opinion, 
the work of the Commission did not contribute to a free and fair election or had failed to comply with a condition 
imposed upon it by the accounting officer. If this were so, the independence of the Commission would be clearly 
undermined.”            
               (Emphasis added.) 
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50. The majority of this Court stated: 

“We consider that the provisions creating the DPCI, while succeeding in creating some hedge around 
it, fail to afford it an adequate measure of autonomy. Hence it lacks the degree of independence arising 
from the constitutional duty on the State to protect and fulfil the rights in the Bill of Rights. Our main 
reason for this conclusion is that the DPCI is insufficiently insulated from political influence in its 
structure and functioning. But we rest our conclusion also on the conditions of service that pertain to 
its members, and in particular its head. These make it vulnerable to an undue measure of political 
influence.” 

51. In reaching this conclusion, the majority judgment placed emphasis on the importance of the 

public perception of independence.  At paragraph 207 of Glenister, it was held: 

“This court has indicated that 'the appearance or perception of independence plays an important role' 
in evaluating whether independence in fact exists.  This was said in connection with the appointment 
procedures and security of tenure of magistrates. By applying this criterion we do not mean to impose 
on Parliament the obligation to create an agency with a measure of independence appropriate to the 
judiciary.  We say merely that public confidence in mechanisms that are designed to secure 
independence is indispensable. Whether a reasonably informed and reasonable member of the public 
will have confidence in an entity's autonomy-protecting features is important to determining whether 
it has the requisite degree of independence. Hence, if Parliament fails to create an institution that 
appears from the reasonable standpoint of the public to be independent, it has failed to meet one of 
the objective bench marks for independence. This is because public confidence that an institution is 

independent is a component of, or is constitutive of, its independence.”52 

52. This Court further had regard to: 

52.1. Comparison with other independent institutions within South Africa;53 

52.2. Security of tenure;54 and 

 
52 See also Glenister at para 210. 
53 Glenister at para 211. 
54 Glenister at paras 217-227.  See in particular paras 222 and 224, which state: 

“In short, the members of the new Directorate enjoy no specially entrenched employment security. They, like other 
members of the SAPS, have employment rights under the SAPS Act and under other labour and employment law 
statutes, but no special provisions secure their employment. While it is not to be assumed, and we do not assume, 
that powers under the SAPS Act will be abused, at the very least the lack of specially entrenched employment 
security is not calculated to instil confidence in the members of the DPCI that they can carry out their 
investigations vigorously and fearlessly. In our view, adequate independence requires special measures 
entrenching their employment security to enable them to carry out their duties vigorously. 
. . . . 
The lack of specially entrenched employment security bears on the protection afforded the members of the DPCI 
by the complaints mechanism headed by a retired judge.  In our view the absence of specially secured employment 
may well disincline members of the Directorate from reporting undue interference in investigations, for fear of 
retribution. In the result, the mechanism the new provisions create, to protect any member of the Directorate 'who 
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52.3. Political oversight by the executive.55  

53. This Court concluded at paragraph 248 that: 

“[T]he absence of specially secured conditions of employment, the imposition of oversight by a 

committee of political executives, and the subordination of the DPCI's power to investigate at the 

hands of members of the executive, who control the DPCI's policy guidelines, are inimical to the 

degree of independence that is required. We have also found that the interpretive admonition in s 

17B(b)(ii) of the SAPS Act is not sufficient to secure independence.” 

54. Third, in Helen Suzman,56 the amendments to the structure of the Hawks pursuant to Glenister 

were again challenged, and again considered by this Court.  The Helen Suzman Foundation 

contended that “the executive and the national commissioner of SAPS have an unacceptable 

degree of influence over the form and content of the budget of the DPCI and over the 

procurement of goods and services for the DPCI”.57 

55. This challenge was not upheld, however, as this Court found that “The DPCI's budget is 

'specifically and exclusively' appropriated by Parliament for the entity's expenses to be incurred 

in the performance of its mandate. Neither the executive nor the national commissioner has the 

final say on the level of the DPCI's funding. Parliament does.”58  

56. This Court also dismissed a challenge based on the fact that the remuneration of the senior 

officials within the Hawks was no longer statutorily secured,59 but did so after noting that the 

senior officials within the Hawks had remuneration packages that were “clearly determined 

[and] pitched at the levels no less than that of the highest-paid deputy national commissioner, 

 
can provide evidence of any improper influence or interference' exerted upon him or her regarding an 
investigation, necessarily diminishes in efficacy.” 

55 Glenister at paras 228-250. 
56 Helen Suzman Foundation v President of the Republic of South Africa and Others 2015 (2) SA 1 (CC) (“Helen 
Suzman”). 
57 Helen Suzman at para 40. 
58 Helen Suzman at para 42.  Emphasis added. 
59 Helen Suzman at para 47. 
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the highest-paid divisional commissioner and the highest-paid deputy provincial commissioner 

of SAPS, respectively”.60 

57. Fourth, in McBride, the independence of the Independent Police Investigative Directorate 

(“IPID”) was challenged,61 particularly insofar as the impugned provisions allowed the 

Minister of Police to suspend or remove the head of IPID. This was despite the fact, inter alia, 

the IPID was established to function separately from the SAPS.62 

58. This Court held that the Minister of Police’s powers to suspend or remove the head of IPID did 

not pass constitutional muster.  In coming to this conclusion, this Court stressed both the 

severity of the crimes which IPID was intended to investigate, and the importance of public 

perception: 

“All this should be seen against the extensive powers IPID has to investigate the police. Section 28 of 
the IPID Act authorises the Directorate to investigate a whole variety of matters involving the police, 
and complaints of assault, torture, rape, discharge of firearms, death while in police custody and as a 
result of police action. Section 28(1)(g) authorises the Directorate to investigate corruption within the 
police, whilst s 28(2) empowers the Directorate to investigate systemic corruption within the police 
force. There have in recent years been alleged instances of police brutality and killings perpetrated 
against civilians. Undoubtedly, these are very serious matters which affect the public. Naturally, the 
public has a direct interest in seeing these matters being vigorously pursued and properly investigated. 
IPID is given this responsibility. It is cast in the role of a watchdog over the police. It is therefore 
necessary to its credibility and the public confidence that it be not only independent but that it must 
also be seen to be independent, to undertake this daunting task, without any interference, actual or 
perceived, by the Minister.  

. . . . 

To my mind, the cumulative effect of the impugned sections has the potential to diminish the confidence 
the public should have in IPID. As the amicus curiae emphasised in its submissions, both the 
independence and the appearance of an independent IPID are central to this matter. The manner in 
which the Minister dealt with Mr McBride demonstrates, without doubt, how invasive the Minister's 
powers are. What exacerbates the situation is that he acted unilaterally. This destroys the very 
confidence which the public should have that IPID will be able, without undue political interference, 
to investigate complaints against the police fearlessly and without favour or bias. IPID must therefore 
not only be independent, but must be seen to be so. Without enjoying the confidence of the public, IPID 

 
60 Helen Suzman at para 49. 
61 Section 206(6) of the Constitution provides for the establishment of an independent police complaints body by national 
legislation. 
62 Section 4 of the Independent Police Investigative Directorate Act 1 of 2011 (“IPID Act”). 
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will not be able to function efficiently, as the public might be disinclined or reluctant to report their 
cases to it.”63 

 

59. Lastly, in Corruption Watch,64 this Court considered whether the agreement between former 

National Director of Public Prosecutions (“NDPP”) Mxolisi Nxazana and former President 

Jacob Zuma, in terms of which Mr Nxasana vacated his post (for the sum of R17.3 million as 

compensation)65 and was replaced by Advocate Shaun Abrahams, was invalid due to its 

infringement of the independence of the NDPP.  The Constitutional Court noted: 

“Improper interference may take any number of forms. Without purporting to be exhaustive, it may 
come as downright intimidation. It may consist in improper promises or inducements. It may take the 
form of corruptly influencing the decision-making or functioning of the NPA. All these forms and 
others are proscribed by an Act that gets its authority to guarantee prosecutorial independence 
directly from the Constitution.”66 

60. This Court further placed weight on the security of tenure of the NDPP,67 the fact that the 

relevant statute prohibits improper interference with the performance of prosecutorial duties,68 

the non-renewability of the 10-year term of office of the NDPP,69 and that certain safeguards 

on the removal of the NDPP from office exist.70  Ultimately this Court concluded that the 

impugned agreement, and the consequent payments and appointments were unlawful and 

invalid.  

61. All of these factors must be determined collectively in assessing the independence of any entity 

or position.  As held in McBride, “it is difficult to attempt to define the precise contours of a 

 
63 McBride at paras 41 and 43 (emphasis added). 
64 Corruption Watch NPC and Others v President of The Republic of South Africa and Others 2018 (2) SACR 442 (CC) 
(“Corruption Watch”). 
65 Corruption Watch at para 11. 
66 Corruption Watch at para 21. 
67 Corruption Watch at para 22. 
68 Corruption Watch at para 20. 
69 Corruption Watch at para 23. 
70 Corruption Watch at para 23. 
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concept as elastic as [independence]. It requires a careful examination of a wide range of facts 

to determine this question”.71 

62. The above national and international authorities do not merely describe independence.  They 

also confirm that independence is an inherent characteristic of investigative or “watchdog” 

entities, including JICS. 

63. In other words, if such a body institutionally lacks independence, it is not fit for its purpose.  It 

is set up to fail.   

V. IS JICS INDEPENDENT? 

64. Sonke submits that on the facts of this case, with reference to the parameters already set by this 

Court in the aforementioned dicta, the independence of JICS can helpfully be analysed on three 

levels: 

64.1. Whether the JICS is financially independent.  That is, whether it has sufficient control 

of its money and budget to take the steps it deems reasonably necessary to permit it to 

operate independently and in an oversight capacity of the DOJCS. 

64.2. Whether the JICS is institutionally or operationally independent.  That is, whether on 

a day-to-day basis it can practically carry out its tasks and agenda without the 

assistance or permission of the DOJCS, the very entity that controls it budget.  

64.3. Whether the JICS is perceived as independent.  That is, whether the public – and most 

importantly the detainees in South African correctional centres – see the JICS as 

independent and/or effective. 

 
71 McBride at para 31. 
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65. Sonke submits that on all three levels, JICS fails to meet the required standards for 

independence. 

(i) Financial independence 

66. Section 91 of the Act provides that “the Department is responsible for all expenses of the 

Judicial Inspectorate”, and section 88A(1)(b) provides that the CEO of JICS “is accountable 

to the National Commissioner for all the monies received by the Judicial Inspectorate”. 

67. In short, JICS’ budget is determined by the DOJCS.  As long ago as 2011, the JICS was 

complaining that: 

“The JICS’ financial dependence on the DCS has, from time to time, caused serious operational 
challenges to the JICS inasmuch as the DCS has at times imposed, or attempted to impose, it internal 
financial and administrative policies and procedures on the JICS. This frequently leads to delays in 
service delivery.”72 

68. As a 2015 study by Africa Criminal Justice Reform and the Dullah Omar Institute (“the ACJR 

report”) concluded, JICS “enjoys neither administrative nor financial independence from DCS 

. . . By controlling the budget of its oversight institutions, DCS essentially has the capacity to 

decide to what extent JICS will be able to fulfil its mandate and expand its capacity, should this 

be required”.73 

69. As JICS itself stated in its 2015/2016 annual report: 

“The Inspectorate had very little influence and opportunity to determine its own financial and human 
resourcing needs, as the budget of the JICS is administered via DCS.  Budget inputs provided by the 
Inspectorate to the DCS are finalised and concluded with National Treasury with limited consultation 
from the Inspectorate.  The implication on this model is that funding allocated by the DCS may be 
reprioritised to other units within DCS, thus disadvantaging the operations of the JICS. 

 
72 Volume 1 page 41 para 91.1; Volume 2 page 149. 
73 Volume 8 page 749. 
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. . . . 

The JICS is in an incessant battle with the DCS for resources such as staff, IT systems, infrastructure 
and it places an onerous burden on the legislative operations of our organisation.”74 

70. The DOJCS sought before the High Court to dispute this by pointing out that the DOJCS may 

not utilise funds earmarked for JICS for its own purposes.75  But this contention fails on its face, 

for at least two reasons: 

70.1. The DOJCS still determines how much money the JICS gets; and 

70.2. Although the DOJCS cannot spend JICS’ money on its own projects, it can still control 

how JICS spends that money.  This is illustrated by, inter alia, the fact that when the 

IJ reclaims remuneration for an international flight, he applies to the DOJCS, not to 

JICS.76 

71. Given its non-opposition in this Court, it is presumed that the DOJCS (prudently) no longer 

raises the above objection.  By any measure, the DOJCS determines the budget of the JICS and 

by extension what it can in fact do.   It is in a position to financially starve the JICS.   

72. The CEO of JICS filed a supplementary affidavit which confirms this position.  He states that: 

“Insofar as averred by Smalberger [the then Acting National Commissioner who deposed to an 
answering affidavit on behalf of the second and third respondents], that JICS, as presently constituted 
and mandated, possesses the necessary structural and operational independence and legal powers to 
discharge its functions, I disagree.  In my experience there are numerous and significant instances 
within the administrative, financial and clerical functions of the CEO in section 88A(1)(a) of the 
Correctional Services Act 111 of 1998 (CSA) that have adversely and materially affected JICS’ 
efficiency and effectiveness.”77 

 
74 Volume 1 page 50 para 100; volume 4 pages 371 and 421. 
75 Volume 7 page 701 para 74. 
76 Volume 7 page 652 para 61. 
77 Volume 9 page 827 para 7.4. 
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73. The CEO amplifies this claim in his supplementary affidavit with reference to difficulties in 

appointing staff at JICS,78 the Persal human resources system,79 finances,80 the Basic 

Accounting System,81 and computer technology,82 all of which undermine JICS’s independence 

and effectiveness in the performance of its oversight functions. 

74. The High Court paid due heed to this evidence, noting, inter alia, that: 

“Mr Misser, however, gives examples of JICS’ complete dependence on the Department, which are 
not purely administrative and clerical, but affect the effective functioning of the Inspectorate.  He 
confirms that the Department controls JICS’ budgetary allocation.  The Department, without any 
notice, unilaterally reduced JICS’ approved 2018/2019 budget allocation by 22%, in terms of the 
Medium Term Expenditure Network.  The amount of control the Department has over JICS’ budget 
renders it unable to function effectively and efficiently, as it is placed in a position where it has to 
complete with the Department on priorities.”83 

75. It is highlighted that at no point has the budget for the JICS exceeded 0.23% of the overall 

budget of the DOJCS.84 

76. The JICS receives significantly less than similar watchdog bodies, such as IPID, the South 

African Human Rights Protector, and the Public Protector, as evident from the following 

table:85 

 
JICS 

Public 
Protector 

SAHRC IPID 

2012/2013 R31 832 500 R183 626 000 R101 500 000 R197 898 000 

2013/2014 R31 666 600 R199 253 000 R119 300 000 R217 000 000 

 
78 Volume 9 page 828 para 7.4.1. 
79 Volume 9 page 829 para 7.4.2. 
80 Volume 9 page 830 para 7.4.3. 
81 Volume 9 page 831 para 7.4.4. 
82 Volume 9 page 832 para 7.4.5. 
83 Volume 9 page 887 para 66. 
84 Volume 1 pages 48-49 para 96.  This is not disputed by the DOJCS: see volume 7 page 708 para 96. 
85 Volume 1 page 50 para 98. 
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2014/2015 R45 368 000 R218 158 000 R128 100 000 R235 000 000 

2015/2016 R48 370 000 R246 067 000 R144 300 000 R234 781 000 

 

77. The DOJCS argued, in response before the High Court, that it is unfair to compare JICS with 

these bodies, as JICS serves a smaller, closed community while the other entities serve the 

entire population of South Africa.  JICS’s funding is, it is argued, much higher per capita than 

these other entities and is accordingly fair and reasonable.86 

78. But this is misleading.  While IPID, the Public Protector (“PP”) and the South African Human 

Rights Commission (“SAHRC”) do notionally service the entire country, the actual demands 

placed on them are not directly equivalent to South Africa’s population.  JICS faces a far greater 

demand for assistance from inmates than any of these other watchdog institutions. The demand 

for an oversight body’s services is better measured by the number of complaints it receives than 

the size of the population it serves.  

79. In 2015-2016, for example, IPID received 7 014 complaints, the SAHRC processed over 9 000 

complaints (with an 89% finalisation rate), and the PP handled 17 374 cases (of which 12 735 

were finalized).87 

80. In the same period, the JICS Regional Offices handled 60 767 complaints.  In other words, JICS 

received approximately double the number of complaints received by all three other watchdog 

entities combined.88 

81. And this does not include complaints handled only by ICCVs.  In 2015-2016, ICCVs received 

456 994 complaints89 (which are not necessarily of any lesser severity).90 These figures are 

 
86 Volume 7 pages 709-710 paras 96.6-96.8. 
87 Volume 8 page 806 para 58. 
88 Volume 8 page 807 para 59. 
89 Volume 8 page 807 para 60.  
90 See the list of categories of complaints at volume 4 page 421. 
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indicative of the overwhelming demand by inmates and other affected persons for assistance 

from JICS.   

82. By this measure, yet again, it is submitted that the JICS is clearly, indeed desperately, 

underfunded. 

83. A further purported defense previously raised by the DOJCS is that the JICS will, in future, 

receive a larger budget,91 and that the JICS budget will receive its own line-item in the DOJCS 

budget vote.92 

84. But this is meaningless. Such changes in no way alter the underlying dependence of JICS on 

the DOJCS.  It is no excuse for the DOJCS to contend that it does control JICS’ purse-strings, 

but that it uses its control beneficially.  This is in itself not a decision that should lie with the 

DOJCS. 

85. The crux and purpose of this application is that the DOJCS should have no control over JICS’ 

finances at all.  After all, what the DOJCS can do (such as increasing the JICS budget), it can 

also undo.  JICS will never be truly secure and independent until it is protected by statute and 

has financial independence from the DOJCS. 

(ii) Operational independence 

86. Intertwined with financial independence is operational independence. An absence of the one 

leads to an absence of the other, as JICS’ history shows.   

 
91 Volume 7 page 710 para 98.1. 
92 Volume 7 page 711 para 98.2. 
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87. In 2012, JICS restructured itself, which process established additional posts within JICS.  The 

IJ at the time described this process as “imperative to ensuring that the Inspectorate can meet 

its statutory obligations”.93 

88. But although the Minister approved the restructuring, by 31 March 2014 the DOJCS had not 

allocated the necessary budget for the proposed new posts,94 and further the DOJCS would not 

commit itself to providing the funding in the future.95  The same occurred in the 2014/2015 

financial year (over two years later).96  

89. By the 2014/2015 financial year, the restructured JICS was intended to have 101 posts.97  But 

only 44 posts were approved, with an additional 38 posts filled on a contract basis to meet the 

immediate needs of JICS, leaving the JICS short of 18 posts (almost 20% of its total staff). 

90. Because JICS lacked the funds for permanent staff, it had no choice but to continually appoint 

employees on a contractual (short-term) basis.  The consequences were described in 2014 by 

the IJ as follows: 

“In the interim, valuable employees with institutional knowledge are lost due to the temporary nature 
of their employment and prospects of fixed employment elsewhere, notwithstanding the fact that the 
organisation has invested a lot of time in equipping them with the knowledge in the area of corrections 
and human rights. The situational analysis continues to dampen the morale of all staff members who 
are executing the duties of other functionaries where those posts are not fulfilled by contract or 
permanent employees”.98 

91. And in 2015 the IJ noted in his report: 

 
93 Volume 1 page 42 para 91.2; volume 3 page 204. 
94 Volume 1 page 43 91.4. 
95 Volume 1 page 43 para 91.4; volume 3 page 215.   
96 Volume1 page 44 para 91.5. 
97 Volume 1 page 45 para 91.6. 
98 Volume 1 page 44 para 91.4; volume 3 page 215. 
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“The year under review has been one that is not short of hurdles.  With contract posts being 
terminated, the Judicial Inspectorate has had to limp from month to month with a small number of 
staff wearing multiple hats in order to get the operations going”.99 

92. The filling of staff vacancies in JICS has been identified by the IJ as a specific challenge.  He 

states on affidavit: 

92.1. In 2016, the Minister announced that 42 new positions had been granted to JICS.100 

92.2. But JICS was then told that because DOJCS had not received more money from 

Treasury, the money for the new JICS posts would only be available when DOJCS 

abolished internal DOJCS positions – which process would be unilaterally determined 

by DOJCS.101 

92.3. Both the Minister and the Third Respondent seemed unaware of these problems until 

JICS raised them.102   

92.4. By July 2017, most new JICS positions had been advertised – but again subject to 

DOJCS identifying vacant posts that could first be abolished.103 

93. Had DOJCS decided not to abolish any posts, JICS would not have been able to hire the vitally-

needed 42 extra staff.  And there would be nothing that JICS could do about it, save complain 

to DOJCS. 

94. The IJ also complained about the lack of adequate office space, which he summaries by saying 

that “this situation is completely untenable.  It is virtually impossible for the IJ and JICS to 

function properly out of the existing office space”.104  Despite his and JICS’ various efforts to 

 
99 Volume 1 page 46 para 91.7; volume 4 page 372 para 3.1. 
100 Volume 7 page 647 para 49. 
101 Volume 7 page 648 para 50. 
102 Volume 7 page 648 paras 51-52. 
103 Volume 7 page 648 para 52. 
104 Volume 7 page 649 para 55. 
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engage with DOJCS about this,105 “no date for tender invitations to go out, or office space to 

become available, has been given.  The situation remains desperate”.106  

95. Two more examples given by the IJ demonstrate JICS’ dependence on the DOJCS even in 

relatively trivial matters. 

96. First, in June 2017, the IJ was invited to attend an important and pertinent international 

conference in Portugal.  The IJ booked the cheapest suitable option, and paid for the flight 

himself with the expectation that he would be refunded.107 

97. But it was the DOJCS, not JICS, which would determine if the funds would be forthcoming – 

and the Chief Financial Officer of the DOJCS recommended that the expense be disapproved.108  

The situation remains unresolved.109  As the IJ notes, “should DCS continue to have this power, 

the work and independence of JICS could be severely hampered”.110 

98. Secondly, the IJ sought to have the DOJCS replace his “highly inefficient” laptop,111 but this 

failed to occur until a high-level meeting with the Third Respondent.112  But even thereafter, 

the IJ’s laptop was taken to the DCS head office (not to JICS), and the IJ’s personal assistant 

spent two days at the DOJCS in attempts to have the new laptop formatted.113 

99. JICS does not even have its own website or set of IT systems, and DOJCS thus holds the 

administrator rights to all the systems which JICS uses.114  JICS’ email domain is the same as 

that of DOJCS and the internet access is also centrally controlled by the DOJCS.115  One could 

 
105 Volume 7 page 650 para 56. 
106 Volume 7 page 651 para 57. 
107 Volume 7 page 652 para 61. 
108 Volume 7 page 652 para 62.   
109 Volume 7 page 653 para 66. 
110 Volume 7 page 653 para 67. 
111 Volume 7 page 653 para 68. 
112 Volume 7 page 653 para 68. 
113 Volume 7 page 654 para 68. 
114 Volume 1 page 47 para 94.1. 
115 Volume 1 page 48 para 94.3. 
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not fault a member of the public from perceiving DOJCS and JICS from being inextricably 

intertwined. 

100. DOJCS claims that this sharing of systems does not undermine JICS’ efficacy or 

independence,116 but this claim cannot stand.  JICS’ dependence on the DOJCS is evident 

from the DOJCS’ own averments that: 

100.1. While it is not for DCS to grant JICS its own email domain, “efforts could have been 

made to request such a domain from the appropriate authority that issues internet 

domains, had the DCS received such a request from the JICS”.117  

100.2. “[A]ll support and/or ICT services provided by the DCS to JICS are in line with its 

current statutory formation and budgetary constraints which may only be addressed 

by the National Treasury”.118 

101. The carrying out of investigations is arguably JICS’ most important function.  But although 

the JICS conducts in-depth investigations into matters, it experiences difficulty in finalising 

investigations within a reasonable time frame due to DOJCS’s dilatory responses to requests 

for material documents, such as the post-mortem report in cases of death.119   

102. The ACJR report confirms this: 

“The most important hurdle to the JICS investigative process is that it relies heavily on other 
stakeholders for its own investigations.  JICS has in the past complained that some deaths are 
incorrectly classified by DCS, that medical files are not properly filled out, that HCCs are not 
collaborating with JICS or with SAPS when investigations relate to their own officials, that post-
mortem and toxicology reports can take months to obtain, that DCS internal investigations (which 
also rely on the latter two medical documents) are not forthcoming, that the information provided by 
DCS in its reports is insufficient or inadequate, that deaths or assaults are not always adequately 
investigated by DCS, and that the outcome of DCS investigations were at times inadequate, and usually 

 
116 Volume 7 page 705 para 90. 
117 Volume 7 page 706 para 91.3 (emphasis added.) 
118 Volume 7 page 707 para 91.5. 
119 Volume 1 page 57 para 119.2. 
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resulted in either no disciplinary action or disciplinary action but with inadequate sanctions (such as 
a final written warning or a month’s suspension with or without remuneration). 

. . . . 

Even in relation to investigations or assaults allegedly implicating DCS officials, DCS remains a 
central player to the JICS process, from the moment the incident is reported to the formulation of 
JICS’ recommendations.  JICS notifies DCS before it visits a prison; attempts to resolve all complaints 
through mediation; relies on ICCVs to collect evidence, which often provide the only evidence external 
to the DCS investigation which JICS will have access to, and sends its recommendations to DCS even 
when the institution to take action is external (such as the recommendation to institute criminal 
proceedings).  Also, and although this has started to change in recent years, JICS uses a conciliatory 
but also a subordinate tone and language in its communication with DCS, be it in relation to individual 
cases, in its recommendations, up to the language used in its annual reports.  This state of affairs 
raises the question of the overall capture of JICS as an institution by DCS.  Despite JICS being legally 
independent, JICS does not speak the language of independence.  However, this tone and language 
has not appeared to have brought DCS to have any meaningful consideration for JICS’ 
recommendations or annual reports.  In conclusion, the impact of JICS’ operations on the individual 
accountability of DCS officials or the institutional accountability of DCS as a whole is weak.”120 

103. The reported figures confirm that the DOJCS’ rate of response to JICS is generally abysmal.  

The 2014 quarterly report of JICS recorded twenty deaths from unnatural causes. DOJCS 

investigation reports were outstanding in 19 cases (i.e. 95%).121   

104. During both the second and third quarters of the 2015/2016 reporting period, DOJCS reports 

were outstanding in 100% of the cases involving death from unnatural causes.122 

105. Equally telling is the unacceptably low rate of convictions for assaults and other crimes 

committed by DOJCS officials.  Figures given by the Minister in October 2014 record that 

from March 2011 until October 2014, there were 3440 assaults on inmates by prison officials 

with only 40 resultant convictions of DOJCS officials.123  Previous years were no better.124 

 
120 Volume 8 pages 778-779 (emphasis added). 
121 Volume 1 page 58 para 120.1. 
122 Volume 1 page 58 para 120. 
123 Volume 1 page 54 para 108.5. 
124 Volume 1 page 53 para 108. 
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106. This is a conviction rate of 1.1%.  

107. The DOJCS’ response is that there are many reasons why convictions may not succeed, and 

the DOJCS cannot be blamed for such a low rate of convictions.125   

108. It is submitted that this does not rebut Sonke’s key contention: that it is statistically untenable 

that 99% of DOJCS officials accused of assault are falsely accused, and it may well be that a 

significant number of DOJCS officials are escaping justice.   

109. Given that JICS’ raison d’etre is to prevent such impunity, these failures demonstrate that 

JICS, as currently constituted, is not fulfilling its intended purpose. 

(iii) Perceived independence 

110. The above failures inevitably undermine how the public, and notably detainees, view the JICS.   

111. Detainees have regularly expressed the view that JICS’s “hande is afgekap” [hands are cut 

off],126 that JICS has not “got enough power”,127 and is “a bulldog with rubber teeth”.128   

112. As long ago as 2006, the Commission of Inquiry into Alleged Incidents of Corruption, 

Maladministration, Violence or Intimidation into the Department of Correctional Services 

(“the Jali Commission”) noted that “the staff in the Office of the Inspecting Judge may not 

be challenging the Department’s officials as they ought to do” and that “the independent 

visitors have invariably been seen as an extension of the Department and thus have not been 

effective in dealing with the treatment of prisoners.”129 

 
125 Volume 7 pages 715-717 paras 109-115. 
126 Volume 1 page 55 para 114; volume 5 page 480. 
127 Volume 1 page 55 para 114; volume 5 page 480. 
128 Volume 1 page 55 para 115; volume 5 page 496 footnote 24. 
129 Volume 1 page 55 para 115; volume 5 page 495. 
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113. In a meeting held on 18 September 2013, Mr Abram M.P., a member of the Parliamentary 

Portfolio Committee on Correctional Services (“the Portfolio Committee”) stated that “If 

the JICS was a motor vehicle, in its current condition, any traffic officer would render it un-

roadworthy. You could not be independent if your budget was reliant on someone else -- that 

was like the Bantustans, who were “independent”, only to be dependent on Pretoria.”130 

114. Section 88A(4) of the Act provides that “Any matters relating to misconduct and incapacity 

of the Chief Executive Officer must be referred to the National Commissioner by the 

Inspecting Judge”. 

115. This provision grants the DOJCS disciplinary power over the CEO, while ensuring that the IJ 

cannot even take action against his own CEO.  He must refer it to the DOJCS, and await the 

National Commissioner’s decision.  This incentivises the CEO to prioritise the National 

Commissioner’s goodwill over that of the IJ, as it is the National Commissioner who will 

make any final disciplinary finding against him. 

116. The High Court correctly had regard to the obvious negative impact this has on the 

independence of the JICS, both in practice and in the eyes of the public:  

“I tend to agree with the applicant that the CEO is meant to be independent of the Department, which 
is the body administratively in charge of the correctional centres and under the control of the National 
Commissioner.  It was held in McBride that to subject the executive director of the IPID to the same 
regime as public servants, who are government employees, is to undermine his independence.  That is 
not consonant to the Constitution.  The powers of the Minister of Police in McBride to remove the 
executive director of IPID were found to be antithetical to the intrinsic independence of IPID, as 
entrenched by the Constitution and equivalent to political management of IPID by the Minister.  This, 
according to the Court in McBride, could result in political influence and manipulation where power 
could be usurped under the guise of political accountability. 

It may be argued in this case that the National Commissioner does not per se initiate disciplinary 
matters, those are referred to him or her by the Inspecting Judge.  Whilst that is so, the process of 
referral from the Inspectorate, which is an office that is meant to be independent, to the National 
Commissioner, may, in my view, undermine the independent role that the CEO has to play, not only 

 
130 Volume 1 page 71 para 147.1. 
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in the actual sense but perceptually. It is necessary to its credibility, and for public confidence, that 
JICS be not only independent, but that it is also seen to be independent, to undertake this important 
role, without interference, actual or perceived.”131 

117. Even ICCVs – whose very title includes the word “independent” – do not always see 

themselves as independent of the DOJCS.  As the ACJR report records: 

“ICCVs are appointed for a period of three years, which was justified as a measure to avoid ICCVs 
being ‘captured’ by the DCS authorities in charge of the prison they are assigned to.  This has, 
however, presented many practical challenges for JICS, which must constantly appoint and train new 
ICCVs.  In practice, JICS often extends ICCV contracts beyond the three-year tenure, but ICCVs 
nevertheless envisage being employed by DCS at the end of their ICCV tenure, thereby affecting their 
ability to be fully independent in the execution of their ICCV mandate.  This was exactly what the 
limited tenure was aimed to avoid.  ICCVs also see themselves as being alienated from JICS, which 
affects communication and cooperation between the two.  Because of the conciliatory and joint 
problem-solving manner in which ICCVs are expected to fulfil their mandate, they should maintain a 
good working relationship with DCS officials, and many do not perceive themselves as being 
independent from DCS.”132 

118. It is striking that JICS staff “felt encouraged and excited” by something as simple as being 

able to wear distinctive clothing when they visited correctional centres.133  However, the IJ’s 

efforts to obtain such clothing and to develop a distinct corporate identity have as yet, come 

to nothing, “because of a lack of funding”.134 

119. Bearing in mind the Constitutional Court’s injunction that “public confidence that an 

institution is independent is a component of, or is constitutive of, its independence”,135 these 

failures in the public eye are fatal to JICS’ independence. 

 
131 Volume 9 page 880 paras 50-51. 
132 Volume 8 page 752. See also Wood “An Exploratory Study of Staff Capture at the South African Inspectorate of 
Prisons”, International Journal of Comparative and Applied Criminal Justice 2012; 36(1): 45 – 49 [volume 2 pages 175-
190]. 
133 Volume 7 page 655 para 71. 
134 Volume 7 page 655 para 71. 
135 Glenister at para 207. 
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120. JICS is neither financially independent nor operationally independent.  It is not even perceived 

as independent by those it is established to serve or those who work for it. 

121. For all of the above reasons, it is submitted that this Court can and should conclude that JICS 

is unjustifiably dependent on the DOJCS. 

VI. THE DEPENDENCE OF JICS VIOLATES THE CONSTITUTION 

122. Sonke submits that JICS’s lack of independence infringes the Constitution and is accordingly, 

unlawful.  This constitutional inconsistency manifests in two ways. 

123. First, section 7(2) of the Constitution read with international law requires the establishment 

of an independent prison inspectorate.  The JICS fails to meet this standard due to its lack of 

independence.  The JICS’ current structure is ipso facto impermissible. 

124. Second, it is submitted that even without regard to section 7(2) and international law, JICS’ 

current structure is inconsistent with the Constitution because it is irrational. 

125. Rationality, which flows from the principle of legality inherent in the Constitution,136 was 

considered by this Court in Albutt.137  Albutt phrased the test for rationality as follows: 

“The Executive has a wide discretion in selecting the means to achieve its constitutionally permissible 
objectives. Courts may not interfere with the means selected simply because they do not like them, or 
because there are other more appropriate means that could have been selected. But, where the 
decision is challenged on the grounds of rationality, courts are obliged to examine the means selected 
to determine whether they are rationally related to the objective sought to be achieved. What must be 
stressed is that the purpose of the enquiry is to determine not whether there are other means that could 
have been used, but whether the means selected are rationally related to the objective sought to be 
achieved. And if, objectively speaking, they are not, they fall short of the standard demanded by the 
Constitution.”138 

 
136 Pharmaceutical Manufacturers Association of SA and Another: In re Ex parte President of the Republic of South 
Africa and Others 2000 (2) SA 674 (CC) at para 85 and 90. 
137 Albutt v Centre for the Study of Violence and Reconciliation, and Others 2010 (3) SA 293 (CC) (“Albutt”). 
138 Albutt at para 51. 
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126. In SARIPA,139 the Constitutional Court had to consider whether the government’s policy on 

the appointment of insolvency practitioners was rational.  The policy was intended to have a 

transformative impact, but the Court held that the policy was not reasonably capable of 

achieving such goals.140   

127. The Constitutional Court stressed that “[r]ationality seeks to determine the link between the 

purpose and the means chosen to achieve such purpose.”141 

128. In this matter, it is submitted that the current structure of JICS is irrational, because it is 

fundamentally and structurally incapable of achieving the goal of independence.   

129. As long as JICS is financially dependent on the DOJCS – which is the explicit result of 

section 91 of the Act – it is captured by design. 

130. Such a structure cannot be said to be one reasonable option among many, as contemplated by 

Albutt and SARIPA.  JICS’ dependence on DOJCS actively undermines its intended purpose.   

131. It is irrational and, for this reason as well, JICS’ current formulation is unconstitutional. 

VII. REMEDY 

132. In terms of section 172(1)(a) of the Constitution, this Court must declare any law or conduct 

that is inconsistent with the Constitution to be invalid to the extent of its inconsistency.142  No 

discretion is available. 

 
139 Minister of Justice and Another v SA Restructuring and Insolvency Practitioners Association and Others 2018 (5) SA 
349 (CC) (“SARIPA”) at paras 55-58. 
140 SARIPA at para 58. 
141 SARIPA at para 55. 
142 Dawood, Shalabi and Thomas v Minister of Home Affairs and Others 2000 (3) SA 936 (CC) at para 59: 

“It is clear from this provision that a Court is obliged, once it has concluded that a provision of a statute is 
unconstitutional, to declare that provision to be invalid to the extent of its inconsistency with the Constitution. In 
addition, the Court may also make any order that it considers just and equitable, including an order suspending 
the declaration of invalidity for some time.” 

Gory v Kolver NO and Others (Starke and Others Intervening) 2007 (4) SA 97 (CC) (“Gory”) at para 39: 
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133. It follows from this that some of the alternative models that have previously been proposed 

for the JICS – for example, that JICS be reframed as a “government component”143 – do not 

provide a solution.   

134. This application is a legal challenge to specific sections of a statute.  If this application 

succeeds, these sections must be held to be invalid.   

135. In terms of section 172(1)(b) of the Constitution, this Court may then grant “any order that is 

just and equitable”.144 

136. The High Court struck down three sections:  88A(1)(b), 88A(4), and 91.  It is submitted that 

the invalidation of these three sections should be confirmed.   

137. All three sections undermine the independence, and thus the lawfulness and rationality, of 

JICS.   

138. As set out above, sections 88(1)(b) and 91 of the Act render JICS financially and operationally 

dependent on the DOJCS.  And section 88A(4) grants disciplinary powers over the JICS’ CEO 

to the DOJCS, which – even if exercised reasonably – creates the public perception that the 

JICS is not genuinely independent.   

139. Sonke further submits that the suspension of the declaration of invalidity for 24 months, as 

made by the High Court, should be confirmed by this Court in order to allow Parliament the 

opportunity to remedy the defects within the structures of the JICS. 

 
“Thus, in terms of s 172(1)(a) of the Constitution, a court deciding a constitutional matter must declare any law 
or conduct that is inconsistent with the Constitution to be invalid to the extent of its inconsistency.” 

143 Volume 9 page 823 para 4.2. 
144 Gory at paras 36 and 40. 
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140. Lastly, it is submitted that the costs of this application should be paid by the First to Third 

Respondents, jointly and severally, the one paying the other to be absolved, such costs to 

include the costs of two counsel. 
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