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1. Name of the parties and the case number:  

 
1.1. The parties’ names and the case number are as set out above.  

 
2. The nature of the case: 

 
2.1. The applicant seeks confirmation by this Court, in terms of section 172(2)(a) of the 

Constitution of the Republic of South Africa, 1996 (“the Constitution”), of the declaration 

of invalidity made by the Western Cape Division of the High Court(“the High Court”), per 

Francis AJ in Smit v the Minister of Justice and Correctional Services 2019 4 All SA 542 (CC) in 

respect of section 63 of the Drugs and Drugs Trafficking Act 140 of 1992 (“the Drugs 

Act”).  

2.2. The applicant also seeks leave to appeal the finding by the High Court that Schedules 1 

and 2 to the Drugs Act are constitutional in part, and that section 5(1)(a) of the 

Extradition Act 67 of 1962 (“the Extradition Act”) is not unconstitutional.  

 
3. The issues to be argued:  

3.1. Whether the applicant has standing to challenge section 63 of the Drugs Act and 

Schedules 1 and 2 thereto, as well as section 5(1)(a) of the Extradition Act;  

3.2. Whether this Court should confirm the order of invalidity made by the High Court in 

respect of section 63 of the Drugs Act;  

3.3. Whether the applicant should be granted leave to appeal the validity of Schedules 1 and 2 

of the Drugs Act in their entirety, and section 5(1)(a) of the Extradition Act;  

3.4. Whether Schedules 1 and 2 to the Drugs Act should be declared inconsistent with the 

Constitution and invalid; and  
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3.5. Whether section 5(1)(a) of the Extradition Act should be declared inconsistent with the 

Constitution and invalid.  

 
4. Relevant portions of the record:  

4.1. All of the record is relevant, save for pages 38-97 and 164-194, which contain documents 

that are common cause. 

 
5.  The estimated duration of oral argument:  

5.1. 1 day. 

 
6. Summary of argument  

6.1. The applicant has standing to challenge section 63 of the Drugs Act and the Schedules 1 

and 2 thereto as well as section 5(1)(a) of the Extradition Act because the warrant for his 

arrest issued by the Magistrate, Pretoria was based on both of these sections. He 

therefore has a direct interest in the constitutionality of both Acts. Additionally, the first 

respondent narrowly construes the legal principles applicable to standing, at odds with 

this Court’s judgment in Giant Concerts CC v Rinaldo Investments (Pty) Ltd and Others 2013 

(3) BCLR 251 (CC) as well as the principle of objective constitutional invalidity.  

6.2. This Court should declare section 63 of the Drugs Act and Schedules 1 and 2 therefore 

for four reasons:  

6.2.1. First, section 63 of the Drugs Act impermissibly delegates Parliament’s plenary legislative 

power to the Minister of Justice and Correctional Services (“the Minister”) in breach of 

the doctrine of separation of powers.  This delegation of power is unlawful because it 

allows the Minister to amend an Act of Parliament by adding or removing substances or 

plants from the Schedules to the Drugs Act. The power to amend legislation vests in 

Parliament exclusively and falls within Parliament’s pre-eminent domain as described by 
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this Court in Minister of Health v Treatment Action Campaign 2002 (5) SA 721 (CC). The 

delegation is therefore unlawful because it impermissibly intrudes in the exclusive 

domain of the legislature.  

6.2.2. Secondly, the delegation of power authorised by section 63 of the Drugs Act does not 

impose any limitation on the Minister’s power to amend the Schedules to the Drugs Act. 

This broad delegation of power is unlawful because it is not constrained by legislative 

guidelines delineating the manner in which the delegated power ought to be exercised.   

6.2.3. Thirdly, section 63 is unconstitutional because it permits executive-created criminal 

offences in breach of both the separation of powers doctrine as well as the principle of 

legality.  

6.2.4. Fourthly, Schedules 1 and 2 to the Drugs Act are unconstitutional in their entirety. The 

High Court reasoned that only those amendments to the Schedules made by the Minister 

are unconstitutional. The earlier version of the Schedules made by Parliament are not 

unconstitutional, so the High Court reasons, because it was legitimately enacted. The 

High Court erred in respect of the nature and effect of an unlawful delegation of power. 

When Parliament delegated the power to amend the Schedules to the Minister, it ceased 

being responsible for the plants and substances placed on the Schedules. The nature and 

effect of this unlawful delegation, therefore, is that Parliament surrendered its 

responsibility over the contents to the Schedules of the Drugs Act to the Minister. A 

distinction between Parliament’s Schedules and the Minister’s Schedules cannot be 

drawn as each time the Minister amends the Schedules; he creates a new Schedule that is 

a product of his own work entirely.  

6.3. As regards section 5(1)(a) of the Extradition Act, this section should be declared 

inconsistent with the Constitution, and invalid because:  
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6.3.1. First, it breaches the separation of powers doctrine by requiring a Magistrate to issue an 

arrest warrant in respect of a person wanted by a foreign State, on the mere say-so of the 

Minister.  There is thus no judicial supervision that takes place when an individual’s 

personal liberty is interfered with at the direction of the Minister. A Magistrate issuing a 

warrant of arrest under this section simply accedes to the Minister’s notification without 

scrutinising whether there is a lawful basis for issuing the arrest warrant.  

6.3.2. Secondly, section 5(1)(a) of the Extradition Act violates the applicant’s right to freedom 

and security of the person protected by section 12 of the Constitution. This section falls 

short of the procedural component of the right to freedom and security of the person 

because it undermines the judicial control and oversight that is necessary before an 

individual is deprived of their liberty. Section 5(1)(a) violates the substantive component 

of the right to freedom and security of the person because it deprives an individual of 

their freedom without adequate reason. There is no interest of the State that is uniquely 

and exclusively secured by section 5(1)(a). Moreover, section 5(1)(a) fails the section 36 

limitations analysis, and therefore does not justifiably limit the applicant’s right to 

freedom and security of the person.  

6.3.3. Thirdly, section 5(1)(a) of the Extradition Act cannot be interpreted in a constitutional 

manner as it is impossible to remove the constitutional defects contained in this section 

through interpretation. It should therefore be declared unconstitutional.  

6.4. The applicant accordingly seeks the following remedies: 

6.4.1.  That the declarations of invalidity in respect of section 63 of the Drugs Act and 

Schedules 1 and 2 thereto, and section 5(1)(a) of the Extradition Act,  are suspended for 

a period of 24 months so that Parliament may correct the constitutional defects;  
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6.4.2. That the invalidity in respect of both section 63 of the Drugs Act and Schedules 1 and 2 

thereto, as well as section 5(1)(a) of the Extradition Act, does not have retrospective 

application;  

6.4.3. That the applicant’s extradition enquiry to be held before the Somerset West Magistrates’ 

Court in terms of sections 9 and 10 of the Extradition Act is suspended until such time 

Parliament determines the legal status of cannabis. 

 

7. List of authorities:  

Particular reliance is placed on the following authorities: 

7.1. Legislation  

7.1.1. Drugs and Drugs Trafficking Act 140 of 1992;  

7.1.2. Extradition Act 67 of 1962.  

 
7.2. Case law:  

7.2.1. Executive Council of the Western Cape Legislature v President of the Republic of South Africa 1995 

(4) SA 877 (CC).  

7.2.2. Executive Council of the Western Cape Legislature v Minister for Provincial Affairs; Executive 

Council KwaZulu-Natal v President of the Republic of South Africa 2000 (1) SA 661 (CC).  

7.2.3. Giant Concerts CC v Rinaldo Investments (Pty) Ltd and Others 2013 (3) BCLR  251 (CC).  

7.2.4. Dawood and Another v Minister of Home Affairs and Others 2000 (3) SA 936 (CC).  

7.2.5. Ferreira v Levin 1996 (1) SA 984 (CC).  

7.2.6. Lawyers for Human Rights v Minister of Home Affairs 2004 (4) SA 125 (CC).  

7.2.7. Lawyers for Human Rights v Minister of Home Affairs 2017 (5) SA 480 (CC).  

7.2.8. Minister of Health v Treatment Action Campaign 2002 (5) SA 721 (CC).  

 


