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I. INTRODUCTION 

 
1. These two applications concern constitutional challenges to two legislative provisions.  

 
2. The first is section 63 of the Drugs and Drugs Trafficking Act 140 0f 1992 (the Drugs Act) and 

Schedules 1 and 2 thereto. This provision along with the mentioned Schedules is challenged on 

the ground that it impermissibly delegates Parliament’s plenary legislative power to the executive 

branch of government, in breach of, inter alia, the doctrine of the separation of powers.  

 
3. The second challenge is in respect of section 5(1)(a) of the Extradition Act 67 of 1962 

(Extradition Act). This section empowers a Magistrate to issue a warrant of arrest for any 

person when the Magistrate receives a notification from the Minister of Justice and Correctional 

Services (the Minister) that the Minister has received an extradition request for such person by 

a foreign State.  This section not only breaches the separation of powers, it permits a Magistrate 

to authorise the arrest of a person in breach of their constitutional right to freedom and security 

of the person protected by section 12 of the Constitution.  

 
4. The Western Cape Division of the High Court in Smit v the Minister of Justice and Correctional 

Services1 upheld the applicant’s contention that section 63 of the Drugs Act permits an unlawful 

delegation of plenary legislative power to the executive and was therefore unconstitutional. But 

the High Court disagreed that Schedules 1 and 2 to the Drugs Act were unconstitutional in their 

entirety. Instead, the High Court concluded that only those amendments to the Schedules 

effected by the Minister were unconstitutional. Parliament’s original version of the Schedules, so 

the High Court reasons, are valid.  

 

                                            
1 Smit v the Minister of Justice and Correctional Services 2019 4 All SA 542 (WCC) (“High Court judgment”).  
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5. The High Court did not accept the applicant’s argument concerning the nature and effect of an 

unlawful delegation of plenary legislative power. Once a power is unlawfully delegated, the 

delegator is ceased of the responsibility mandated in the empowering legislation. Instead, the 

delegatee steps into the shoes of the delegator, and carries out the work of the delegator without 

any legal authority to do so. So, when Parliament delegated the power to determine which 

substances are to be added or deleted from the Schedules to the Minister, it vested all law-

making responsibility with the Minister. And each time the Minister amends the Schedules, he 

creates a new Schedule entirely of his own work. Once amended by the Minister, the Schedules 

have only one author, not two.  

 
6. The applicant applies for confirmation of the order of invalidity made by the High Court in 

respect of section 63 of the Drugs Act but appeals the finding that only those amendments to 

the Schedules effected by the Minister are unlawful.  

 
7. The applicant also seeks leave to appeal the High Court’s finding that section 5(1)(a) of the 

Extradition Act does not breach the doctrine of the separation of powers and the applicant’s 

right to freedom and security of the person because, as the High Court reasons,  section 5(1)(a) 

“is aimed at securing the presence of a person at an extradition enquiry” and  “is not concerned with any 

substantive aspects of the extradition process or proceedings.” 2  

 
8. Section 5(1)(a) empowers a Magistrate to issue a warrant for the arrest of any person on the 

mere say-so of the Minister without determining whether there are reasonable grounds for an 

arrest. In doing so, this section sanctions the unlawful depravation of freedom and violates the 

arrested person’s security of person. It is trite that the onus is on the State to justify why any 

                                            
2 High Court judgment, record volume 3, page 270, paragraph 37.  
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statutory provision which violates constitutional rights should not be declared to be 

unconstitutional. 

 
9. It is in the interests of justice that leave to appeal be granted because the constitutional issues 

raised in the application for leave to appeal are of great importance, affecting fundamental 

principles of constitutional law and the Bill of Rights.  

 
10. These principles include the separation of powers, the principle of legality and deliberative 

democracy. Both section 63 of the Drugs Act and Section 5(1)(a) of the Extradition Act 

breaches the separation of powers doctrine and consequently undermine important 

constitutional norms such as legality and deliberative democracy. It is in the interests of justice to 

grant leave to appeal because the applicant’s challenge to the Extradition Act affects his 

constitutional right to freedom and security of the person protected by section 12 of the 

Constitution, and others similarly situated.  

 
11. The applicant’s written submissions are structured as follows:  

 
11.1. Part II sets out the factual background and the judgment of the High Court;  

11.2. Part III explains why the applicant has standing to challenge section 63 of the Drugs 

Act and section 5(1)(a) of the Extradition Act;  

11.3. Part IV shows why the High Court was correct in finding that section 63 of the Drugs 

Act unconstitutional, but incorrect in only declaring the amendments effected by the 

Minister to Schedules 1 and 2 unconstitutional, and;  

11.4. Part V explains why the High Court was incorrect to conclude that section 5(1)(a) of the 

Extradition Act was not unconstitutional  

11.5. Part VI deals with the remedy that this Court should order, and;  
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11.6. Part VII concludes with why the High Court was incorrect in respect of its costs order, 

and the orders that this Court ought to make.  

 
12. The applicant further prays that the late filing of the record be condoned.  At the time these 

heads were filed, condonation was not opposed by any respondent, the delay (of just over one 

week) was not significant, and a full explanation for the delay has been provided. In these 

circumstances the applicant submits that condonation should be granted. 

 

II. FACTUAL BACKGROUND AND PROCEDURAL POSTURE 

 
13. The applicant, Jason Smit, is a South African national who resided in the United Kingdom (UK) 

for more than a decade from 1990 to 2008.3 In 2008 he returned to South Africa where he now 

lives permanently and has since married and had two children.4   

 
14.  On 18 March 2015, the applicant was arrested in Somerset West pursuant to a warrant of arrest 

issued by the fifth respondent, the Magistrate, Pretoria, four years earlier in May 2011.5 This 

warrant was issued in terms of section 5(1)(a) of the Extradition Act.6  

 
15. The basis for the arrest relates to events that occurred in the UK some seven years before his 

arrest in South Africa.  

 
16. In May 2008, the applicant was taken to a property that he had previously leased in the Kirkby 

Thore, Penrith area by the Cumbria Police Constabulary. At the premises, the police found a 

number of plants that appeared to be marijuana. The applicant informed the police that he had 

                                            
3 Founding affidavit: Jason Smit, record volume 1, pages 8 and 11, paragraphs 8 and 22  
4 Founding affidavit: Jason Smit, record volume 1, page 20, paragraphs 57-58.  
5 Founding affidavit: Jason Smit, record volume 1, page 11, paragraphs 19 and 20. 
6 Founding affidavit, Jason smit, record volume 1, page 47, annexure JS3.  
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no knowledge of the plants and that he had previously leased the property but had not been to 

the property for some time.7 The applicant was then advised by the UK police that he was free 

to go.  

 
17.   In 2009, the United Kingdom requested the extradition of the applicant to face charges relating 

to the production, cultivation, possession and supply of cannabis.8   

 
18. This request was only acted upon in 2011 when the Minister notified the Magistrate, Pretoria of 

the request. The applicant was only arrested in respect of this arrest warrant in 2015.   

 
19.  On 9 May 2019, the High Court heard the applicant’s constitutional challenge to section 63 of 

the Drugs Act together with Schedules 1 and 2 thereto, and to section 5(1)(a) of the Extradition 

Act.  

 
20. On 16 August 2019, the High Court, (per Francis AJ) delivered judgment, in which he upheld 

the applicant’s challenge to section 63 of the Drugs Act but found that only the amendments to 

the Schedules made by the Minister were unconstitutional. The High Court rejected the 

applicant’s challenge to section 5(1)(a) of the Extradition Act.  

 
21. The applicant approaches this Court to confirm the High Court’s declaration of invalidity in 

respect of section 63 of the Drugs Act and appeal the High Court’s finding that only those 

amendments to the Schedules 1 and 2 made by the Minister are unconstitutional. Also, the 

applicant seeks leave to appeal the High Court’s finding that section 5(1)(a) of the Extradition 

Act is not unconstitutional.  

 

                                            
7 Founding affidavit: Jason Smit, record volume 1, page 14, paragraph 31.  
8 Founding affidavit: Jason Smit, record volume 1, page 47 annexure JS 3.  
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III. THE APPLICANT’S STANDING TO CHALLENGE SECTION 63 OF THE 

DRUGS ACT AND SECTION 5(1)(A) OF THE EXTRADITION ACT. 

 
22.  In the High Court, the Minister argued that the applicant does not have standing to challenge 

section 63 of the Drugs Act and section 5(1)(a) of the Extradition Act.9  

 
23.  The Minister contended that the applicant was not entitled to challenge Schedules 1 and 2 to 

the Drugs Act as a whole because the applicant was not affected by the listing of the substances 

in the Schedules— according to the Minister, the applicant was only affected by the listing of 

cannabis in Part III of Schedule 2 of the Drugs Act. Since cannabis was placed on Schedule 2 by 

the legislature rather than the Minister through section 63 of the Drugs Act, so the Minister 

argues, the applicant has no right or interest that is adversely affected by section 63 of the Drugs 

Act.  

 
24.  The Minister also argued that it is unnecessary to determine the constitutionality of section 

5(1)(a) of the Extradition Act because the warrant for the applicant’s arrest was also authorised 

in terms of section 5(1)(b) of the Extradition Act.  

 
25.  The High Court, correctly it is submitted,  rejected both of these arguments because the 

Minister “adopts too narrow an approach to the applicant’s standing”10, which was at odds with this 

Court’s judgment in Giant Concerts CC v Rinaldo Investments (Pty) Ltd.11  

 
26. In this Court, the Minister persists with this argument, and claims that Giant Concerts requires an 

applicant to show that “his or her rights or interests are directly affected” when a claim is brought under 

own-interest standing.12  

                                            
9 Answering affidavit: Lawrence Basset, record volume 2, pages 106 and 130, paragraphs 118 and 69. 
10 High Court judgment, record volume 3, page 209, paragraph 18.  
11 Giant Concerts CC v Rinaldo Investments (Pty) Ltd and Others 2013 (3) BCLR 251 (CC) (“Giant Concerts”).  
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27. Apart from the fact that the applicant does have a direct interest in challenging sections 63 of 

the Drugs Act and 5(1)(a) of the Extradition Act, the Minister’s reading of this Court’s judgment 

in Giant Concerts is, with respect, not born out by Giant Concerts.  

 
28.  In Giant Concerts, this Court held that:  

 
“[C]onstitutional own interest standing is broader than the traditional common law standing, but a litigant 
must nevertheless show that his or her rights or interests are directly affected by the challenged law or conduct. 
The authorities show:  
(a) to establish own-interest standing under the Constitution a litigant need not show the same sufficient, 
personal and direct interest that the common law requires but must still show that a contested law or decision 
directly affects his or her rights or interests or potential rights or interests.  
(b) this requirement must be generously and broadly interpreted to accord with constitutional goals.  
(c) the interest must, however, be real and not hypothetical or academic.  
(d) even under the requirements for common law standing, the interest need not be capable of monetary 
valuation, but in a challenge to legislation purely financial self-interest may not be valuation, but in a 
challenge to legislation purely financial self-interest may not be enough—the interests of justice must also 
favour affording standing.  
(e) Standing is not a technical or strictly defined concept. And there is no magical formula for conferring it. It 
is a tool a court employs to determine whether a litigant is entitled to claim its time and put the opposing 
litigant to trouble.  
(f) Each case depends on its own facts. There can be no general rule covering all cases. In each case, an 
applicant must show that he or she has the necessary interest in all infringement or threated infringement. 
And here a measure of pragmatism is needed.”13 (emphasis added).  

 

29.  The “direct interest” that an applicant must show under own-interest standing is not confined 

to “sufficient or personal interest” as at common law, but includes any potential interest that 

might be affected, provided that the potential interest is not hypothetical or academic.  

 
30.  The applicant has a direct interest in the constitutional validity of sections 63 of the Drugs Act 

and 5(1)(a) of the Extradition Act because these sections constitute the basis of the Magistrate, 

Pretoria’s arrest warrant in 2011.  

 

                                                                                                                                             
12 Opposing affidavit: Lawrence Basset, record volume 3, page 283, paragraph 33.  
13 Giant Concerts [41].  
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31. It is clear from the terms of the Magistrate, Pretoria’s warrant for the arrest of the applicant that 

he acted in terms of section 5(1)(a) of the Extradition Act when issuing the warrant.14 It is also 

clear that the charges motivating the arrest relate to the “cultivation of dagga and possession of and or 

dealing in dagga”.15 The applicant’s challenge is therefore not hypothetical or academic. If this 

Court confirms the invalidity of section 63 of the Drugs Act, and declares the Schedules 1 and 2 

of the Drugs and holds that section 5(1)(a) of the Extradition Act is unconstitutional, the 

applicant will have vindicated his constitutional rights, and impugn the legal basis upon which 

the Magistrate, Pretoria issued the warrant for the his arrest.  

 
32.  The High Court held that the Minister’s conception of standing was “too narrow”.16 This was not 

only because the Minister rejected the broad and generous approach adopted by this Court to 

own interest standing in Giant Concerts, but also because the Minister did not follow a 

fundamental doctrine of constitutional law—the doctrine of objective constitutional invalidity.17  

 
33.  In Ferreira v Levin, this Court established the doctrine of objective constitutional invalidity. And 

in subsequent cases, this Court has affirmed the doctrine.18 The doctrine states:   

 
“A statute is either valid or “of no force and effect to the extent of its Inconsistency”. The subjective positions 
in which parties to a dispute may find themselves cannot have a bearing on the status of the provisions of a 
statute under attack. The Constitutional Court, or any other competent Court for that matter, ought not to 
restrict its enquiry to the position of one of the parties to a dispute in order to determine the validity of a law. 
The consequence of such a (subjective) approach would be to recognise the validity of a statute in respect of one 
litigant, only to deny it to another. Besides resulting in a denial of equal protection of the law, considerations 
of legal certainty, being a central consideration in a constitutional state, militate against the adoption of the 
subjective approach”.19 (emphasis added).  

 

                                            
14 Founding affidavit: Jason Smit, record volume 1, page 37, annexure JS1.  
15 Founding affidavit: Jason Smit, record volume 1, page 39 annexure.  
16 High Court judgment, record volume 3, page 209, paragraph 18.  
17 High Court judgment, record volume 3, page 209, paragraph 18.  
18 See for example, Cross Border Road Transport Agency v Central African Road Services (Pty) Ltd and Another 2015 (5) SA 370 
(CC) [13-20]; Ingledew v Financial Services Board 2003 (4 SA 584 (CC) [20]; Moise v Greater Germiston Transitional Local Council 
2001 (4) SA 491 (CC) [3-4].  
19 Ferreira v Levin 1996 (1) SA 984 (CC) at para 26.  
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34.  The doctrine of objective constitutional invalidity is essential to a Court’s assessment of whether 

an applicant has own interest standing. This is because it goes directly to the question of whether 

there is “a potential interest” that merits the standing of an applicant to challenge law or conduct.  

 
35.  The constitutionality of all law is assessed objectively and without regard to the idiosyncrasies of 

an applicant’s factual matrix. A law is either constitutional or it is not.  

 
36. When this Court in Giant Concerts confirmed that own-interest standing does not require a 

sufficient, personal or direct interest that was required for standing at common law, but also a potential 

interest, this Court recognised that the facts of any given case are immaterial to determining the 

objective invalidity of a statute. A litigant might have a potential interest in declaring a law 

invalid, even if the facts of their case do not provide the perfect factual context within which a 

law is challenged. 

 
37. Accordingly, the principles of own-interest standing as set out by this Court in Giant Concerts, as 

well as the doctrine of objective constitutional invalidity warrants the applicant’s standing to 

challenge section 63 of the Drugs Act and Schedules 1 and 2 thereto, and section 5(1)(a) of the 

Extradition Act.  

 

IV. CONFIRMING THE INVALIDITY OF SECTION 63 OF THE DRUGS ACT 

AND DECLARING SCHEDULES 1 AND 2 THERETO UNCONSTITUTIONAL. 

 
38.  The High Court declared section 63 of the Drugs Act unconstitutional on the basis that it 

constitutes an unlawful delegation of Parliament’s plenary legislative power to the executive 

branch of government.20 Both in this Court, as well as the Court below, the Minister does not 

                                            
20 High Court judgment, record volume 3, page 215, paragraph 25.  
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argue that section 63 authorises a permissible delegation of legislative power to the executive 

branch of government.21 

 
39.  Instead, the only case made by the Minister is that the applicant does not have standing to 

challenge the constitutionality of section 63 of the Drugs Act.22 As demonstrated above, and 

accepted by the High Court, this is incorrect. 

 
40.  There are three independent and self-standing reasons to confirm the High Court’s finding that 

section 63 is unconstitutional. These are:  

 
40.1. Section 63 of the Drugs Act authorises the delegation of Parliament’s plenary legislative 

power in breach of the doctrine of the separation of powers;  

40.2. The delegation authorised by section 63 of the Drugs Act does not impose any limitation 

on the Minister’s discretion to add and delete substances from the Schedules to the 

Drugs Act; and,  

40.3. The effect of the delegation in section 63 of the Drugs Act is that it empowers the 

Minister to create new criminal offences.  

 

A. Parliament May Not Delegate Its Plenary Legislative Power to the Executive Branch of 

Government.   

 
41.   Section 63 of the Drugs Act states:  

“The Minister may by notice in the Gazette and after consultation with the Minister of National Health— 

(a) Include any substance or plant in Schedule 1 and 2;  

(b) Delete any substance or plant in that Schedule; or  

(c) Otherwise amend that Schedule”.  

                                            
21 Answering Affidavit: Lawrence Basset, volume 2, page 106, paragraph 22; Opposing affidavit: Lawrence Basset, record 
volume 3, page 283, paragraph 33.  
22 Answering Affidavit: Lawrence Basset, page 106, paragraph 22; Opposing affidavit: Lawrence Basset, record volume 3, 
page 283, paragraph 33. 
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42.  In the First Certification judgment, this Court recognised that that there is no “universal model of 

separation of powers” and that “there is no separation that is absolute.” From time-to-time, the exercise 

of power between the branches will overlap, and there will be an “unavoidable intrusion of one branch 

on the terrain of another”.23  

 
43.  Although there may be an overlap in the exercise of power between the branches of 

government, it is never permissible for the overlap to undermine the functional independence of 

a branch of government, or for one branch to intrude into the “pre-eminent domain” of 

another. 

 
44. In Minister of Health and Others v Treatment Action Campaign, this Court recognised:  

“Although there are no bright lines that separates the roles of the legislature, the executive and the courts from 
one another, there are certain matters that are pre-eminently within the domain of one or other of the arms of 
government and not the others. All arms of government should be sensitive to and respect this separation.”24 
(emphasis added).   

 
 
45.  In the First Certification judgment, this Court held that the separation of powers seeks to protect 

the functional independence of the branches of government, in order to prevent one branch 

from usurping the power of another branch.25 

 
46.  The notion of a pre-eminent domain, recognised in TAC, in which one branch of government 

is entitled to act to the exclusion of others, seeks to protect the functional independence of the 

branches of government that make up South Africa’s constitutional order. This order is 

                                            
23 In re Certification of the Constitution of the Republic of South Africa 1996 (4) SA 744 (CC) [109] (“First Certification case”). 
24 Minister of Health v Treatment Action Campaign 2002 (5) SA 721 (CC) [98] (“TAC”). See also Doctors for Life International v 
Speaker of the National Assembly and Others 2006 (6) SA 416 (CC) [36-37].  
25 First Certification case [109].  
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undermined when one branch of government intrudes into the pre-eminent domain of another, 

creating the conditions for the abuse of power.  

 
47. It is for this reason that Parliament may not delegate its constitutionally mandated law-making 

responsibility. The power to make original legislation, and to amend and repeal statutes falls 

squarely within Parliament’s pre-eminent domain.  

 
48.  In Executive Council of the Western Cape Legislature v President of the Republic of South Africa, this Court 

held that:  

 
“there is… a difference between delegating authority to make subordinate legislation within the framework of 
a statute under which the delegation is made, and assigning plenary legislative power to another body, 
including… the power to amend the Act under which the assignment is made”. 26 

 

49.  To this end, this Court made clear that the “manner and form” provisions of the Interim 

Constitution which prescribe how laws are to be made and changed, prohibited Parliament from 

delegating to the executive, the power to amend the Act enabling the legislation.27 

 
50.  The manner and form provisions of the Constitution relate to whether the Constitution 

authorises the delegation of a particular power. The factors that a Court must consider are (a) 

the nature and ambit of the delegation; (b) the identity of the person or institution to whom the 

power is delegated; and (c) the subject matter of the delegation.28  

 
51.  When the Minister acting in terms of section 63 of the Drugs Act, decides to include or remove 

a substance in the Schedules to the Drugs Act, he is, as a matter of law, amending legislation.  

 

                                            
26 Executive Council of the Western Cape Legislature v President of the Republic of South Africa 1995 (4) SA 877 (CC) [51] 
(“Executive Council, Western Cape, 1995”).  
27 Executive Council, Western Cape Legislature 1995  
28 Executive Council, Western Cape, 1995 [136]. See also in re Constitutionality of Mpumalanga Bill, 2000 2002 (1) SA 447 (CC) 
[19].  
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52. This is because the Schedules to the Drugs Act form part of the main body of the Act. So, 

without the Schedules, the prohibitions on the use, possession and dealing-in of dangerous 

dependence producing substances would be meaningless. The proscribed and regulated 

conducted created by the Act is in respect of the substances that exist on the Schedules. Indeed, 

absent the Schedules, there would be no crime.  

 
53. This Court has long recognised that the schedules to legislative instruments are inseparable from 

those instruments itself.  

 
54. In Executive Council, Western Cape, 1995, this Court remarked that schedules “are to be treated for all 

purposes as if they formed part of the main body of the Constitution and makes clear that they do not have a lesser 

status than provisions located elsewhere in the Constitution”.29 

 
55.  And in De Reuk v Director of Public Prosecutions (Witwatersrand Local Division), in the context of 

legislation, Langa DCJ held that “schedules to an Act form part of the enactment and are binding”.30 

 
56.  It is clear that on each occasion when the Minister adds or removes a substance to the 

Schedules, he amends the legislation by creating new criminal offences in respect of new 

substances or plants. And in so doing, the Minister impermissibly intrudes into the pre-eminent 

domain of the legislature.  

 
57.  The reasons for prohibiting one branch of government from intruding into the pre-eminent 

domain of another is rooted not only in the structure of the Constitution, but also in the 

normative values to promote participatory democracy and the rule of law.  

 

                                            
29 Executive Council, Western Cape, 1995 [33].  
30 De Reuk v Director of Public Prosecutions (Witwatersrand Local Division) 2004 (1) SA 406 (CC) [37].  
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58.  When the Minister decides which substances are prohibited, there is no process of public 

participation that inevitably accompanies the law-making process. In Doctors for Life, this Court 

held: 

 
“public participation in the law-making process is one of the means of ensuring that legislation is both informed 
and responsive. If legislation is infused with a degree of openness and participation, this will minimise dangers of 
arbitrariness and irrationality in the formulation of legislation. The objective in involving the public in the law-
making process is to ensure that the legislators are aware of the concerns of the public. And if legislators are aware 
of those concerns, this will promote the legitimacy and thus the acceptance of legislation. This not only improves the 
quality of the law-making process, but it also serves as an important principle that government should be open, 
accessible, accountable and responsive. And this enhances democracy.  
… 
Under our Constitution, therefore, the obligation to facilitate public involvement is a requirement of the law-
making process”. (emphasis added).31 

 
 

59.  Public participation in the law-making process is an essential mechanism in holding the 

legislature accountable. As this Court recognised, it minimises the danger of irrational and 

arbitrary legislation. It means that the public exercises oversight in respect of the decisions taken 

by its elected representatives. And, without this oversight, government becomes the antithesis of 

an open, accessible, accountable, and responsive democratic institution.32 

 
60. It is for this reason that there must be a process of deliberation when laws are made. Not only 

by the legislators themselves, but also by the people through public participation. When 

Parliament abdicates its responsibility to deliberate over the contents of legislation, it surrenders 

the deliberative role entrusted to it by the Constitution. The evitable consequences of this, is that 

voices will be lost, and concerns overlooked.  

 
61.  The Minister may decide that certain plants or substances with religious or cultural significance 

to parts of society are proscribed. All of this occurs without consulting affected groups, and 

                                            
31 Doctors for Life International v Speaker of the National Assembly and Others 2006 (6) SA 416 (CC) [205-8]. 
32 Matatiele Municipality v President of the Republic of South Africa (No 2) 2007 (6) SA 477 (CC) [55].  
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without the oversight of Parliament. Instead of deliberative decision making, there are unilateral 

commands.  

 
62. For this reason, it is impermissible for Parliament to delegate its plenary legislative powers to the 

Minister.  

 

B. The Minister’s Power to Amend the Schedules Is Unrestrained.  

 
63.  Almost a century ago, South African Courts recognised that a lawful delegation of power must 

be accompanied by discernible standards that provide a framework within which the delegee 

must operate.33  

 
64.  In Natal Organic Industries (Pty) Ltd v Union Government, Feetham JP remarked, in respect of a 

delegation without discernible standards for the exercise of the delegated power, that “the effect of 

the regulation is to make the Commissioner the legislator on the particular point with which the regulation seeks to 

deal, and such delegation of authority is not good delegation”.34  

 
65. More recently, this Court has affirmed the principle that the delegation of power must be 

accompanied by discernible standards within which that power is exercised. In Executive Council, 

Western Cape 1999, Ngcobo J remarked that when law-making authority is delegated “parliament 

must provide safeguards against the abuse of delegated power”.35 

 
66.  Similarly, in Dawood, O’Regan J held:  

 
“We must not lose sight of the fact that rights enshrined in the Bill of Rights must be protected and may not be 
unjustifiably infringed. It is for the legislature to ensure that, when necessary, guidance is provided as to when 

                                            
33 Baxter Administrative Law 1984 at 436.  
34 Natal Organic Industries (Pty) Ltd v Union Government 1935 NPD 701 at 715. See also Arenstein v Durban Corporation 1952 
(1) SA 279 (A) at 297; R v Seedat 1957 (1) SA 27 at 41-3, and R v Wessels 1959 (3) SA 263 (C) at 267.  
35 Executive Council, Province of the Western Cape v Minister for Provincial Affairs; Executive Council KwaZulu-Natal v President of the 
Republic of South Africa 2000 (1) SA 661 (CC) (Executive Council Western Cape, 1999).  
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limitation of rights will be justifiable. It is therefore not ordinarily sufficient for the legislature merely to say that 
discretionary powers that may be exercised in a manner that could limit rights should be read in a manner 
consistent with the Constitution in the light of the constitutional obligations placed on such officials to respect the 
Constitution. Such an approach would often not promote the spirit, purport and objects of the Bill of Rights. 
Guidance will often be required to ensure that the Constitution takes root in the daily practice of governance. 
Where necessary, such guidance must be given. Guidance could be provided either in the legislation itself, or where 
appropriate by a legislative requirement that delegated legislation be properly enacted by a competent authority.”36  
(emphasis added.) 
 

 
67. In Dawood, O’Regan J stated that “affording the executive a power to regulate such matters is not sufficient. 

The legislature must take steps where the limitation of rights is at risk to ensure that appropriate guidance is 

given”. (emphasis added).37  

 
68.  The power given to the Minister by section 63 of the Drugs Act to amend the Schedules is 

entirely unfettered. This section does not delineate how the Minister ought to exercise his 

discretion, or the instances in which he may determine which new plants or substances ought to 

be proscribed. It affords the Minister unilateral decision making power. And save for 

consultation with the Minister of Health, no deliberation or consultation with Parliament or 

society generally is required. If the Minister so desires, he may proscribe any plant or substance, 

from traditional and medicinal herbs, to garden variety geraniums and even caffeine.  

 
69.  Because of the extent of the delegation, Parliament has abdicated responsibility over which 

substances and drugs ought to be prohibited by law altogether.  

 
70. The effect of Parliament surrendering responsibility for the contents of  Schedules 1 and 2 of 

the Drugs Act is that it has not determined whether certain substances ought to remain, be 

removed or added to the Schedules. Instead, it has given the Minister that responsibility.  

 

                                            
36 Dawood and Another v Minister of Home Affairs and Others 2000 (3) SA 936 (CC) [54].  
37 Dawood [54] footnote 74 
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71.  In Prince III, this Court recognised that a number of democratic countries have either legalised 

or decriminalised cannabis.38 In that judgment, this Court lists those countries to have done so. 

Parliament has never needed to consider whether cannabis ought to be decriminalised or 

legalised, despite calls from civil society groups to do so.39 The reason for this, is that since 

Parliament’s delegation of the responsibility over the Schedules to the Minister, it has never 

needed to confront the contents of the Schedules. By ceding responsibility of the Schedules to 

the Minister, it has surrendered the obligation to deliberate over which substances ought to 

remain or be removed from the Schedules.  

 
72.  This goes to the heart of an unlawful delegation. Not only are there no reasonable constraints 

on the manner in which the Minister exercises the section 63 power, there is also a complete 

abdication of Parliament’s responsibility in respect of the schedules. As the Prince III judgment 

evidences, such abdication has considerable impact on affected rights such as the right to 

privacy.40  

 
73. The High Court accepted that the lack of discernible standards within which the Minister 

determines the content of the Schedules made the delegation unlawful.41 But the High Court 

disagreed that the Schedules as a whole were unconstitutional because, according to the High 

Court,  the Schedules were part Parliament’s and part the Minister’s.42  

 
74.  In this respect, it is submitted the High Court erred, because it misinterpreted the nature and 

effect of an unlawful delegation of power. The High Court reasoned that “cannabis was not inserted 

in the Schedule to the Drugs Act under section 63, the initial schedule proscribing cannabis cannot be impugned. 

                                            
38 Minister of Justice and Constitutional Development v Prince 2018 (6) SA 393 (CC) [79] (Prince III).  
39 Prince III [9].  
40 Prince III [100].  
41 High Court judgment, record volume 3, page 215, paragraph 26.  
42 High Court judgment, record volume 3, pages 216-17, paragraph 28.  
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What is constitutionally invalid are only those amendments to the Drugs Act which were amended in some 

manner or form by the Minister from time to time in terms of section 63”.43  

 
75.  The applicant disagrees. Although Parliament was the original author of the Schedules, the 

subsequent amendments to the Schedules by the Minister meant that Parliament no longer 

played any role in determining the content of the Schedules. The High Court placed undue 

emphasis on who inserts the proscribed plants and substances into the Schedules. But just as 

important as who inserts plants or substances into the Schedules, is who determines whether 

those plants or substances ought to remain on the Schedules. The more important consideration 

than who originally authored the Schedule, is who currently exercises responsibility for the 

content of the Schedules.  

 
76. Since the Minister exercises responsibility for the contents of the Schedules, and not Parliament, 

the nature and effect of the unlawful delegation is such that the Schedules are the Minister’s 

work and not Parliament’s. The consequence of this unlawful delegation is that Schedules 1 and 

2 to the Drugs Act, as it stands, belongs to the Minister and not Parliament. This is because 

Parliament has entirely abdicated its responsibility for the contents of the Schedules.  

 
77.  Accordingly, each time the Minister amends the Schedules, a new Schedule is created that is a 

product of the Minister entirely. As it stands, Schedules 1 and 2 to the Drugs Act have only one 

author—the Minister.  

 

C. Section 63 Of The Drugs Act Empowers The Minister To Create New Crimes.  

 

                                            
43 High Court judgment, record volume 3, pages 216-17, paragraph 28.  
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78.  The power to create new offences is vested in Parliament.44  Burchell and Milton express the 

view that “penal laws should be made by the democratically chosen representatives of the people and not by 

autocrats or appointed officials” (emphasis added).45 

 
79.  The underlying reason for vesting the power to create new offences in Parliament lies in the 

principle of legality. Laws ought to be made by a public body and in a public manner so that 

citizens are able to understand what is expected of them. Linked to this, is the importance of 

deliberation in respect of new offences. Members of the public ought to have a say in the 

creation of new offences.  

 
80.  When deliberation is absent from the creation of new offences, and when criminal offences are 

created through delegated power, it means that an individual’s liberty may be taken away without 

the community having a say in whether certain conduct ought to be prohibited for the common 

good.  

 
81. It is for this reason that South African Courts have considered executive-created offences 

unlawful. In Rex v Magano and Madumo, Kruse J held, in relation to the executive creation of 

criminal penalties, that “the exercise of legislative functions by the State President is contrary to the spirit, 

scope and objects of Law 4 of 1885”.46 And in Rex v De Beer, the Court held that:  

 
“the power to create new offences, in conflict with the common law, must be expressed in clear terms or must be a 
necessary and irresistible inference from the words of the enabling statute. Furthermore, a power to frame rules and 
regulations for certain purposes does not… include the right of the framer to punish by means of fine or 
imprisonment a non-observance of such rules”.47 

 
 

                                            
44  Burchell and Milton Principles of Criminal Law 2005 at 97.  
45 Id.  
46 Rex v Magano and Madumo 1924 TPD 129.  
47 Rex v De Beer 1930 TPD 329 at 332.  
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82.  When the Minister exercises the section 63 power to add a new substance to the Schedules, he 

creates a new offence. But he does so in a manner that is undemocratic. There is no public 

consultation or participation in respect of the new proscribed substance or plant. And the only 

publicity received in respect of the new substance or plant is when the Minster provides notice 

of the plant or substances’ proscription in the Government Gazette-- after the decision to 

amend the Schedule has been made.  

 
83.  Because section 63 of the Drugs Act empowers the Minister to create new crimes, it is unlawful. 

It affronts core values of the Constitution: legality, legal certainty and the separation of powers.  

 

V. DECLARING SECTION 5(1)(A) OF THE EXTRADITION ACT 

UNCONSTITUTIONAL 

 
84.  Section 5(1)(a) of the Extradition Act states:  

“Any Magistrate may, irrespective of the whereabouts, or suspected whereabouts of the person to be arrested, issue 
a warrant for the arrest of any person— 
(a) Upon receipt of a notification from the Minister to the effect that a request for the surrender of such person to 

a foreign state has been received by the Minister.”  
 

 
85.  All that is required for a Magistrate to issue a warrant of arrest is mere notification from the 

Minister, informing the Magistrate that a foreign state has requested the surrender of such 

person.  

 
86.  The Minister argues that it is unnecessary for this Court to decide whether section 5(1)(a) of the 

Extradition Act is unconstitutional because the Magistrate, Pretoria who issued the warrant for 

the applicant’s arrest also acted in terms of section 5(1)(b), making the warrant lawful.48  

 

                                            
48 Opposing affidavit: Lawrence Basset, record volume 3, page 287, paragraph 45.  
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87. The applicant disagrees. First, it is clear from the warrant issued by the Magistrate: Pretoria, that 

the Magistrate relied on section 5(1)(a) of the Extradition Act when issuing the warrant for the 

applicant’s arrest.49 Second, section 172(1)(a) of the Constitution places an obligation on this 

Court to “declare law or conduct that is inconsistent with the Constitution invalid”.50 If the Magistrate, 

Pretoria acted, even in part,  in terms of an unconstitutional legislative provision, then the 

conduct of the Magistrate is unlawful.  

 
88.  But the Minister contends that section 5(1)(a) is, in any event, constitutional.51 According to the 

Minister, section 5(1)(a) must be “considered within the context and framework of the extradition process 

established by the Extradition Act”.52  

 
89.  The High Court considered the challenge and accepted the Minister’s context argument and 

found that section 5(1)(a) of the Extradition Act was not unconstitutional. In doing so, the High 

Court reasons that the applicant’s challenge is “based on a fundamental misconception of the purpose 

behind the issue of a warrant within the context of the extradition process”.53 According to the High Court, 

section 5(1)(a) is merely and only concerned with triggering the extradition process and not with 

any substantive considerations such as the rights of the applicant.54  

 
90. This conclusion falls to be rejected for four reasons:  

 
90.1. First, section 5(1)(a) of the Extradition Act effectively requires a Magistrate to rubber-

stamp the say-so of the Minister that the requested person be arrested, thus breaching 

the separation of powers doctrine;  

                                            
49 Founding affidavit: Jason Smit, record volume 1, page 39 annexure JS2.  
50 Section 172(1)(a) of the Constitution of the Republic of South Africa, 1996.  
51 Opposing affidavit: Lawrence Basset, record volume 3, pages 288-9, paragraph 50-2.    
52 Opposing affidavit: Lawrence Basset, record volume 3, pages 288-9, paragraph 50-2.    
53 High Court judgment, record volume 3, page 221, paragraph 37.  
54 High Court judgment, record volume 3, page 221, paragraph 37. 
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90.2. Secondly, section 5(1)(a) violates the applicant’s right to freedom and security of the 

person protected under section 12 of the Constitution;  

90.3. Thirdly, section 5(1)(a) cannot be read in conformity with the Constitution, and;  

90.4. Fourthly, the limitation on the applicant’s right to freedom and security of the person is 

unjustifiable.  

 

A. Section 5(1)(a) of the Extradition Act breaches the separation of powers doctrine.  

 
91.  The High Court found that section 5(1)(a) does not breach the separation of powers doctrine 

because the purpose of the section is merely to trigger the extradition process.55 The Minister 

argues that the section does not violate the separation of powers doctrine because it must be 

understood in light of the extradition process as whole. According to the Minister, if there is any 

violation of the applicant’s rights, the extradition process is able to address such violation later 

on.56 

 
92.  The purpose of vesting the power to issue a warrant of arrest in a Magistrate is because any 

interference with an individual’s liberty must be brought within judicial supervision.57 This is not 

a mere formality, as suggested by the High Court, but a constitutional obligation to scrutinise the 

basis upon which arrest warrants are sought and granted.  

 
93. Section 5(1)(a) creates a façade of judicial supervision: the person who really makes the decision 

to cause the loss of liberty is the Minister, because a Magistrate effectively accedes to the 

Minister’s request.  

 

                                            
55 High Court judgment, record volume 3, page 221, paragraph 37. 
56 Opposing affidavit: Lawrence Basset, record volume 3, pages 288-9, paragraphs 49-50.  
57 De Lange v Smuts 1998 (3) SA 785 [26].  
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94.  In terms of section 5(1)(a) a Magistrate does not have to satisfy herself of the ordinary 

requirements that precede a person’s loss of liberty. The Magistrate does not have to be satisfied 

that there is a reasonable belief that the person in respect of whom the warrant is sought, is 

suspected of having committed an offence, and that the offence for which extradition is sought 

is prohibited in both the requested and requesting state. The absence of a Magistrate being 

satisfied of these facts means that the right to freedom and security of the person arrested in 

terms of section 5(1)(a) has been violated.  

 
95.  Judicial supervision is vital to the protection of an individual’s liberty.58 The judicial arm of 

government is vested with the obligation of scrutinising the basis upon which warrants of arrests 

are sought. This obligation arises from the duty of the Courts to protect an individual’s liberty 

and their habeas corpus rights.59 The absence of this protection means that the executive is entitled 

to interfere with the liberty of its citizens without judicial scrutiny.   

 
96.  Almost a century ago in Eshugbayi Eleko v Government of Nigeria, Lord Atkin remarked that:  

“no member of the executive can interfere with the liberty of a subject except on condition that he can support the 
legality of his action before a court of justice. And it is in that tradition that judges should not shrink from 
deciding such issues in the face of the executive”.60 

 
 

97.  Judicial scrutiny of executive requests for arrest exists so that the executive is not effectively 

given carte blanche to carry out arrests and interfere with the liberty of individuals. But this does 

not occur when a legislative instrument window-dresses judicial supervision by allowing a 

Magistrate to issue an arrest warrant on the say-so of the Minister. More than mere notification 

by the Minister must be required before a warrant of arrest is granted. A Magistrate has to be 

satisfied that there is a substantive basis upon which the arrest warrant is sought.   

                                            
58 De Lange [26].  
59 S Kentridge ‘Habeas Corpus Procedure in South Africa’ (1962) 79 SALJ 283.  
60 Eshugbayi Eleko v Government of Nigeria 1931 A.C. 662 at 670.  
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98. The mere fact that the Minister says he has received an extradition request is not sufficient both 

substantively and procedurally.  

 
99.  By rubberstamping the Minister’s notification, a Magistrate relinquishes its obligation of 

ensuring that an individual’s liberty is not irrationally and unlawfully interfered with.  

 
100. In S v Mamabolo, this Court recognised that when the Courts do not act independently of the 

executive, they will be unable to fulfil their guardianship role in respect of the Bill of Rights. 

Here this Court said that:  

 
“In our constitutional order the judiciary is an independent pillar of the State, constitutionally mandated to 
exercise judicial authority of the State fearlessly and impartially. Under the doctrine of the separation of powers, it 
stands on an equal footing with the executive and legislative pillars of the State… its manifest independence and 
authority are essential. Without such authority it cannot perform its vital function as… the watchdog over the 
Constitution and its Bill of Rights”.61 
 

101.  In Van Rooyen, Chaskalson CJ held that Magisterial independence requires Magistrates “to act 

impartially in dealing with cases that come before them, and at an institutional level it requires structure to 

protect courts and judicial officers against external interference”.62  

 
102. But section 5(1)(a) of the Extradition Act removes Magisterial independence. It empowers the 

Minister to decide whether someone should be arrested, and it uses the judicial authority of a 

Magistrate to rubberstamp what is clearly an executive decision that has not been subject to 

effective judicial scrutiny.  

 

                                            
61 S v Mamabolo (ETV and Others Intervening) 2001 (3) SA 409 (CC) [16].  
62 S v Van Rooyen 2002 (5) SA 246 [19].  
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103. Because section 5(1)(a) undermines the independence with which Magistrates are required to 

act, at the expense of the arrested person’s right to freedom and security of the person, it is in 

breach of the separation of powers and is unconstitutional.  

 

B. Section 5(1)(A) Of the Extradition Act Violates the Applicant’s Constitutional Right to Freedom 

and Security of The Person.  

 
104.  Inherent in the nature of an arrest is the depravation of the arrested person’s personal 

freedom.63 

 
105.  This Court has accepted that an arrest is a severe invasion of personal freedom and is 

presumed to be unlawful, unless shown otherwise. In MR v Minister of Safety and Security, this 

Court said that “an arrest is a drastic invasion of a person’s liberty and an impairment of their rights… 

enshrined in the Bill of Rights”.64 And in Zealand, Langa CJ held that “it has long been firmly established 

in… our law that every interference with personal liberty is prima facie unlawful”.65 These two principles, 

namely that: (a) every arrest is a drastic invasion of personal freedom; and (b) every arrest is 

presumed unlawful unless shown otherwise, are vital in the valuation of section 5(1)(a)’s 

constitutionality.  

 
106. But both the High Court and the Minister overlook these two important principles. The High 

Court holds that the purpose of section 5(1)(a) is to trigger the extradition process making it 

unnecessary to consider substantive rights. The Minister contends that if there are any rights 

violations in terms of section 5(1)(a), these rights may be vindicated later on in the extradition 

process.  

 

                                            
63 Minister of Safety and Security v Sekhoto 2011 (1) SACR 315 (SCA) [16].  
64 MR v Minister of Safety and Security 2016 (2) SACR 540 (CC) [43].  
65 Zealand v Minister of Justice and Constitutional Development and Another 2008 (4) SA 458 (CC) [25].  
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107.  On this understanding, the violation of an individual’s liberty during arrest is tolerable 

because it may be remedied at a later stage. This understanding ought to be rejected. 

 
108. The “proper context” within which the Minister contends section 5(1)(a) must be understood 

does not vindicate this section of its unconstitutional invasion of an arrested person’s personal 

liberty. Because every arrest is considered a drastic invasion of personal liberty, there must be 

a reasonable and legitimate basis for an arrest. And a Magistrate is obligated, when exercising 

judicial supervision over the issuing of an arrest warrant, to ensure that a reasonable basis for 

the arrest exists. If a Magistrate simply issues an arrest warrant because the Minister has said 

that he has received an extradition request, there is no reasonable basis for an arrest. And, an 

accused’s liberty is infringed on executive command.  

 
109. Equally, it is submitted that it was incorrect of the High Court to hold that substantive 

considerations of law and rights are not relevant to determining section 5(1)(a)’s 

constitutionality. Even if this section merely triggers the extradition process66, it is nevertheless 

crucial that the commencement of the extradition process occurs in a manner that does not 

violate the arrested person’s constitutional rights. The extradition process must be understood 

through the prism of the Bill of Rights. It is not a separate process located outside of the 

constitutional realm.  

 
110. Accordingly, section 5(1)(a) of the Extradition Act must be declared unconstitutional because 

it drastically interferes with the applicant’s personal freedom in a manner that arbitrary and 

without just cause.  

 

                                            
66 High Court judgment, record volume 3, page 221, paragraph 37. 
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111. In De Lange v Smuts, this Court recognised both a procedural and substantive component to 

the right to freedom and security of the person. This Court stated:  

 
“the substantive and procedural aspects of the protection of freedom are different, serve different purposes and have 
to be satisfied conjunctively. The substantive aspect ensures that a depravation of liberty cannot take place without 
satisfactory or adequate reasons for doing so. In the first place it may not occur arbitrarily; there must in other 
words be a rational connection between the depravation and some objectively determinable purpose. If such rational 
connection does not exist, the substantive aspect of the protection of freedom has by that fact alone been denied. But 
even if such rational connection exists, it is by itself insufficient; the purpose, reason or cause for the depravation 
must be a just one”.67 (emphasis added).  
 

 
112. The Minister contends that sections 9 and 10 of the Extradition Act provide “adequate 

procedural safeguards” that saves section 5(1)(a) of its unconstitutionality. The applicant disagrees. 

The applicant is not challenging the ability of the extradition process to sift out accused 

persons who should not be extradited. Instead, the applicant challenges the basis upon which 

arrest warrants are granted by a Magistrate.  

 
113. It may be the case that the extradition process adequately protects innocent persons who 

should not be extradited. But this does not mean that an unconstitutional basis for a violation 

of the Bill of Rights may be allowed to remain.  

 
114. Accordingly, the extradition process as a whole does not render section 5(1)(a) procedurally or 

substantively compliant with section 12 of the Constitution.  

 
115. The substantive component to section 12(1)(a) requires “adequate reasons” for the 

depravation of personal freedom. Of course, South Africa has an interest in ensuring that it is 

not safe haven for those who are alleged to have committed offences in foreign jurisdictions. 

But there is no rational connection between this interest and what section 5(1)(a) of the 

Extradition Act achieves.  

                                            
67 De Lange v Smuts 1998 (3) SA 785 [23].  
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116. A Magistrate who issues a warrant of arrest in terms of section 5(1)(a) on the Minister’s say-so 

does not further any particular interest of the state any more than a Magistrate who issues a 

warrant of arrest based on information before it, showing that the accused is wanted by a 

foreign state for a crime that is also a crime in South Africa.  

 
117. But section 5(1)(a) also fails the procedural component of the section 12 analysis. This is 

because the Magistrate does not have to apply his or her mind to anything other than the 

Minister’s request. As already demonstrated above, this undermines the independence of the 

Magistracy.  

 
118. In Nel v Le Roux, this Court recognised that in most cases, procedural fairness requires the 

“interposition of an impartial entity, independent of the executive to act as an arbiter between the individual 

and the State”.68  

 
119. In Lawyers for Human Rights 2004, Yacoob J found that a legislative provision authorising the 

arrest and detention of persons illegally in South Africa on the mere say-so of an immigration 

officer, would be unconstitutional as the absence of procedural safeguards facilitates arbitrary 

arrests and detentions.69 

 
120. And more recently in Lawyers for Human Rights 2017, Jafta J remarked that “implicit in the 

procedural aspects of the right [to freedom and security of the person] is the role played by courts. Judicial control 

or oversight ensures procedural safeguards are followed”.70 (emphasis added).  

 

                                            
68 Nel v Le Roux NO 1996 (3) SA 562 (CC) [14].  
69 Lawyers for Human Rights v Minister of Home Affairs 2004 (4) SA 125 (CC) [29-31] “Lawyers for Human Rights 2004”.  
70 Lawyers for Human Rights v Minister of Home Affairs 2017 (5) SA 480 (CC) [35].  
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121. There is no effective judicial oversight or control that takes place under section 5(1)(a). 

Instead, an arrest takes place because the Minister has effectively requested a Magistrate to 

issue an arrest warrant. This not only undermines the judicial supervision that is required in 

order for procedural aspect of the right to freedom and security of the person to be satisfied, 

it extirpates it.  

 
122. Because section 5(1)(a) affronts both the substantive and procedural components of the right 

to freedom and security of the person, it is unconstitutional.  

 

C. Section 5(1)(a) of the Extradition Act cannot be read in conformity with the Constitution.  

 
123. An ordinary or plain reading of sections 5(1)(a) and (b) of the Extradition Act reveals that 

these sections are disjunctive rather than conjunctive. This is because the word “or” appears at 

the end of section 5(1)(a) denoting that there are two different instances in which a Magistrate 

may issue a warrant of arrest in terms of section 5(1): under section 5(1)(a) or under section 

5(1)(b) of the Extradition Act.  The word “or” is a ‘classically disjunctive word’.71 

 
124. The applicant accepts that if sections 5(1)(a) and (b) were read conjunctively rather than 

disjunctively, this section will be constitutional. This is because section 5(1)(b) requires a 

Magistrate to be satisfied that there is information which evidences that a person is accused of, 

or has been convicted of, an offence in a foreign State, and that such offence is also an 

offence in South Africa. In short: this section adequately protects an individual’s freedom and 

security because of the judicial supervision that takes place.  

 

                                            
71 S v Jafta [2003] ZAECHC 18 (10 April 2003); Ngcobo and Others v Salimba CC; Ngcobo v Van Rensburg 1999 (2) SA 1057 
(SCA) at 1067J-1068D; Colonial Treasures v Great Eastern Collieries Ltd 1904 TS 716 at 719.  
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125. So, why should this Court not depart from the ordinary disjunctive effect of the word “or” in 

section 5(1)(a) of the Extradition Act, and read sections 5(1)(a) and (b) conjunctively by 

reading “or” as “and”?  

 
126. The answer lies in an interpretive rule that South African Courts have embraced for more than 

a century: when dealing with a provision that has the effect of taking away someone’s liberty, 

that provision must be interpreted restrictively, and not be given a meaning that departs from 

its ordinary meaning.72 Restrictive interpretation of penal provisions or provisions which 

interfere with the liberty of individuals generally, occurs so as to protect the liberty of an 

individual. This Court has recognised this approach to the interpretation of provisions 

affecting an individual’s liberty in Democratic Alliance v African National Congress where it was 

stated “the common law presumption in favour of interpreting penalty provisions restrictively therefore applies 

with added force under the Constitution”.73 A penal provision, or a provision that interferers with an 

individual’s liberty should not be read down through interpretation where such interpretation 

goes beyond the ordinary meaning.  

 
127. In S v Jordan, O’Regan and Sachs JJ refused to give section 20(1) (aA) of the Sexual Offences 

Act 23 of 1957 a constitutional meaning even where it would have been reasonable to do so. 

In this case, it would have been reasonable to read the words “any person” to include both the 

buyer and seller of commercial sex in order to remove the discriminatory effect of this section. 

But O’Regan and Sachs JJ did not adopt this interpretation because of the nature of the 

statute—i.e. a liberty-restricting enactment. Instead, the judgment of O’Regan and Sachs JJ 

reasons that it is more appropriate to declare the section unconstitutional because of its 

                                            
72 S v Ramgobin 1985 (4) SA 130 (N); Bull v Minister of Home Affairs 1986 (3) SA 870 (ZSC) at 875; S v Toms; S v Bruce 1990 
(2) SA 802 (A) 807C-G.  
73 Democratic Alliance v African National Congress 2015 (2) SA 232 (CC) [131].  
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discriminatory effect than to interpret the section in a manner that removes the 

discrimination.74   

 
128. Although section 39(2) requires every Court to interpret legislation in conformity with the 

Constitution, a Court will not do so where the effect of the constitutionally compliant 

interpretation strains the language of a provision and ascribes to it a meaning that it cannot 

ordinarily bear.75 This Court has recognised an additional principle: even where a reasonable 

meaning can be ascribed to a liberty-interfering provision, a Court should not deviate from the 

ordinary meaning because of the nature of the enactment. The reason for this is that 

provisions which take away the liberty of individuals must be clear and certain.76 As Moseneke 

J stated in Daniels v Campbell in which he held that provisions of the Intestate Succession Act 

81 of 1987 and the Maintenance of Surviving Spouses Act 27 of 1990 should be declared 

unconstitutional rather than interpreted in conformity with the Constitution,  “the rule of law 

requires legal certainty.”77  This is especially true in respect of penal and liberty-interfering 

statutes.  

 
129. Because section 5(1)(a) empowers a Magistrate to issue an arrest warrant on the say-so of the 

Minister, interfering with the liberty of an individual, it must be declared unconstitutional.  

 
 

D. Section 5(1(a) of the Extradition Act limits the applicant’s right to freedom and security of the 

person in an unjustifiable manner 

 

                                            
74 S v Jordan and Others 2002 (6) SA 642 (CC) [46].  
75 Investigating Directorate: Serious Economic Offences and Others v Hyundai Motor Distributors (Pty) Ltd and Others in re: Hyundai 
Motor Distributors (Pty) Ltd and Others v Smit NO and Others 2001 (1) SA 545 (CC) [24].  
76 R v Sibiya 1955 (4) SA 247 (A) at 256G-H; R v Oberholzer 1941 OPD 48 at 60 and S v Von Molendorff and Another 1987 
(1) SA 135 (T) at 169C.  
77 Daniels v Campbell 2004 (5) SA 331 (CC) [104].  
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130. Both in the High Court and in this Court, the Minister has not provided any justification by 

way of evidence for section 5(1)(a)’s infringement of the right to freedom and security of the 

person. The Minister has not argued that section 5(1)(a) does not deprive an individual of their 

freedom in an arbitrary manner or with just cause. And more importantly, the Minister has not 

argued that there are special considerations, or a special interest of the state that is uniquely 

achieved through section 5(1)(a).  

 
 
131. In NICRO, this Court stated “the Minister has the onus of proving that the admitted limitation of the 

right… is reasonable and justifiable”.78 And in Moise, this Court held “the burden of justification under 

section 36(1) rests on the party asserting that the limitation is saved by the application of the provisions of the 

section… the obligation includes not only the submission of legal argument but the placing before Court of the 

requisite factual material and policy considerations”.79  

 
132. The Minister has not produced any such factual material or policy considerations to justify the 

limitation. The soft suggestion by the Minister that section 5(1)(a) of the Extradition Act 

caters for urgent situations is also without merit. The Extradition Act caters for urgent 

situations by way of warrantless arrests (section 7 of the Extradition Act read with section 

40(1)(k) of the Criminal Procedure Act 51 of 1977). In the applicant’s case, the request for his 

extradition was submitted in 2009; the warrant for his arrest was issued on 11 August 2011, 

and the arrest only took place on 18 March 2015, some four and a half years later.80  

 
133. In any event, there is no justification that renders the section 5(1)a) infringement permissible, 

nor does section 5(1)(a) achieve any state interest in a proportionate manner.  

                                            
78 Minister of Home Affairs v NICRO 2005 (3) SA 280 (CC) [34].  
79 Moise v Greater Germiston Transitional Local Council 2001 (4) SA 491 (CC) [18].  
80 Answering affidavit: Lawrence Basset, record volume 2, page 100 and 101, paragraphs 5 and 8.  
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134. This Court has  held that the nature of the right to freedom is that it is “the foundation of many 

other rights specifically entrenched in the Constitution”.81  And that the right not to be deprived of 

one’s personal freedom is fundamental to realising the objectives of an open and democratic 

society.82 Any justification for the limitation of this right, therefore, has to be particularly 

strong. The Minister has not provided any justification, or motivated a special interest of the 

State, that can only be achieved through section 5(1)(a). 

 
135. It is established that every arrest constitutes a drastic invasion of an arrested person’s personal 

liberty.83 And it is incumbent on the state to justify that invasion.84 There is no justification 

which promotes a legitimate interest of the State in a proportionate manner. The interests of 

the State can be secured by placing before a Magistrate information relating to the identity of 

the person wanted by a foreign state; the offence for which they are wanted; South Africa’s 

legal position in respect of that offence, and similar evidence to that required for arrest in 

South Africa for a domestic offence. All of this may occur when a Magistrate issues a warrant 

of arrest in terms of section 5(1)(b) of the Extradition Act. But not when a Magistrate issues 

an arrest warrant in terms of section 5(1)(a). In terms of section 5(1)(a) the Minister simply 

accedes to the Minister’s instruction.  

 
136. For these reasons, section 5(1)(a) must be declared unconstitutional.  

 

VI. REMEDY & SUSPENSION 

 

                                            
81 Ferreira [78].  
82 De Lange [47].  
83 Zealand [25]; Brown and Another v DPP and Others 2009 (1) SACR 218 (C) 222A. 
84 Minister of Safety and Security v Kruger 2011 (1) SACR (SCA) [12]; Powell No v Van der Merwe [2005] 1 All SA149 (SCA) 
[59].   
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137. The Minister accepts that if this Court finds that either section 63 of the Drugs Act (and the 

Schedules made pursuant thereto) or section 5(1)(a) of the Extradition Act are inconsistent 

with the Constitution, it must declare them to be invalid.85   

 
138. The Minister, however, goes further and argues that if such declarations of invalidity are made, 

such declarations: 

 
138.1. Should only operate prospectively;86 and 

138.2. Should be suspended for a period of 24 months.87 

 

139. The applicant does not dispute that that the declarations of invalidity should operate 

prospectively, nor that Parliament should be afforded 24 months to remedy the invalidity.  

 
140. However, the applicant submits that it would be just and equitable in terms of section 

172(1)(b) of the Constitution for this Court to make one more order: that the applicant’s 

extradition enquiry should not proceed until the final promulgation of laws to remedy the 

unconstitutional defect(s) identified in this application. 

 
141. Put differently: It would be neither fair nor just to extradite a person for conduct which South 

Africa may in the near future decide is not criminal conduct. 

 
142. It is well-established that extraditions may only occur if the conduct for which the suspect is 

sought is a crime both in the requesting country, and in South Africa.  This is the principle of 

double criminality.88 

                                            
85 Opposing affidavit: Lawrence Basset, page 290-2, paragraph 54. 
86 Opposing affidavit: Lawrence Basset, page 290-2, paragraph 54. 
87 Opposing affidavit: Lawrence Basset, page 292-5, paragraph 55.   
88 Patel v National Director of Public Prosecutions 2017 (1) SACR 456 (SCA) at paras 8-9. 
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143. But it is incontrovertible that the laws regulating cannabis are currently in flux.  This applies to 

South Africa, but also internationally.89 

 
144. There is a realistic prospect that in future the legislature will choose to legalise cannabis and 

place it on par with, for example, alcohol or nicotine.  The current position – in which 

cannabis may be possessed and used privately but not for commercial purposes – is without 

precedent or parallel and may well not be sustainable. 

 
145. The just and equitable remedy is therefore to allow the legislature to decide – as it must, within 

24 months of Prince III– how cannabis is to be regulated in South Africa.  If the applicant’s 

alleged conduct vis-à-vis cannabis is nevertheless illegal once that process is complete, then his 

extradition enquiry may proceed on that basis.  

 
146. But if the legislature legalised cannabis, the applicant will be entitled to the full protection of 

South African law at his extradition enquiry.  

 
147. It is submitted this is the outcome which is just and equitable.  It would not be just and 

equitable for the Applicant to be extradited to the UK to face criminal sanctions for offences 

relating to cannabis, when that self-same conduct would not be illegal in South Africa. 

 

VII. CONCLUSION AND COSTS  

 
148. One final matter remains. The High Court found that there should be no order as to costs 

because the applicant only enjoyed a measure of success. The High Court reasons that because 

the applicant was only successful in declaring section 63 of the Drugs Act unconstitutional, 

                                            
89 C.f. the table at the end of Prince, listing all the countries which have decriminalised or legalised cannabis. 
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but not Schedules 1 and 2 in their entirety, or section 5(1)(a) of the Extradition Act, the 

principles of Biowatch require the parties be liable for their own costs.90 

 
149. It is submitted that this understanding of Biowatch is flawed. The Biowatch rule exists to protect 

unsuccessful litigants from the chilling effects of adverse costs orders in litigation on 

important constitutional questions.  

 
150. The applicant was not an unsuccessful litigant. He was successful in his challenge to section 63 

of the Drugs Act and should have been entitled to his costs on this basis.  

 
151. Even though the applicant was unsuccessful in the High Court in respect of the challenge to 

section 5(1)(a) of the Extradition Act, he should not be deprived of his costs in respect of his 

successful challenge to section 63 of the Drugs Act.  

 
152. For all of these reasons, the applicant submits that the following orders should be made:  

 
152.1. It is confirmed that section 63 of the Drugs and Drug Trafficking Act 140 of 1992 and 

all Schedules made in terms of section 63 are inconsistent with the Constitution of the 

Republic of South Africa, 1996 and invalid; 

 
152.2. Leave to appeal is granted in respect of the applicant’s challenge to section 5(1)(a) of the 

Extradition Act 67 of 1962;  

 
152.3. It is declared that section 5(1)(a) of the Extradition Act 67 of 1962 is inconsistent with 

the Constitution and invalid;  

 

                                            
90 High Court judgment, record volume 3, page 226, paragraph 45.  



 39 

152.4. The orders made in 152.1 and 152.3. above are suspended for 24 months to allow 

Parliament to remedy the defect;  

 
152.5. The orders made in 152.1. and 152.3. do not operate retrospectively;  

 
152.6. The applicant’s extradition enquiry to be held under sections 9 and 10 of the Extradition 

Act 67 of 1962 shall commence after Parliament has corrected the defects in the Drugs 

Act 140 of 1992;  

 
152.7. Ordering the first respondent to pay the applicant’s costs, including the costs of two 

counsel in the High Court and in this Court.  

 
ANTON KATZ SC  

DAVID SIMONSZ  

KESSLER PERUMALSAMY  

Counsel for the Applicant.  

Chambers, Cape Town  

09 January 2020. 
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