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I, the undersigned, 

   LAWRENCE BASSETT, 

do hereby make oath and say: 

1. I am a Deputy Chief State Law Adviser in the Chief Directorate: 

Legislative Development within the Department of Justice and 

Constitutional Development (‘the DoJ&CD’). 

2. I am authorised to make this affidavit, and to oppose these proceedings on 

behalf of the First Respondent (‘the Minister’ or ‘the Minister of Justice’), 

who is the member of the national executive responsible for the 

administration of the Drugs and Drug Trafficking Act 140 of 1992 (‘the 

Drugs Act’) and the Extradition Act 67 of 1962 (‘the Extradition Act’). 

3. The facts deposed hereto are within my personal knowledge, save where the 

context indicates otherwise, and are true and correct.   

4. I have read the founding affidavit of the Applicant in support of his 

applications in terms of Rules 16(4) and 19(2) of the Rules of this Court, 

and answer thereto as more fully appears hereunder. 
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5. In the Western Cape Division of the High Court the Applicant challenged 

the constitutional validity of section 63 of and the Schedules to, the Drugs 

Act, as well as section 5(1)(a) of the Extradition Act.  The High Court 

upheld the Applicant’s constitutional challenge to section 63 of the Drugs 

Act and to the amendments to the Schedules made thereunder by the 

Minister (but not to the remainder of the Schedules as enacted by 

Parliament), and dismissed his constitutional challenge to section 5(1)(a) of 

the Extradition Act. 

6. In the present proceedings the Applicant seeks orders confirming the High 

Court’s orders of constitutional invalidity, and granting him leave to appeal 

to this Court against the High Court’s dismissal of his constitutional 

challenges to the remainder of the Schedules to the Drugs Act and to 

section 5(1)(a) of the Extradition Act. 

7. The Minister opposes the confirmation of the orders of constitutional 

invalidity and the application for leave to appeal. 

8. In what follows I deal, briefly, with the following: 

8.1. the salient facts; 

8.2. the reason why section 63 of the Drugs Act does not apply to the 

criminalisation by that Act of the possession of or dealing in cannabis 
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(dagga) and the Applicant’s consequent lack of locus standi to 

challenge the constitutionality of section 63 of the Drugs Act and the 

Schedules thereto; 

8.3. the warrant for the Applicant’s arrest issued by the Fifth Respondent 

(‘the Pretoria Magistrate’), which was issued under both section 

5(1)(a) and section 5(1)(b) of the Extradition Act, and the reasons why 

this Court should not enquire into and determine the constitutionality 

of section 5(1)(a); 

8.4. in the alternative, the reasons why section 5(1)(a) of the Extradition 

Act does not unconstitutionally infringe the right of everyone in 

section 12(1)(a) of the Constitution of the Republic of South Africa, 

1996 (‘the Constitution’) not to be deprived of freedom arbitrarily or 

without just cause; 

8.5. the just and equitable orders under section 172(1)(b) of the 

Constitution should this Court declare unconstitutional and invalid 

under section 172(1)(a) any or all of section 63 of the Drugs Act, the 

amendments to the Schedules thereto made under section 63, the 

Schedules as a whole or 5(1)(a) of the Extradition Act; 

8.6. the costs orders made by the High Court and to be made by this Court. 
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THE SALIENT FACTS 

9. The events in England that led to the request for the Applicant’s extradition 

from South Africa to the United Kingdom of Great Britain and Northern 

Ireland (‘the UK’) appear from two affidavits in the extradition request 

which the Applicant attached to his founding papers in the High Court.  The 

deponents are PC Wilde of the Cumbria Police and Ms Riley of the Crown 

Prosecution Service. 

10. In summary, what the UK authorities allege is the following: 

10.1. On 12 March 2008, while the Applicant was living in Penrith, 

England, the British police, in his presence, searched his home as well 

as a unit he was renting in an industrial estate at Kirkby Thore and a 

unit he was renting in another industrial estate at Wigton.  In his house 

they found dried cannabis and a vacuum cleaner which had been 

adapted to dry it.  In the units they found 1295 cannabis plants 

growing under heat lamps, with an estimated street value (once mature 

and harvested) of between £57 185 and £95 983.  There were 13 

fingerprint matches with the Applicant on items seized from the units.  

The Applicant was arrested for possession of cannabis with intent to 

supply. 
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10.2. On 13 March 2008 the Applicant was interviewed by police officers in 

the presence of his solicitor.  He answered ‘no comment’ to all 

questions asked.  At the conclusion of the interview he was granted 

police bail to return to a police station in Carlisle on 15 May 2008. 

10.3. As the Applicant failed to answer his bail, a warrant for his arrest was 

issued by a magistrate’s court in Carlisle on 30 January 2009.  The 

offences mentioned in the warrant include possession of cannabis with 

intent to supply at the two industrial units.  The maximum penalty on 

conviction for that offence is 14 years’ imprisonment. 

11. Sometime between 12 May 2011 (the date of the authentication of the 

extradition request by Mr McMorran of the Extradition Section in the UK 

Home Office) and 11 August 2011 (the date of the issuing of the warrant 

for the Applicant’s arrest by the Pretoria Magistrate), the Minister of Justice 

sent the Magistrate a notification under section 5(1)(a) of the Extradition 

Act to the effect that he had received the extradition request. 

12. On 18 March 2015 the Applicant was arrested under the warrant and 

brought before the Somerset West Magistrate.  He was represented by 

counsel.  The matter was postponed for an extradition enquiry and he was 

released on bail.  His bail has been extended since then. 
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13. On 5 August 2015 the Applicant launched the proceedings in the High 

Court. 

THE CHALLENGE TO THE CONSTITUTIONALITY OF SECTION 63 

OF THE DRUGS ACT AND ITS SCHEDULES 

14. In these proceedings the Applicant seeks, in effect, an order declaring that 

section 63 of the Drugs Act and all the Schedules thereto are inconsistent 

with the Constitution and invalid. 

15. The Drugs Act contains three Schedules, of which only Schedules 1 and 2 

are relevant for present purposes.  Schedule 1, which consists of two parts, 

lists substances that are useful for the manufacture of drugs.  Schedule 2 

consists of three parts: Part I lists dependence-producing substances; Part II 

lists dangerous dependence-producing substances; and Part III lists 

undesirable dependence-producing substances. 

16. As will become clear below, the Schedules to the Drugs Act were enacted 

by Parliament together with the Act itself.  Only the subsequent 

amendments to the Schedules were made in terms of section 63. 

17. The Applicant’s supposed legal interest in the constitutionality of section 63 

of the Drugs Act and the Schedules thereto arises because of the double 

criminality requirement of our extradition law.  What he hopes to achieve 
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with his challenges is to avoid his extradition to the UK on the ground that 

offences with which he is charged there and for which his extradition is 

sought, are not offences under (valid) South African law. 

The double criminality requirement 

18. Section 1 of the Extradition Act, in its relevant part, defines ‘extraditable 

offence’ as meaning ‘any offence which in terms of the law of the Republic 

and of the foreign State concerned is punishable with a sentence of 

imprisonment or other form of deprivation of liberty for a period of six 

months or more…’. 

19. Article 2.1 of the European Convention on Extradition, to which the UK is 

a party and South Africa acceded on 13 May 2003 (GN 666 in GG 24872 of 

13 May 2003), provides: ‘Extradition shall be granted in respect of offences 

punishable under the laws of the requesting Party and of the requested 

Party by deprivation of liberty or under a detention order for a maximum 

period of at least one year or by a more severe penalty’.  When acceding to 

the Convention, in line with our Extradition Act, South Africa lowered the 

threshold to six months. 

20. In Patel v National Director of Public Prosecutions 2017 (1) SACR 456 

(SCA) at para 40 it was held the relevant date for determining double 
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criminality is the date of the extradition request, more specifically the 

conduct had to be criminal under the law of South Africa on that date.  

Applied to the facts of the present case, this means a date between 12 May 

and 11 August 2011. 

The relevant criminalising provisions of the Drugs Act 

21. The criminalising provisions of the Drugs Act relevant to the present case 

are the following: 

21.1. Section 4(b), in its relevant part, provides: ‘No person shall use or 

have in his possession- … any undesirable dependence-producing 

substance, unless (i) …’. 

21.2. Section 1(1) defines: 

21.2.1. ‘possess’, in relation to a drug, as including ‘to keep or to 

store the drug, or to have it in custody or under control or 

supervision’; and 

21.2.2. ‘undesirable dependence-producing substance’ as meaning 

‘any substance or any plant from which a substance can be 

manufactured included in Part III of Schedule 2’. 
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21.3. Part III of Schedule 2 includes, in its relevant part, ‘Cannabis (dagga), 

the whole plant or any portion or product thereof…’. 

21.4. Section 5(b), in its relevant part, provides: ‘No person shall deal in- … 

any undesirable dependence-producing substance, unless (i) …’. 

21.5. Section 1(1) defines ‘deal in’, in relation to a drug, as including 

‘performing any act in connection with the transhipment, importation, 

cultivation, collection, manufacture, supply, prescription, 

administration, sale, transmission or exportation of the drug’. 

21.6. Section 13(d) provides that any person who contravenes section 4(b) 

shall be guilty of an offence. 

21.7. Section 13(f) provides that any person who contravenes section 5(b) 

shall be guilty of an offence. 

21.8. Section 17(d) provides that any person convicted of an offence under 

section 13(d), shall be liable to, amongst others, imprisonment for a 

period not exceeding 15 years. 

21.9. Section 17(e) provides that any person convicted of an offence under 

section 13(f), shall be liable to, amongst others, imprisonment for a 

period not exceeding 25 years. 
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22. It is clear that, on the face of the Drugs Act, the requirement of double 

criminality is met on the facts of this case. 

The effect of the orders of constitutional invalidity in Prince 

23. On 18 September 2018 this Court delivered its judgment in Minister of 

Justice and Constitutional Development and Others v Prince (Clarke and 

Others Intervening); National Director of Public Prosecutions and Others v 

Rubin; National Director of Public Prosecutions and Others v Acton 2018 

(6) SA 393 (CC) (‘Prince’), which culminated in the following orders 

relevant to the provisions of the Drugs Act described above: 

‘10. It is declared that, with effect from the date of the handing-down of 

this judgment, the provisions of ss 4(b) of the Drugs and Drug Trafficking 

Act 140 of 1992 read with part III of sch 2 to that Act … are inconsistent 

with right to privacy entrenched in s 14 of the Constitution and, therefore, 

invalid to the extent that they make the use or possession of cannabis in 

private by an adult person for his or her own consumption in private a 

criminal offence. 

11. It is declared that, with effect from the date of the handing-down of 

this judgment, the provisions of s 5(b) of the Drugs and Drug Trafficking 

Act 140 of 1992 read with part III of sch 2 to that Act and with the 

definition of the phrase “deal in” in s 1 of the Drugs and Drug Trafficking 

Act 140 of 1992 are inconsistent with the right to privacy entrenched in s 

14 of the Constitution and are, therefore, constitutionally invalid to the 

extent that they prohibit the cultivation of cannabis by an adult in a 

private place for his or her personal consumption in private. 

12. The operation of the orders in paras 10 and 11 above is hereby 

suspended for a period of 24 months from the date of the handing-down of 

this judgment to enable Parliament to rectify the constitutional defects. 
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13. During the period of the suspension of the operation of the order of 

invalidity: 

(a) s 4(b) of the Drugs and Drug Trafficking Act 140 of 1992 shall be read 

as if it has subpara (vii) which reads as follows: “(vii) in the case of an 

adult, the substance is cannabis and he or she uses it or is in possession 

thereof in private for his or her personal consumption in private”; 

(b) the definition of the phrase “deal in” in s 1 of the Drugs and Drug 

Trafficking Act 140 of 1992 shall be read as if the words “other than the 

cultivation of cannabis by an adult in a private place for his or her 

personal consumption in private” appear after the word “cultivation” but 

before the comma’. 

24. The judgment and orders in Prince are not retrospective, i.e. they apply 

prospectively from 18 September 2018 only.  They consequently can have 

no effect on the operation of the double criminality requirement in the 

present matter, which was satisfied when the extradition request was made 

in 2011. 

25. In any event, the judgment and orders in Prince are confined to the 

possession and cultivation of cannabis by an adult in a private place for his 

or her personal consumption in private.  They consequently can have no 

effect on the operation of the double criminality requirement in the present 

matter, because the offences for which the applicant’s extradition is sought 

arise from his (alleged) large-scale commercial cultivation and possession 

of cannabis for commercial purposes. 
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Section 63 of the Drugs Act and the amendments to the Schedules 

26. Section 63 of the Drugs Act, provides as follows: 

‘63  Amendment of Schedules 1 and 2 

The Minister may by notice in the Gazette and after consultation with the 

Minister of National Health- 

(a) include any substance or plant in Schedule 1 or 2; 

(b) delete any substance or plant included in that Schedule; or 

(c) otherwise amend that Schedule.’ 

 

27. The Applicant contends that section 63 of the Drugs Act effects a 

delegation of plenary legislative power from the legislative branch of 

government to its executive branch, without any guidance or limits on the 

exercise of that power, in breach of the doctrine of separation of powers 

enshrined in the Constitution. 

28. The Drugs Act, including the Schedules, was enacted by Parliament and 

came into force on 30 April 1993. 

29. In the period since the commencement of the Drugs Act, Schedules 1 and 2 

have been amended six times in terms of section 63, namely by (a) GN 

R1765 of 1 November 1996 which amended Part III of Schedule 2; (b) GN 

R344 of 13 March 1998 which amended Parts I and II of Schedule 1; (c)  
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GN R760 of 11 June 1999 which amended Parts I, II and III of Schedule 2; 

(d) GN R521 of 15 June 2001 which amended Part I of Schedule 1 and 

Parts I to III of Schedule 2; (e) GN R880 of 8 October 2010 which amended 

Part II of Schedule 1; and (f) GN R222 of 28 March 2014 which amended 

Parts I to III of Schedule 2. 

30. In order to succeed in his constitutional challenge to section 63 and 

Schedule 2, the Applicant’s attack must be premised on a contention that 

the inclusion of cannabis in Part III of Schedule 2 occurred by means of the 

process of inclusion or amendment provided for in section 63 of the Drugs 

Act. 

31. The Applicant, correctly, makes no such averment in his founding affidavit 

because the listing of cannabis in Part III of Schedule 2 of the Drugs Act 

occurred as a result of the original enactment of the Act and its Schedules 

by Parliament.  That is because it did not occur as a result of the 

amendment of Schedule 2 by the Minister of Justice, acting after 

consultation with the Minister of Health, in terms of section 63 of the Drugs 

Act. 

32. The Applicant’s contention that the source of the Schedules in the Drugs 

Act is not Parliament, but rather two members of the executive, is therefore, 
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as a matter of fact, not correct insofar as it relates to the listing of cannabis 

as an undesirable dependence producing substance in Schedule 2. 

33. Consequently, the Applicant lacks the necessary locus standi to challenge 

the constitutionality of section 63 of the Drugs Act and the amendments to 

the Schedules made in terms of section 63 because he is not a person 

directly affected by any of the amendments to the Schedules made under 

section 63.  (The requirement for standing in constitutional matter is ‘a 

litigant must show that his or her rights or interests are directly affected by 

the challenged law or conduct’ (Giant Concerts CC v Rinaldo Investments 

(Pty) Ltd and Others 2013 (3) BCLR 251 (CC) para 41, my underlining).) 

34. For this reason, the orders of constitutional invalidity made by the High 

Court in relation to section 63 of the Drugs Act and the amendments to the 

Schedules made thereunder, should not be confirmed. 

35. Turning to the Applicant’s intended appeal directly to this Court against the 

High Court’s refusal to declare the remainder of the Schedules to the Drugs 

Act unconstitutional and invalid, it is overbroad because cannabis is listed 

in Part III of Schedule 2 only.  The Applicant has not made out a case of his 

being adversely affected in any way by the listing of any other substances in 

the Schedules to the Drugs Act.  The Applicant therefore lacks any 

reasonable prospect of successfully showing that he has the necessary locus 
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standi to challenge the remainder of the Schedules to the Drugs Act.  It is 

thus not in the interests of justice to grant the Applicant leave to appeal 

against the High Court’s refusal to declare the remainder of the Schedules 

to the Drugs Act unconstitutional and invalid. 

THE CHALLENGE TO SECTION 5(1)(a) OF THE EXTRADITION ACT 

The warrant of arrest 

36. As appears from the chronology of relevant events set out above, when 

issuing the warrant for the Applicant’s arrest on 11 August 2011 the 

magistrate relied on the provisions of both section 5(1)(a) and section 

5(1)(b) of the Extradition Act. 

37. Section 5(1) provides:  

‘(1) Any magistrate may, irrespective of the whereabouts or suspected 

whereabouts of the person to be arrested, issue a warrant for the arrest of 

any person- 

(a) upon receipt of a notification from the Minister to the effect that a 

request for the surrender of such person to a foreign State has been 

received by the Minister; or 

(b) upon such information of his or her being a person accused or 

convicted of an extraditable offence committed within the 

jurisdiction of a foreign State, as would in the opinion of the 

magistrate justify the issue of a warrant for the arrest of such 

person, had it been alleged that he or she committed an offence in 

the Republic.’ 
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38. The warrant of arrest reads: 

‘WHEREAS a request under Section 4(1) of the Extradition Act 67 of 

1962, has been received AND a notification under Section 5(1)(a) of the 

Act for the surrendering of one JASON SMIT has been issued by the 

Minister. 

 WHEREAS I am in receipt of information under oath that  a warrant of 

arrest has been issued in the UNITED KINGDOM against JASON SMIT 

and he is wanted to answer a complaint, charging him with crimes 

relating to PRODUCING AND CULTIVATING A CONTROLLED 

DRUG AND POSSESSION OF CONTROLLED DRUG UNDER THE 

MISUSE OF DRUGS ACT 1971. 

AND WHEREAS I am also of the opinion, based upon information 

placed before me, that the issuing of a warrant of arrest under Section 

5(1)(a) of the Extradition Act 67 of 1962, in respect of JASON SMIT 

would have been justified on the similar charge of CULTIVATION OF 

DAGGA AND POSSESSION OF AND OR DEALING IN DAGGA had 

it been alleged that he committed the said offence in the Republic, and 

that he is a person liable to be surrendered to the UNITED KINGDOM. 

You are hereby directed to arrest him and bring him before a lower court 

in accordance with the provisions of Section 50 of the Criminal 

Procedure Act, 1977 (Act 51 of 1977).’ 

39. The warrant firstly stated a request under section 4(1) of the Extradition Act 

had been received and the Minister had issued a notification under section 

5(1)(a). 

40. The warrant further stated: 

40.1. the Magistrate was in receipt of information under oath to the effect 

that a warrant of arrest had been issued in the United Kingdom against 

him the Applicant, where he is wanted to answer a complaint charging 
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him with crimes relating to producing and cultivating a controlled 

drug, and possession of a controlled drug under the UK’s Misuse of 

Drugs Act 1971, the controlled drug in question being cannabis; and 

40.2. the Magistrate was of the opinion that the issuing of the warrant of 

arrest would have been justified on a similar charge of cultivation of 

dagga, and possession of and/or dealing in dagga, had it been alleged 

that the Applicant committed the said offences in South Africa, and 

further the Applicant is a person liable to be surrendered to the UK. 

41. It is apparent from the wording of the warrant of arrest, therefore, that the 

Magistrate issued the warrant on two bases: 

41.1. the first basis was the Minister’s notification and section 5(1)(a) of the 

Extradition Act; 

41.2. the second basis was the grounds stipulated in section 5(1)(b), namely, 

his opinion based on information placed before him that a warrant of 

arrest would be justified had it been alleged that the Applicant 

committed the said offences in South Africa, and that the Applicant 

was a person liable to be surrendered to the UK. 
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An enquiry into the constitutionality of section 5(1)(a) is unnecessary 

42. It follows that even if this Court were to find that section 5(1)(a) is 

unconstitutional and invalid, this would be of no assistance to the Applicant 

because the warrant of arrest was also issued in terms of section 5(1)(b) and 

therefore remains valid. 

43. Thus, even if the first decision is bad (because section 5(1)(a) is 

unconstitutional and invalid), that has no effect on the magistrate’s decision 

in terms of section 5(1)(b). 

44. Indeed, the foundation of the Applicant’s constitutional attack on section 

5(1)(a) is that it entails the magistrate deferring to the decision of the 

Minister, rather than being independently satisfied that there is good reason 

for the person’s arrest for purposes of an extradition enquiry (which is what 

section 5(1)(b) requires the magistrate to consider and decide). 

45. There is consequently no question of the issuing of the notification in terms 

of section 5(1)(a) substantially influencing the magistrate’s decision that the 

double criminality requirement in section 5(1)(b) was satisfied by the 

affidavit evidence presented to him. 

46. This Court should consequently not enquire into and determine the 

constitutionality of section 5(1)(a). 
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In any event, section 5(1)(a) is not unconstitutional 

47. In the event this Court does consider it necessary to decide the Applicant’s 

attack on section 5(1)(a) of the Extradition Act, the Court should uphold the 

High Court’s finding for the reasons discussed below.  

48. Section 5(1)(a) does not infringe the right of everyone in section 12(1)(a) of 

the Constitution not to be deprived of freedom arbitrarily or without just 

cause, i.e. is a justifiable limitation of freedom. 

49. The issuing by a magistrate of a warrant of arrest upon receipt of a 

notification from the Minister that a request for the person’s extradition has 

been received from a foreign state, is necessary: 

49.1. in order to ensure that the person in question does not abscond – most 

persons whose extradition is sought are (internationally) mobile and 

many know they are fugitives from justice in the requesting State and 

have a strong incentive to flee; and further 

49.2. so as to bring such person before a Magistrate for purposes of an 

extradition enquiry in terms of section 9 of the Extradition Act. 

50. When considered within the context and framework of the extradition 

process established and regulated by the Extradition Act, it is clear that the 
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arrest of a person under the authority of a warrant issued in terms of section 

5(1)(a) is not ‘arbitrary or without just cause’.  On the contrary, it is the 

first step in a process which is designed to balance South Africa’s 

international interests and obligations and the rights and freedoms of the 

person whose extradition is sought. 

51. That process includes a number of safeguards aimed at protecting the 

interests of the person in question.  They include the following: 

51.1. Section 9 provides that where a person has been arrested he or she 

must, as soon as possible, be brought before a Magistrate in whose 

area of jurisdiction the arrest occurred, whereupon the Magistrate 

must hold an enquiry with a view to the surrender of the person 

concerned to the requesting State.  In addition, the person may apply 

for and be granted bail as soon as possible after his or her arrest, i.e. 

before the extradition enquiry is held, as indeed happened in this case. 

51.2. Section 10(3) provides that if, at the end of an extradition enquiry in 

terms of section 9, the Magistrate finds that the evidence does not 

warrant the issuing of an order of committal or that the required 

evidence is not forthcoming (i.e. presented before the Magistrate) 

within a reasonable time, the Magistrate must discharge the person 

brought before him. 
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52. These are not only important safeguards of the liberty of persons such as the 

Applicant whose extradition is sought.  They further underscore that the 

deprivation of liberty resulting from the initial arrest under a section 5(1)(a) 

warrant is not ‘arbitrary or without just cause’.  There is no reasonable 

prospect of this Court holding otherwise. 

Conclusion as to the challenge to section 5(1)(a) 

53. It is therefore not in the interests of justice to grant the Applicant leave to 

appeal to this Court against the High Court’s dismissal of his challenge to 

the constitutionality of section 5(1)(a) of the Extradition Act. 

SECTION 172(1)(b) OF THE CONSTITUTION 

54. Should this Court confirm the constitutional invalidity of section 63 of the 

Drugs Act and all the amendments to the Schedules made in terms thereof, 

or confirming the constitutional invalidity of section 63 and make an order 

invalidating all the Schedules made in terms thereof, then, for the following 

reasons, I submit this Court should grant an order in terms of s 172(1)(b)(i) 

of the Constitution to the effect that the declaration of unconstitutionality 

will operate prospectively only, i.e. have no effect on anything done in 

terms of section 63 of the Drugs Act prior to the date of the order of 

invalidity: 
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54.1. Ever since the enactment of the Drugs Act, the Minister has exercised 

the powers conferred by section 63 of the Drugs Act in good faith so 

as to ensure the control of scheduled substances, which is one of the 

objects of the Drugs Act, more specifically to protect the welfare of 

the public and to prevent the use, possession and dealing in 

undesirable dependence producing substances in uncontrolled 

circumstances.  There is no evidence or even any allegation to the 

effect that the Minister acted in any way other than in good faith in 

exercising their powers under section 63. 

54.2. If section 63 of the Drugs Act is declared unconstitutional and invalid 

with retrospective effect, the result will be the setting aside of all of 

the amendments to the Schedules thereunder.  An order setting aside 

all the Schedules to the Drugs Act, will also operate with retrospective 

effect (to the date of the commencement of the Constitution).  Any 

such retrospective invalidation would be inimical to the public 

interest, to the interests of proper administration, and in relation to 

concluded, ongoing or future prosecutions for contraventions of 

sections 4(b) and 5(b) of the Drugs Act, to the interests of justice. 

54.3. With specific reference to the adverse impact of any retrospective 

order of invalidity on the interests of justice, I point out that, as 

appears from the penalties provided by sections 13(d) and (f) and 
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17(d) and (e) of the Drugs Act, contraventions of sections 4(b) and 

5(b) are very serious.  A disruption in the prosecution of suspected 

offenders should occur only if the proper administration of justice so 

requires.  Otherwise, with specific reference to contraventions of s 

5(b), unscrupulous criminals who have no concern about the lives they 

ruin by their dealing in undesirable dependence producing substances 

(generally a hugely profitable business) may go free and the 

administration of justice may fall into disrepute.  A declaration of 

invalidity with any general retrospective effect, would impact 

negatively on good government and the proper administration of 

justice by rendering unlawful all such criminal proceedings initiated 

after the specified retrospective date. 

55. In the eventuality described in the preceding paragraph, I further submit 

that this Court should exercise the discretion conferred on it by section 

172(1)(b) of the Constitution to suspend the declaration of invalidity for a 

period of 24 months to allow Parliament to correct the defect, for the 

following reasons: 

55.1. There are at least two ways in which the defect can be corrected, both 

of which will result in detailed amendments to the Drugs Act. 
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55.2. The first is the re-enactment by Parliament of the current Schedules.  

When doing so, Parliament will have to consider whether the contents 

of any of the Schedules require modification. 

55.3. The second is to retain the conferral on the Minister of Justice of the 

power to amend the Schedules, but to specify in section 63 or 

elsewhere in the Drugs Act a clear and binding framework for the 

exercise of those powers (i.e. for the inclusion of substances in 

particular schedules) based on criteria such as a substance’s potential 

for abuse and currently accepted medical use in treatment in South 

Africa, and South Africa’s obligations under relevant international 

treaties (namely the Single Convention on Narcotic Drugs (1961), the 

Convention on Psychotropic Substances (1971) and the United 

Nations Convention against Illicit Traffic in Narcotic Drugs and 

Psychotropic Substances (1988), all of which are based on and operate 

with reference to schedules of tables of drugs or substances).  Such an 

amendment to the Drugs Act would also provide that prior to 

exercising the power to make or amend the Schedules the Minister of 

Justice must also follow a public-participation process, except in 

emergencies where urgent regulatory action is required, in which case 

the Minister of Justice should reconsider the matter after following a 

public-participation process. 
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55.4. A 24-month period is reasonable for the enactment of an amending 

Act of either sort.  In broad terms the following  are the processes and 

procedures to be followed in preparing a Bill and promoting it in 

Parliament: The draft Bill must be researched and prepared by the 

DoJ&CD for consideration by the Minister.  Once approved by the 

Minister it is subjected to a public consultation process.  The 

comments received must be considered and proposals made must be 

accommodated where necessary.  The Bill must also be considered 

and approved by THE relevant Cabinet cluster, in the Department’s 

case, the Justice, Crime Prevention and Security Cluster.  The adapted 

Bill is then submitted to the Office of the Chief State Law Adviser 

(‘OCSLA’) for provisional certification. Once certified provisionally 

by the OCSLA the Bill can be submitted to Cabinet for approval to 

table it in Parliament.  The parliamentary process includes the 

DoJ&CD briefing the National Assembly’s (‘NA’) Portfolio 

Committee on Justice and Correctional Services on the Bill, public 

hearings by the Committee on the Bill, the (possible) making of 

amendments to the Bill by the Committee and the debate on and 

passing of the Bill by the NA.  The Bill is then referred to the National 

Council of Provinces (‘NCOP’) where a process similar to that in the 

NA is followed.  Finally, the Bill, as passed by the NA and the NCOP, 
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is submitted to the President for his assent and for the promulgation of 

the resulting Act. 

55.5. During that 24 month period not only should the current Schedules 

remain valid and fully operative, so as to avoid any gaps, but they 

should also be capable of amendment should circumstances so require.  

Ongoing changes are required, amongst other things, to comply with 

treaty obligations and to curb the distribution of newly-designed 

substances which are susceptible to abuse. 

56. For similar reasons as those set out immediately above in relation to the 

Drugs Act (excluding, of course, paragraphs 55.1 to 55.3 which are specific 

to the Drugs Act only), if the Court were to find that the constitutionality of 

section 5(1)(a) of the Extradition Act is engaged by the facts of this case, 

and if this Court were to further hold that the section is unconstitutional and 

invalid, then the Court should grant an order in terms of s 172(1)(b)(i) of 

the Constitution to the effect that the declaration of unconstitutionality will 

operate prospectively only, i.e. have no effect on anything done in terms of 

section 5(1)(a) prior to the date of the order of invalidity. 

57. I note the Applicant has conceded that any orders of unconstitutionality 

should be purely prospective and be suspended to allow Parliament to 

rectify the defects. 
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COSTS 

58. I submit the costs order made by the High Court in this matter is not 

assailable because the Applicant’s real interest in the relief sought in this 

matter is to delay his extradition proceedings as long as possible.  This fact 

is illustrated by the Applicant’s prayer before the High Court that the 

extradition enquiry be suspended pending the determination of his 

constitutional challenges to the Drugs Act and Extradition Act. 

59. As regards the costs of the present application to this Court, if the 

application fails the Applicant should be ordered to pay the Minister’s costs 

because he is persisting with constitutional challenges to statutory 

provisions which do not affect him directly.  In addition, as stated above, he 

has conceded that any orders of unconstitutionality this Court may confirm 

or make should not have any retrospective effect and should be suspended 

for a period.  It follows that the Applicant accepts that the outcome of this 

litigation will have no effect on his extradition enquiry. 

60. I submit the present is a case where the engagement of at least two counsel 

was and is a reasonable precaution. 
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CONCLUSION 

61. In the premises, the First Respondent prays for orders in the following 

terms: 

61.1. an order that the orders of constitutional invalidity made by the High 

Court not be confirmed; 

61.2. an order that the Applicant’s application for leave to appeal against 

the High Court’s dismissal of his other constitutional challenge to the 

Drugs Act, against his constitutional challenge to section 5(1)(a) of 

the Extradition Act and against its order as to costs, be dismissed; and 

61.3. an order that the Applicant be ordered to pay the First Respondent’s 

costs in this Court, including the costs of two counsel. 

 

______________________ 

LAWRENCE BASSETT 

 

I certify that the deponent acknowledged to me that he knows and understands 

the contents of this declaration, that he has no objection to taking the prescribed 

oath and considers it to be binding on his conscience. 
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Signed and sworn to before me at ________________________on this ____ day 

of September 2019. 

 

______________________________ 

COMMISSIONER OF OATHS 


