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[bookmark: _Hlk29547125][bookmark: _GoBack]IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA
CASE NUMBER: CCT 278/2019
CCT 279/19

In the matter between:

	AMABHUNGANE CENTRE FOR INVESTIGATIVE JOURNALISM NPC
	First Applicant 

	
	

	SOLE, STEPHEN PATRICK
	Second Applicant 

	
	

	and
	

	
	

	MINISTER OF JUSTICE AND CORRECTIONAL
SERVICES
	First Respondent 

	
	

	MINISTER OF STATE SECURITY
	Second Respondent 

	
	

	MINISTER OF COMMUNICATIONS 
	Third Respondent 

	
	

	MINISTER OF DEFENCE AND MILITARY VETERANS
	Fourth Respondent 

	
	

	MINISTER OF POLICE
	Fifth Respondent

	
	

	THE OFFICE OF THE INSPECTOR-GENERAL OF INTELLIGENCE
	Sixth Respondent

	
	

	THE OFFICE FOR INTERCEPTIONS CENTRES
	Seventh Respondent

	
	

	THE NATIONAL COMMUNICATIONS CENTRE
	Eighth Respondent

	
	

	THE JOINT STANDING COMMITTEE ON
INTELLIGENCE
	Ninth Respondent

	
	

	THE STATE SECURITY AGENCY
	Tenth Respondent




FIFTH RESPONDENT’S PRACTICE NOTE 

NATURE OF THE PROCEEDINGS


1. [bookmark: _Toc4983977]The applications before this Court concern the constitutional (in)validity of Sections 16(7), 17(6), 18(3)(a), 19(6), 20(6), 21(6) and 22(7) of the Regulation of Interception of Communication-Related Information Act 70 of 2002 (“RICA”).

2. There are two applications before the Court: 

2.1 Firstly, a part appeal by the Fifth Respondent (“Minister of Police”) against the judgment and orders by his Lordship Sutherland J confined to the issues herein below under the relevant heading; and 

2.2 An application for confirmation of the order of the High Court in Amabhungane Centre For Investigative Journalism NPC and Another v The Minister of Justice and correctional services and 10 Others in respect of a declaration of constitutional invalidity of the impugned sections of RICA which the Minister of Police opposes.

ISSUES THAT WILL BE ARGUED

3. The appeal by the Minister of Police is confined to the following three issues:

3.1 The first issue being whether by not catering for post-surveillance notification, RICA unjustifiably limits the right of access to courts;

3.2 Secondly, whether the interim relief was appropriate, just and equitable as contemplated in ss. 38 and 172(2) of the Constitution; and

3.3 Lastly, whether the Court a quo should have not invoked the doctrine of separation of powers and refused the application. 

PORTIONS OF THE RECORD NECESSARY FOR DETERMINATION OF THE MATTER

4. It is necessary to read the Founding Affidavit (Volume 1, pages 8 to 93 of record), the First Respondent’s Answering Affidavit (Volume 6, pages 600 to 625; Volume 7, pages 626 to 683), the Second Respondent’s Affidavit (Volume 8, pages 745 to 831) and the Fifth Respondent’s Answering Affidavit (Volume 10, pages 929 to 979).

DURATION OF ORAL ARGUMENT

5. The Minister of Police estimates that it will require not more than one hour for oral argument. 

SUMMARY OF ARGUMENT

6. It will be submitted that RICA does not close the doors of the court to the subject of surveillance in that if it comes to the subject’s knowledge that his communication had been intercepted, there is nothing in RICA which outs the court’s jurisdiction.

7. It will further be submitted that post-surveillance notification which reveals the existence of an interception direction can have the same effect as pre-surveillance notification in that the effectiveness and essence of interception is secrecy. The object of, and necessity for, maintain secrecy is to ensure that the purpose of the interception measure is not defeated.

8. The argument will be made that the notification of a subject post surveillance is not the only method of keeping arbitrariness and abuse in check. Any adequate safeguard(s) can achieve this. In addressing the failure to notify a subject of interception, RICA contains adequate safeguards against unwarranted invasion and notification of a crime investigation or prevention measure is informed by state policy which is dictated by its peculiar circumstances. The policy adopted by one State may not necessarily be appropriate for other States who may be guided by different policy considerations. It is constitutionally permissible for the right of access to courts yield to the public interest which demands the prevention, combatting and investigation of crime and broader safety rights and public order. 

9. Notification, whether pre-surveillance or post-surveillance, is inimical to the efficacy of the interception of communication for effective crime prevention. The investigation of criminal conduct is often an on-going process to which there is no definitive end-point.

10. It will further be argued that if regard is had to the expansive nature of the remedy proposed by the Court a quo, the Court a quo trespassed on the domain of the legislature and the executive. As a consequence, the Court erred in not invoking the doctrine of separation of powers. This is so because questions concerning the methods and measures to be invoked in the prevention and investigation of crime are rooted in the State’s overall crime investigation and prevention policy and the Constitution confers on the Legislature the power to make policy. 

11. It will be submitted in this regard that it is eminently within both the power and prerogative of the legislative and executive arms of government to formulate and implement policy and that the Court a quo should have exercised the necessary restrain to the issues which the Minister of Police submits fall within the province of the Legislature and the Executive.

12. It is argued that the Court a quo was not vested with the power to set aside legislation either because it considered the legislation ineffective or in its opinion there were other and better ways of dealing with the problems in that it is the function of the Executive and Legislature to interrogate and explore the issues relating to the prevention, investigation and successful prosecution of crime. These are matters of policy and it did not lie in the provenance of the Judiciary to address policy laden polycentric issues. 

13.  It will be concluded in that regard that this matter requires that the separation of powers doctrine be upheld and that the Court should leave it to the Executive and Legislature to decide with reference to the South African context what measures can be effected that properly balance the relevant competing interests.

14. In dealing with the limitation of the rights involved, s 36 of the Constitution lists five factors which are taken into account in determining whether the limitation is justifiable. It will be submitted that albeit that the lack of post surveillance notification limits the right of access to court, this limitation is reasonable and justifiable in terms of section 36 of the Constitution in that the purpose of the limitation outweighs this right. 

15. The proposed order by the Court a quo, if confirmed, will weaken the law enforcement agencies in their functions to investigate, combat and prevent crime. It will be submitted that in the event of the Court finding that the limitations on the rights are not reasonable and justifiable, we submit that the appropriate order be suspended in order for the Legislature to enact remedial legislation and will further be submitted that the Minister not be mulcted with costs. It was imperative that the State participate in these proceedings as this is a matter of public importance in that it deals with the legislation which affects security agencies of the State.

AUTHORITIES ON WHICH PARTICULAR RELIANCE WILL BE PLACED

1. Constitution of the Republic of South Africa, 1996.

2. Investigating Directorate: Serious Economic Offences and Others v Hyundai Motor Distributors (Pty) Ltd and Others: In re: Hyundai Motor Distributors (Pty) Ltd and Others v Smit NO and Others 2000 (10) BCLR 1079 (CC). 

3. Thint (Pty) Ltd v National Director of Public Prosecutions & Others; Zuma v National Director of Public Prosecution & Others 2009 (1) SA 1 (CC). 

4. Mighty Solutions v Engen Petroleum 2016 (1) SA  621(CC)

5. Rahube v Rahube 2019 (2) SA 54 (CC).
6. Mail & Guardian Media Ltd and others v Chipu NO and Others 2013 (6) SA 367 (CC). 
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