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FOUNDING AFFIDAVIT 

 



I, the undersigned, 

STEPHEN PATRICK “SAM” SOLE 

state the following under oath: 

1 I am a Managing Partner of the first applicant, which has its head office at 

Community House, 41 Salt River Rd, Salt River, Cape Town, 7925.  I am duly 

authorised to depose to this affidavit on behalf of the applicants. 

2 The facts and allegations set out in this affidavit are, save where the contrary 

is indicated by the context, all within my personal knowledge and are to the 

best of my knowledge and belief both true and correct.  Where I make any 

legal submissions, I do so on the basis of legal advice. 

INTRODUCTION 

3 The application deals with the constitutionality of the Regulation of 

Interception of Communications and Provision of Communication-Related 

Information Act 70 of 2002 (“RICA” or “the Act”). 

4 This application has two components: 

4.1 First, and primarily, it is an application in terms of section 15 of the 

Superior Courts Act 10 of 2013 and Rule 16 of the Rules of this Court 

for confirmation of orders of constitutional invalidity made by the North 

Gauteng High Court Pretoria, per Sutherland J, on 16 September 2019.  

A copy of the judgment of the High Court is annexed as “A”. 
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4.2 Second, and in addition, the application seeks leave to appeal on one 

issue only – the failure of the High Court to award costs to the 

Applicants. 

THE PARTIES 

5 The parties are the same as they were in the High Court. 

6 The applicants are as follows: 

6.1 The first applicant is the amaBhungane Centre for Investigative 

Journalism NPC ("amaBhungane"), a Non-Profit Company 

incorporated under Registration No [2009/024323/08], operating from 

Community House, 41 Salt River Rd, Salt River, Cape Town. 

6.2 I am the second applicant in this matter. 

7 The respondents are as follows: 

7.1 The first respondent is THE MINISTER OF JUSTICE AND 

CORRECTIONAL SERVICES. 

7.2 The second respondent is the MINISTER OF STATE SECURITY. 

7.3 The third respondent is the MINISTER OF COMMUNICATIONS. 

7.4 The fourth respondent is the MINISTER OF DEFENCE. 

7.5 The fifth respondent is the MINISTER OF POLICE. 
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7.6 The sixth respondent is the OFFICE OF THE INSPECTOR-GENERAL 

OF INTELLIGENCE. 

7.7 The seventh respondent is the OFFICE FOR INTERCEPTION 

CENTRES (“the OIC”). 

7.8 The eighth respondent is the NATIONAL COMMUNICATIONS 

CENTRE (“the NCC”). 

7.9 The ninth respondent is the JOINT STANDING COMMITTEE ON 

INTELLIGENCE (“the JSCI”). 

7.10 The tenth respondent is the STATE SECURITY AGENCY (“the SSA”). 

7.11 The eleventh respondent is the MINISTER OF 

TELECOMMUNICATIONS AND POSTAL SERVICES. 

8 The 1st, 3rd, 4th, 5th, 6th and 11th respondents are cited care of the State 

Attorney, Pretoria. 

9 The 9th respondent is cited care of the State Attorney, Cape Town.  

10 The 2nd, 7th, 8th and 10th respondents were represented during the High Court 

proceedings by Kgoroeadira Mudau Inc. 

10.1 However, on 26 September 2019, a notice of withdrawal as attorneys of 

record was filed by Kgoroeadira Mudau Inc. (I note that the notice 

apparently inadvertently refers to the 9th respondent instead of the 8th 

respondent). 
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10.2 A copy of this notice is attached as “B”.  For the sake of good order, 

this application will be served both at the address indicated on that 

notice for the 2nd, 7th, 8th and 10th   – Musanda Complex, Delmas Road, 

Pretoria – as well as Kgoroeadira Mudau Inc. 

APPLICATION FOR CONFIRMATION 

11 The High Court declared various sections of RICA unconstitutional in orders 1 

to 5 of its order. The applicants seek to have Orders 1 to 5 of the High Court’s 

order confirmed by this Court in terms of section 172(2)(a) of the Constitution. 

12 The full facts and legal contentions relating to these orders appear from the 

record before the High Court, the legal submissions filed there and the High 

Court judgment. 

12.1 I understand that it is not necessary for me to recount those here as, 

once an order of constitutional invalidity in respect of a statute is made, 

the matter must automatically proceed to this Court to be dealt with by 

way of confirmation proceedings. 

12.2 I therefore simply set out in brief the relevant orders and identify the 

relevant portions of the judgment. 

13 In Order No 1 the High Court declared that: RICA, including sections 16(7), 

17(6), 18(3)(a), 19(6), 20(6), 21(6) and 22(7) thereof, “is inconsistent with the 

Constitution and accordingly invalid to the extent that it fails to prescribe 

procedure for notifying the subject of the interception”. 
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13.1 The High Court suspended the declaration of invalidity for two years to 

allow Parliament to cure the defect; and ordered the following interim 

relief: 

“(c) Pending the enactment of legislation to cure the defect, 
RICA shall be deemed to read to include the following 
additional sections 16(11), (12) and (13): 

'(11) The applicant that obtained the interception direction 
shall, within 90 days of its expiry, notify in writing the 
person who was the subject of the interception and shall 
certify to the designated judge that the person has been 
so notified. 

(12) The designated judge may in exceptional 
circumstances and on written application made before the 
expiry of the 90 day period referred to in sub-section (11), 
direct that the obligation referred to in sub-section (11) is 
postponed for a further appropriate period, which period 
shall not exceed 1 80 days at a time. 

(13) In the event that orders of deferral of notification, in 
total, amount to three years after surveillance has ended, 
the application for any further deferral shall be placed 
before a panel of three designated judges for 
consideration henceforth, and such panel, as constituted 
from time to time, by a majority if necessary, shall decide 
on whether annual deferrals from that moment forward 
should be ordered’." 

13.2 The High Court dealt with its reasons for Order No 1 at paragraphs 41 

to 54 of the judgment. 

14 In Order No 2 the High Court declared that “RICA, including the definition of 

‘designated judge’ in section 1, is inconsistent with the Constitution and 

accordingly invalid to the extent that it fails to prescribe an appointment 

mechanism and terms for the designated judge which ensure the designated 

judge’s independence”. 
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14.1 The High Court suspended the declaration of invalidity for two years to 

allow Parliament to cure the defects and made the following interim 

remedy: 

“(c) Six months after the date of this order and pending the 
enactment of legislation to cure the defect, “designated judge” in 
RICA shall be deemed to read as follows: 

 
‘any judge of a High Court discharged from active service 
under section 3 (2) of the Judges' Remuneration and 
Conditions of Employment Act, 2001 (Act 47 of 2001), or 
any retired judge, who is nominated by the Chief Justice, 
and upon which nomination is appointed by the minister of 
Justice, for a non-renewable term of two years to perform 
the functions of a designated judge for purposes of this 
Act’.” 

14.2 The High Court dealt with its reasons for Order No 2 at paragraphs 55 

to 71 of the judgment. 

15 In Order No 3 the High Court declared that: 

“(a) RICA, including sections 16(7) thereof, is inconsistent with the 
Constitution and accordingly invalid to the extent that it fails to 
adequately provide for a system with appropriate safeguards to deal 
with the fact that the orders in question are granted ex parte”. 

 

15.1 The High Court suspended the declaration of invalidity for two years to 

allow Parliament to cure the defect. 

15.2 The High Court dealt with its reasons for Order No 3 at paragraphs 72 

to 83 of the judgment. 

16 In Order No 4 the High Court declared that: 

“RICA, especially sections 35 and 37, are inconsistent with the 
Constitution and accordingly invalid to the extent that the statute, 
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itself, fails to prescribe proper procedures to be followed when 
state officials are examining, copying, sharing, sorting through, 
using, destroying and/or storing the data obtained from 
interceptions.” 

 

16.1 The High Court suspended the declaration of invalidity for two years to 

allow Parliament to cure the defect. 

16.2 The High Court dealt with its reasons for Order No 4 at paragraphs 84 

to 108 of the judgment. 

17 In Order No 5 the High Court declared that: 

“Sections 16(5), 17(4), 19(4), 21(4)(a), and 22(4)(b) of RICA are 
inconsistent with the Constitution and accordingly invalid to the 
extent that they fail to address expressly the circumstances 
where a subject of surveillance is either a practising lawyer or a 
journalist.” 

 

17.1 The High Court suspended the declaration of invalidity for two years to 

allow Parliament to cure the defect; and ordered the following interim 

relief: 

“(3) Pending the enactment of legislation to cure the defect, RICA 
shall be deemed to include an additional section 16A, which 
provides as follows: 

‘16A Where an order in terms of sections 16(5), 17(4), 19(4), 
21(4)(a), 22(4)(b) is sought against a subject who is a 
journalist or practising legal practitioner: 

(a) The application for the order concerned must disclose 
and draw to the designated judge's attention that the subject 
is a journalist or practising legal practitioner; 

(b) The designated judge shall only grant the order sought if 
satisfied that the order is necessary and appropriate, 
notwithstanding the fact that the subject is a journalist or 
practising legal practitioner; and 
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(c) If the designated judge grants the order sought, the 
designated judge may include such further limitations or 
conditions and he or she considers necessary in view of the 
fact that the subject is a journalist or practising legal 
practitioner’." 

 

17.2 The High Court dealt with its reasons for Order No 5 at paragraphs 109 

to 142 of the judgment. 

18 As indicated, the applicants seek confirmation of all these orders. 

19 I note that Order 6 of the High Court order does not involve any order 

declaring a statute invalid. The High Court’s finding in this regard does not 

require confirmation in terms of section 172(2)(a) of the Constitution. 

APPLICATION FOR LEAVE TO APPEAL ON COSTS 

20 The only respect in which the applicants submit that the High Court erred (and 

indeed, with respect, misdirected itself) was in declining to grant the 

applicants their costs. 

21 At paragraph 168 of the High Court’s judgment the Court found: 

“In keeping with the character of the controversy and the 
conventions in this genre of litigation, there shall be no order 
as to costs”. 

22 I respectfully submit that this is a misdirection on the legal principles. The 

correct position – repeatedly laid down by this Court – is that if applicants are 

successful in a constitutional challenge then they should be awarded their 

costs. 
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22.1 This is so whenever an applicant successfully asserts constitutional 

rights against the state.1 

22.2 But is especially so in cases which involve declarations of invalidity of a 

statute, because in those cases the applicant is obliged to come to 

court to deal with this matter and obtain relief. For this reason this Court 

has generally awarded costs even when orders of statutory invalidity 

are not opposed.2 

23 In the present case, the relief sought by the applicants was vigorously 

opposed by the first, second, fourth, fifth, seventh, eighth and tenth 

respondents.  They briefed two separate sets of counsel between them – 

numbering six counsel in total. 

24 In those circumstances, there was no basis for the High Court to refuse to 

award costs to the applicants. It should have ordered that the applicants’ costs 

be paid, jointly and severally, by all of the state respondents that opposed the 

application and that they include the costs of three counsel. 

                                            
1 See, for example: Biowatch Trust v Registrar Genetic Resources and Others 2009 (6) SA 
232 (CC) at para 43:  

 
“The general rule for an award of costs in constitutional litigation between a private 
party and the state is that if the private party is successful, it should have its costs 
paid by the state…” 

2 See, for example: Rahube v Rahube and Others 2019 (2) SA 54 (CC) at para 73: 
 
“It is the norm to award costs in favour of a successful applicant for a confirmation.  
The [Minister] did not participate in these proceedings until responding to this Court’s 
directions issued after the hearing.  Their response to these directions was useful 
and illustrated that the Minister no longer opposed the confirmation of constitutional 
invalidity.  This fact is not, however, sufficient to justify this Court’s deviation from the 
principle relating to successful confirmation proceedings….” 
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25 The applicants therefore seek direct leave to appeal to this Court on the costs 

issue only. 

25.1 I appreciate that costs appeals are entertained only rarely. However, 

this Court will in any event be seized with the confirmation proceedings. 

25.2 I therefore submit that it is plainly in the interests of justice for it 

simultaneously to be seized with the costs issue. 

INFORMATION REQUIRED IN TERMS OF RULE 21 

26 The record before the High Court ran to 1591 pages. 

27 There is no portion of the record that requires transcription. 

28 There are no special circumstances which require a hearing of more than one 

day or which are relevant to the directions to be given by the Chief Justice. 

CONCLUSION 

29 Wherefore, the applicants pray for an order in terms of the Notice of Motion to 

which this affidavit is attached. 
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_____________________________________ 

STEPHEN PATRICK “SAM” SOLE 
 

 
 
 

 

I HEREBY CERTIFY that the deponent has acknowledged that he knows and 

understands the contents of this affidavit, which was signed and sworn before me at 

____________________ on ____OCTOBER 2019, the regulations contained in 

Government Notice No R1258 of 21 July 1972, as amended, and Government 

Notice No R1648 of 19 August 1977, as amended, having been complied with. 

 

 

_____________________________________ 

COMMISSIONER OF OATHS 

Full names: 
Business address: 
Designation: 
Capacity: 

 


