IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA
(HELD AT BRAAMFONTEIN)


CCT Case no: 132019
CAC Case no: 167/CAC/JUL18



In the application for leave to appeal between:



COMPETITION COMMISSION
OF SOUTH AFRICA							   Applicant


and


PICKFORDS REMOVALS SA (PTY) LTD		      Respondent





RESPONDENT’S PRACTICE NOTE



NATURE OF THE APPLICATION
1. [bookmark: _GoBack]This is an application for leave to appeal.  It seeks to assail two concurrent judgments by the Competition Tribunal and Competition Appeal Court.
2. The impugned judgments reject the Competition Commission’s contentions that (a) a knowledge requirement may be read into section 67(1) of the Competition Act; (b) alternatively, that the Competition Tribunal has the power to condone the Commission’s “non-compliance” with section 67(1).
3. The Act’s constitutionality is not challenged by the Commission. Nor has the Commission brought a condonation application in respect of its “non-compliance” with section 67(1).
4. In the meanwhile (postdating the CAC’s judgment), section 67(1) of the Competition Act has been amended, without the incorporation of either a knowledge requirement or a condonation competence.
5. In the Commission’s practice note (filed on 6 January 2020), it accepts the need to regularize its application for leave to appeal.  As the respondent’s opposing affidavit (filed on 14 May 2019) pointed out (correctly, the Commission concedes), leave to appeal was not sought from this Court in the Commission’s notice of motion.  The Commission’s practice note asserts that an amendment to remedy this defect will be sought at the hearing (on 27 February 2020).  No application for any amendment has been made.
ISSUES FOR DETERMINATION
6. The issues for determination are:
6.1. Whether leave to appeal should be granted.
6.2. Whether, if leave to appeal is granted, the appeal should succeed.  This in turn, raise the following issues:
6.2.1. Whether the complaint which the Commission referred to the Tribunal was, in respect of the respondent (Pickfords), initiated on 3 November 2010 or on 1 June 2011 (the initiation issue);
6.2.2. Whether the three-year period indicated in section 67(1) of the Competition Act began to run (a) from the date on which the alleged prohibited practice ceased or (b) from the date on which the Commission acquired knowledge of the alleged prohibited practice (the commencement issue); and
6.2.3. Whether the Tribunal has the power to condone “non-compliance” with section 67(1) and authorise the initiation of a complaint after the three-year period has elapsed (the condonation issue).  
SUMMARY OF RESPONDENT’S ARGUMENT 
7. As regards leave to appeal: The application for leave to appeal is formally and substantively defective and should be refused.

8. As regards the initiation issue:  The Commission cannot by choosing to “amend” the original complaint rather than initiate a new complaint effectively extend its own jurisdiction, and thereby avoid the application of section 67(1) of the Competition Act. The complaint in respect of Pickfords was initiated on 1 June 2011.

9. As regards the commencement issue: There is no basis on which a knowledge requirement can be imported into section 67(1), either by interpretation or by the application of section 16(1) of the Prescription Act, 68 of 1969 (the Prescription Act). Section 67(1) cannot reasonably sustain the meaning advanced by the Commission, and a reading in of the necessary words is impermissible in the absence of a challenge to the constitutionality of section 67(1). If the relevant provisions of the Prescription Act were to apply to a “debt” arising under the Competition Act, those provisions would have no effect on section 67(1).

10. As regards the condonation issue: The Commission’s contention (advanced as an alternative argument) that the Tribunal has the power to condone the Commission’s “non-compliance” with section 67(1) of the Competition Act on good cause shown must fail, firstly, on the basis of mootness; and, secondly, because it in any event lacks merit.  Both the Tribunal and the Commission are creatures of statute whose jurisdiction is constrained by the Act.  The Tribunal’s power under section 58(1)(c) of the Competition Act to “condone” or “excuse” a delay in performing a procedural step, cannot be used to authorise or sanction conduct by the Commission which is outside its statutory powers.
AUTHORITIES OF PARTICULAR IMPORTANCE
11. The respondent relies particularly on the following decisions by this Court, the Supreme Court of Appeal, and the Competition Appeal Court:
11.1. Competition Commission of South Africa v Pioneer Hi-Bred International Inc 2014 (2) SA 480 (CC)
11.2. Serious Economic Offences and Others v Hyundai Motor Distributors (Pty) Ltd and Others: In re Hyundai Motor Distributors (Pty) Ltd and Others v Smit NO and Others 2001 (1) SA 545 (CC)
11.3. Mankayi v AngloGold Ashanti Ltd 2011 (3) SA 237 (CC)
11.4. National Coalition for Gay and Lesbian Equality and Others v Minister of Home Affairs and Others 2000 (2) SA 1 (CC)
11.5. Buffalo City Metropolitan Municipality v Asla Construction 2019 (4) SA 331 (CC)
11.6. Road Accident Fund v Mdeyide 2011 (2) SA 26 (CC)
11.7. Woodlands Dairy (Pty)Ltd and Another v The Competition Commission 2010 (6) SA 108 (SCA)
11.8. Power Construction (West Cape) (Pty) Ltd and Another v Competition Commission of South Africa [2017] 2 CPLR 589 (CAC)
RELIEF SOUGHT
12. The respondent seeks the following relief:
12.1. Leave to appeal be refused;

12.2. Alternatively, if leave to appeal is granted, the appeal be dismissed;

12.3. In either event, the applicant be directed to pay the respondent’s costs, including the costs of three counsel where incurred.
PORTIONS OF THE RECORD THAT ARE NECESSARY FOR THE DETERMINATION OF THE MATTER
13. The record is concise, comprising 330 pages.  The essential parts have been identified in the parties’ heads of argument.  The founding and opposing affidavits filed in this Court together with the judgments by the Tribunal and CAC are the most important portions.  They are respectively at Record vol 3 pp 232-275; Record vol 3 pp 277-325; Record vol 2 pp 177-198; and Record vol 2 pp 212-227.
ESTIMATED DURATION OF ORAL ARGUMENT 
14. The Commission’s practice note records that three hours would be required for oral argument.  We agree with this estimate, and respectfully propose that the time for oral argument be divided equally as follows:

14.1. 1 hour and 20 minutes for the applicant’s oral argument;

14.2. 1 hour and 30 minutes for the respondent’s oral argument;

14.3. 15 minutes for the applicant’s reply.
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