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1. HEARING DATE 

Tuesday, 18 February 2020. 

2. NATURE OF THE APPLICATION 

2.1. This is an application for the confirmation of a 

declaration of invalidity granted by the Gauteng 

Division of the High Court in respect of section 18(2)(d) 

of the Riotous Assemblies Act. That section punishes 

the inciter of a crime with the same sanction as the 

perpetrator of the incited crime.  The High Court held 

that this punishment regime of section 18(2)(d) is 

unconstitutional.  

2.2. This is also an application for direct leave to appeal 

against: 

2.2.1. the High Court’s refusal to declare the 

remainder of section 18(2)(d) 

unconstitutional as an unjustifiable 

infringement of section 16 of the Constitution 

2.2.2. the High Court’s dismissal of the declaratory 

relief sought that, constitutionally 
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interpreted, section 1(1) of the Trespass Act 

does not apply to occupiers of land protected 

by ESTA and PIE. 

3. ISSUES TO BE DETERMINED 

These are the issues in this application: 

3.1. First, whether the High Court’s declaration of 

constitutional invalidity against the punishment 

regime in section 18(2)(b) of the Riotous Assemblies Act 

should be confirmed. The Applicant say yes. 

3.2. Second, whether section 18(2)(b) of the Riotous 

Assemblies Act, which the High Court found to infringe 

the right to freedom of expression, is a reasonable and 

justifiable limitation of that right. The Applicant say 

no. 

3.3. Third, whether, on a proper interpretation of the 

Trespass Act, an unlawful occupier who is protected by 

PIE or ESTA, is nevertheless guilty of trespass. The 

Applicant say no.  
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4. SUMMARY OF THE ARGUMENT 

4.1. The High Court held that section 18(2)(b) is 

unconstitutional to the extent that the section requires 

that someone found guilty of inciting a crime must be 

punished with the same severity as if he or she 

committed the crime that was incited (in other words, 

if you incite murder, you must be punished for 

murder). The applicants agree with the High Court and 

ask this Court to confirm the High Court’s declaration 

of invalidity. 

4.2. The High Court found that section 18(2)(b) of the 

Riotous Assemblies Act infringes section 16 of the 

Constitution, but that the infringement is justifiable.  

The applicants disagree. Incitement under the Riotous 

Assemblies Act is unconstitutional and an unjustifiable 

limitation of section 16 of the Constitution. True 

enough, section 16(2) of the Constitution gives no 

protection to incitement of imminent violence. But the 

Riotous Assemblies Act’s version of incitement is much 
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broader. If a crime of incitement has any value at all, it 

should be tailored to the incitement of imminent 

violence. 

4.3. The High Court also declined to declare that someone 

is not guilty of trespass under the Trespass Act if he or 

she is an “unlawful occupier” under PIE or an 

“occupier” under ESTA.  If we take the Constitution 

and its restorative commands seriously, a land occupier 

protected by (post-Constitution) eviction laws—PIE 

and ESTA—cannot be guilty of trespass under the (pre-

Constitution) Trespass Act.  The Trespass Act should 

be interpreted consistently with PIE and ESTA. If so, 

then Mr Malema did not incite anything criminal.  

5. RELIEF SOUGHT 

5.1. The Applicants seek confirmation of the High Court’s 

order as well as a declaration of constitutional 

invalidity against the whole of section 18(2)(b). 

5.2. The Applicants also seek declaratory relief to the effect 

that the Trespass Act does not apply to unlawful 

occupiers under PIE and occupiers under ESTA. 
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6. DURATION OF ARGUMENT 

The Applicants estimate two to three hours. 

7. PORTIONS OF RECORD TO BE READ 

The Applicants suggest that all the affidavits filed in the High 

Court, as well as the High Court’s judgment, must be read. 

Annexures to the affidavits can be read broadly for contextual 

purposes.  

8. AUTHORITIES ON WHICH PARTICULAR RELIANCE 

IS PLACED 

These are marked with * on the list of authorities attached to 

the Applicants’ written submissions.  
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