
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

 

Case No: 201 / 2019 

 
On the application of: 
 
THE SOCIO-ECONOMIC RIGHTS INSTITUTE Applicant for leave to  
OF SOUTH AFRICA intervene as amicus curiae 
 
In the matter between -  
 
ECONOMIC FREEDOM FIGHTERS First Applicant 
 
JULIUS SELLO MALEMA Second Applicant 
 
and  
 
THE MINISTER OF JUSTICE AND  
CONSTITUTIONAL DEVELOPMENT First Respondent 
 
THE NATIONAL DIRECTOR OF  
PUBLIC PROSECUTIONS Second Respondent  
 
 

 

FOUNDING AFFIDAVIT 
 

 
I, the undersigned –  

 

 

NOMZAMO ZONDO 

 

 

make oath and say that –  

 

1 I am an adult woman. I am a Legal Practitioner enrolled as an attorney in 

terms of the Legal Practice Act 28 of 2014. I am the Executive Director of 

the Socio-Economic Rights Institute of South Africa (“SERI”). SERI’s 
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offices are situated at 6th Floor, Aspern House, 54 De Korte Street, 

Braamfontein, 2001.  

2 The facts and allegations contained in this affidavit are within my 

personal knowledge, save where the context indicates otherwise. They 

are, to the best of my knowledge and belief, true and correct in all 

respects.  

3 I am authorised to depose to this affidavit and to bring this application on 

SERI’s behalf.  

4 I am deposing to this affidavit in support of SERI’s application for leave to 

intervene as amicus curiae in the above matter.  

5 In this affidavit, I will set out – 

5.1 The work of SERI and the nature of its interest in these 

proceedings; 

5.2 The position to be adopted, and the submissions to be 

advanced, by SERI, if this application is successful. I will submit 

that these submissions will be useful to the Court and will differ 

from those of the parties to this matter.  

5.3 The attitudes of the parties to this application, insofar as these 

are currently known to me.  
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A SERI’S INTEREST IN THESE PROCEEDINGS 

6 SERI is one of South Africa’s leading human rights organisations. Our 

work focusses on assisting individuals, movements and communities to 

secure the advancement and protection of their socio-economic rights in 

the Constitution, 1996.  

7 We also seek to expand and protect the political spaces in which ordinary 

men and women act to give effect to those rights. We do this by taking 

steps to enhance freedom of expression and the right to protest, 

particularly for poor and vulnerable groups.  

8 Most recently, SERI acted for the applicants in Moyo and Another v 

Minister of Police and Others; Sonti and Another v Minister of Police and 

Others [2019] ZACC 40 (22 October 2019) (“the Moyo judgment”). In that 

matter, this Court struck down sections 1 (1) (b) and 1 (2) of the 

Intimidation Act 72 of 1982, because they were unjustified infringements 

of the right to freedom of expression and the right to a fair trial.  

9 SERI also acts on behalf of people facing eviction from their homes, 

including those who face prosecution under the Trespass Act 6 of 1959 

(“the Trespass Act”).  

10 In these proceedings, relying in part on the Moyo judgment, the 

applicants seek a declaration that section 18 (2) (b) of the Riotous 
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Assemblies Act 17 of 1956 (“the Riotous Assemblies Act”) is 

unconstitutional, and a declaration that the Trespass Act does not apply 

to the exclusion of various land tenure statutes, including the Prevention 

of Illegal Eviction from, and Unlawful Occupation of, Land Act 19 of 1998 

(“the PIE Act”).  

11 By virtue of our work and objectives, SERI is interested in both of these 

issues. Accordingly, we intend to apply for leave to intervene in this 

matter as amicus curiae.  

B POSITION TO BE ADOPTED AND SUBMISSIONS TO BE ADVANCED 

SERI’s Position 

12 SERI’s position will be that – 

12.1 Section 18 (2) (b) of the Riotous Assemblies Act is overbroad in 

that it criminalises incitement to “any crime”. There is a 

legitimate purpose in criminalising incitement of violence to 

persons and destruction of property. But there is no legitimate 

purpose in criminalising incitement to technical offences of a 

purely symbolic or political nature. Section 18 (2) (b) 

criminalises advocacy of civil disobedience, which is not a 

justified limitation of the right to free expression.  

12.2 Section 18 (2) (b) of the Riotous Assemblies Act encourages 

insubstantial and foolish prosecutions of expression, whether or 
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not that expression really amounted to incitement. The fact that 

the accused in such prosecutions will likely be acquitted does 

not address the problem. The mere institution of a prosecution 

for what turns out to be protected speech can destroy a 

person’s reputation and create a general reluctance to speak 

out for fear of prosecution for incitement. This unjustifiably limits 

the right to free expression.  

12.3 The Trespass Act is inconsistent with the PIE Act in that it 

criminalises unlawful occupation, which PIE purports to have 

decriminalised. The Trespass Act was impliedly repealed by the 

PIE Act to the extent of that inconsistency.  

Submissions to be advanced 

13 If granted leave to intervene, SERI will make the following submissions – 

Submissions on the Riotous Assemblies Act 

13.1 The High Court found that section 18 (2) (b) of the Riotous 

Assemblies Act infringes the right to freedom of expression.  

13.2 This is plainly correct.  

13.3 The real question is whether that infringement is justified under 

section 36 of the Constitution.  
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13.4 The section 36 inquiry boils down to whether there are means 

less restrictive than section 18 (2) (b) of achieving the legitimate 

purpose of criminalising incitement to crimes of violence and 

destruction of property.  

13.5 That question in turn depends on whether it is proportionate to 

subject to criminal prosecution anyone whose expression 

amounts to advocacy of any criminal activity at all, even 

relatively narrow and technical offences, or offences of a purely 

symbolic political character.  

13.6 Section 18 (2) (b) criminalises advocacy of civil disobedience, 

even where that disobedience is merely symbolic in nature.  

13.7 While the point of civil disobedience is to break the law, and is 

undertaken in the expectation that arrest and prosecution will 

follow, SERI will submit that it is a step too far to criminalise the 

incitement of civil disobedience.  

13.8 But that is what section 18 (2) (b) does.  

13.9 A strong and healthy constitutional democracy ought to be 

robust enough to cope with civil disobedience. It ought not to 

criminalise those who advocate for it. In this regard, SERI will 

submit that, insofar as the High Court dealt with activism and 

civil disobedience in its judgment, it fell into error, both in its 
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failure to properly identify and give weight to an activist’s 

legitimate interest in advocating for civil disobedience, and in its 

evaluation of the impact of section 18 (2) (b) on the right to 

advocate for political action that involves civil disobedience.  

13.10 A separate but related problem with section 18 (2) (b) is that, 

because the range of incitement criminalised is so broad – 

extending as it does to incitement of every single offence at 

common law, or of offences prescribed by or in terms of a 

statute – the provision encourages insubstantial and foolish 

prosecutions of expression, whether or not that expression 

really amounted to incitement.  

13.11 The fact that the accused in such prosecutions will likely be 

acquitted does not address the problem. The mere institution of 

a prosecution for what turns out to be protected speech can 

destroy a person’s reputation and create a general reluctance to 

speak out for fear of prosecution for incitement.  

13.12 There is accordingly a clear constitutional interest in having 

criminal legalisation that affects fundamental rights carefully 

drawn, so as to minimise opportunistic or repressive 

prosecutions, which will have a chilling effect on free 

expression. Section 18 (2) (b) is not sufficiently carefully drawn 

to protect that interest, and ought to be replaced by legislation 
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that more appropriately targets real incitement to crimes of 

violence to persons and destruction of property.  

Submissions on the Trespass Act 

13.13 SERI agrees that the PIE Act excludes the application of the 

Trespass Act, and will submit that the appropriate vehicle 

through which to express this exclusion is the principle of 

implied repeal. SERI will submit that the PIE Act impliedly 

repealed the Trespass Act to the extent of any inconsistency 

between the two statutes. 

Submissions are different from those of the parties and will be useful to the 

Court 

14 SERI’s position is consistent with the position adopted by the applicants 

in this matter, but the submissions we advance in support of this position 

are different from those advanced by the applicants.  

15 I have not yet seen the respondents’ submissions. However, it is unlikely 

that the respondents’ submissions will overlap with SERI’s arguments.  

16 However, and in any event, I undertake that, if it is granted leave to 

intervene, SERI will not repeat any of the submissions of any of the 

parties, either in written or oral argument.  

C ATTITUDE OF THE PARTIES TO SERI’S PROPOSED INTERVENTION 
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17 On 9 December 2019, SERI’s attorney, Nkosinathi Sithole, addressed a 

letter to the parties’ attorneys, seeking their consent to SERI intervening 

in these proceedings. That letter is annexed and marked “A”. 

18 On 12 December 2019, the applicants’ attorneys responded to Mr. 

Sithole’s letter, consenting to SERI’s intervention. Their response is 

annexed and marked “B”. 

19 SERI has not yet had any response from the respondents’ attorney.  

20 Mr. Sithole’s confirmatory affidavit is attached and marked “C”. 

D CONCLUSION 

21 Having regard to all of the above, I respectfully submit that a proper case 

for SERI’s admission to these proceedings has been made out. I 

respectfully request an order in terms of the notice of motion to which this 

affidavit is attached.  

 

 

________________________________________ 
 NOMZAMO ZONDO 

 
 
Signed and sworn before me on this    day of December 2019 at   
 after the Deponent acknowledged that she is fully cognisant of the 
contents of this affidavit, that she understands it, that she has no objection to 
taking the prescribed oath and that she considers the oath binding on her 
conscience. In administering this oath the requirements of Regulation R2477 
dated 16 November 1984, as amended, have been fulfilled.           
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_________________________ 
COMMISSIONER OF OATHS 


