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JULIUS SELLO MALEMA 

state under oath that: 

1 The facts in this affidavit are true and, unless the context indicates 

otherwise, within my personal knowledge. Where I make legal 

submissions, I do so on the advice of the Applicants’ legal 

representatives.  

INTRODUCTION AND QUESTIONS PRESENTED  

2 Two years ago, this Court described dispossession of land as 

“central to colonialism and apartheid” (Daniels v Scribante 2017 (4) 

SA 341 (CC) at para 14). Apartheid stripped black South Africans of 

their land and their dignity: sometimes “through the barrel of the 

gun”; other times through Parliament’s much mightier pen (Daniels 

at para 14). This application deals with two lynchpin laws of 

apartheid: the Riotous Assemblies Act 17 of 1956 and the Trespass 

Act 6 of 1959.  

3 Specifically, this application deals with the crime of incitement—a 

speech crime—and the crime of trespass. In the dark past, the 

apartheid government used the Riotous Assemblies Act to silence 
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political speech. Now, for the first time in democratic South Africa,1 

the government dusts off this old Act to silence speech about one of 

the most important political issues facing our country: landlessness. 

4 On a few occasions, I have spoken to gatherings about the 

landlessness issue. I said, amongst other things, that people should 

occupy vacant land. Land reform is at the centre of the EFF’s 

political manifesto. In my view, a call for the occupation of vacant 

land is necessarily a demand for the ANC-led government to comply 

with the Constitution’s clear command to the State: “to foster 

conditions which enable citizens to gain access to land on an 

equitable basis”. Whatever one’s views on land reform, speech on 

landlessness is heartland political speech. And what I said about 

occupying vacant land was robust and unapologetic, as political 

speech must sometimes be (see, for example, Democratic Alliance 

v African National Congress 2015 (2) SA 232 (CC) at para 174).  

5 A responsible government would have engaged with my speech. It 

would have tried to convince South Africans that I was wrong; 

showed South Africans what it had done to comply with the 

                                                      
1 After a diligent search, my legal representatives were able to find only three—all 

unreported—judgments dealing with incitement under the Riotous Assemblies Act after 

1994: S v Nkosi 2002 JDR 0664 (SCA); S v Mfazwe 2007 JDR 0781 (C); S v Boshoff 2013 

JDR 2181 (ECG). I am advised that none involved punishing a speaker for political speech. 
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Constitution’s obligations. A responsible government would have 

joined the debate.  

6 This government tried to silence it; tried to force me out of the 

marketplace of ideas using the heavy hand of the criminal law. I was 

criminally charged under section 18(2)(b) of the Riotous Assemblies 

Act for inciting trespass under the Trespass Act. The criminal case 

is pending.2  

7 In May 2017, the Applicants challenged the constitutionality of 

section 18(2)(b) of the Riotous Assemblies Act, arguing that the 

section infringes section 16(1) of the Constitution.3  

8 A full bench of the Gauteng Division of the High Court found that the 

crime of incitement in section 18(2)(b) does infringe section 16(1) of 

the Constitution (the judgment is attached as “JSM1”).4 The Court 

went on to decide, however, that the infringement is justifiable.  

9 Not all of section 18(2)(b) survived. The High Court held that the 

part of the section that punishes the inciter for the incited crime is 

                                                      
2 Proceedings have been postponed pending the outcome of this appeal process. 

3 In the Gauteng Division of the High Court under case number 87638/2016, consolidated 

with case number 45666/2017. The first case dealt with the Riotous Assemblies Act, and the 

second the Trespass Act. The High Court’s order in respect of the Riotous Assemblies Act 

(case number 87638/2016) is at page 27 of the High Court’s judgment. 

4 Judgment was delivered on 4 July 2019.  
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unjustifiable (so, for example, it is unjustifiable to punish someone 

who incites murder with the same severity as if he or she committed 

murder). The High Court declared section 18(2)(b) unconstitutional 

to that extent.  

10 The High Court did not go far enough. The Court was right that 

section 18(2)(b) infringes the freedom of expression, but, with 

respect, wrong that the infringement is justifiable.  

11 The Applicants also argued that charging me for inciting trespass 

was constitutionally problematic for another reason: by definition, 

someone cannot be guilty of trespass under the Trespass Act if he 

or she is protected under PIE or ESTA.5 More than a decade ago, 

this Court described PIE and ESTA as part of Constitution’s project 

of decriminalising squatting (PE Municipality v Various Occupiers 

2005 (1) SA 217 (CC) at para 12). The focus of the law is now to 

Prevent Illegal Evictions. PIE does not criminalise unlawful 

occupation; it criminalises illegal evictions—the evicting is illegal, 

not the occupying. Yet, on the government’s interpretation, the 

occupier is still guilty of trespass under the Trespass Act. The 

government’s interpretation makes an end run around PIE and 

                                                      
5 Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998 and the 

Extension of Security of Tenure Act 62 of 1997. This was under case number 45666/2017. 

The High Court’s order in this part of the case is at page 28 of the High Court’s judgment.  
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ESTA (and their constitutional underpinnings). If we take seriously 

the interpretive command to prefer interpretations that better 

promote the spirit, purport, and objects of the Bill of Rights, then the 

Trespass Act should be interpreted to stop where PIE and ESTA 

starts. If so, then I did not incite any crime, because an occupier of 

vacant land would be an “unlawful occupier” under PIE.  

12 The High Court disagreed. Pointing to an unreported, single-judge 

decision of the same Division, and a few out-of-Division, also 

unreported decisions, it held that “our courts have repeatedly held 

that ‘the Director of Public Prosecutions should not allow 

prosecutions for trespass as a means to procure a person’s 

eviction”. In other words: trust the prosecutors. With respect, that is 

not enough.  

13 With that background in mind, this application has two legs. 

 Leg one: a confirmation of invalidity. The High Court held that 

section 18(2)(b) is unconstitutional to the extent that the section 

requires that someone found guilty of inciting a crime must be 

punished with the same severity as if he or she committed the 

crime that was incited (in other words, if you incite murder, you 

must be punished for murder). The question presented in leg 

one of this application is whether that punishment regime is 
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constitutional. Agreeing with the High Court, the applicants say 

no, and ask this Court to confirm the High Court’s declaration of 

invalidity.  

 Leg two: a direct appeal on the constitutionality of the crime of 

incitement under the Riotous Assemblies Act and on the proper 

interpretation of the Trespass Act. The High Court found that 

section 18(2)(b) of the Riotous Assemblies Act infringes section 

16 of the Constitution, but that the infringement is justifiable. 

The High Court also declined to declare that someone is not 

guilty of trespass under the Trespass Act if he or she is an 

“unlawful occupier” under PIE or an “occupier” under ESTA. 

The questions presented here are first, whether section 

18(2)(b) is an unjustifiable infringement of section 16 of the 

Constitution, and second, whether someone can be guilty of 

trespass under the Trespass Act if he or she is protected under 

PIE or ESTA. Disagreeing with the High Court, the applicants 

say no to each question, and ask this Court to set aside these 

aspects of the High Court’s order.  

14 Before turning to each leg, there is one particularly troubling aspect 

of this case. The two laws here—the Riotous Assemblies Act and 

the Trespass Act—are hallmarks of apartheid’s legislative machine. 
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They came from the same legislative sittings as, for example, the 

Population Registration Act, the Group Areas Act, the Internal 

Security Act, the Black Authorities Act, the Suppression of 

Communism Act, and the Black Affairs Act. To this day, the Riotous 

Assemblies Act’s preamble tells us, in black and white, that the Act 

is all about black and white: “the prohibition of the engendering of 

feelings of hostility between the Europeans and non-European 

inhabitants of the Republic.”  

15 This is not, in this Court’s words, mere “historical nicety” 

(Mlungwana v S (CCT32/18) [2018] ZACC 45 (19 November 2018) 

at para 67). Just last year, this Court described the Riotous 

Assemblies Act as one of part of apartheid’s “draconian legislation 

that, in an attempt to preserve the apartheid political order, 

punished people for assembling when it did not suit the State” 

(Mlungwana at para 65). This law was one of the “legislative steps” 

the apartheid government took “to regulate strictly and ban public 

assembly and protest” (SATAWU v Garvas 2013 (1) SA 83 (CC) at 

paras 52-53). This history matters because ours is, as this Court 

has recognised time and time again, a “never again” Constitution 

(Garvas at para 53). Never again should the government resort to 

the law of incitement—the heavy hand of the criminal law—to 
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silence political speech. Never again, until this first time in our post-

democratic history. 

LEG ONE: THIS COURT SHOULD CONFIRM THE HIGH COURT’S 
ORDER OF INVALIDITY RELATING TO THE PUNISHMENT REGIME 
OF SECTION 18(2)(B) OF THE RIOTOUS ASSEMBLIES ACT    

16 In all its extraordinary breath, section 18(2)(b) of the Riotous 

Assemblies Act says:  

“(2) Any person who- 

(a) ...  

(b) incites, instigates, commands, or procures 

any other person to commit, 

any offence, whether at common law or against a 

statute or statutory regulation, shall be guilty of an 

offence and liable on conviction to the punishment to 

which a person convicted of actually committing that 

offence would be liable.” 

17 Leg one of this application relates to the part of section 18(2)(b) that 

starts with “liable on conviction…”. The effect of that punishment 

regime is that a person found guilty of inciting a crime must be 

punished as if he or she committed whatever crime was incited.  
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18 I am advised that this Court has jurisdiction over leg one of this 

application under section 167(5) of the Constitution, and the 

Applicants are entitled to apply to this Court for confirmation under 

section 172(2)(d) of the Constitution.  

19 The High Court rightly found that this aspect of section 18(2)(b) is 

not rationally connected to the purpose of the crime of incitement. It 

is wholly disproportionate to treat someone who incites a crime just 

as blameworthy as someone who actually commits that crime.  

20 I note that the High Court appears to have omitted to consider an 

appropriate remedy. The Court declared that the offending part of 

section 18(2)(b) “unconstitutional and invalid” but did not say that it 

is struck out or read down (nor was any kind of reading-in ordered). 

In addition to confirming the High Court’s declaration of invalidity, 

this Court’s attention is needed to decide an appropriate remedy. 

21  For these reasons, the High Court’s declaration of invalidity should 

be confirmed.  

 

LEG TWO: THIS COURT HAS JURISDICTION AND SHOULD GRANT 
DIRECT LEAVE TO APPEAL ON THE CONSTITUTIONALITY OF THE 
CRIME OF INCITEMENT IN SECTION 18(2)(B) OF THE RIOTOUS 
ASSEMBLIES ACT AND ON THE PROPER INTERPRETATION OF 
THE TRESPASS ACT 
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22 This Court has jurisdiction over leg two of this application because 

both issues are constitutional matters and both raise arguable 

points of law of general public importance that ought to be 

considered by this Court. 

23 Both issues fall squarely within this Court’s constitutional-matter 

jurisdiction: 

 Challenges to the constitutionality of statutes, like the 

Applicants’ challenge to the constitutionality of the crime of 

incitement in section 18(2)(b) of the Riotous Assemblies Act, 

are textbook examples of constitutional matters (see, for 

example, Garvic, above, at para 14).  

 The proper interpretation of the Trespass Act is similarly a 

constitutional matter. This Court’s jurisprudence on eviction law 

and land occupation recognises as much: “The application 

raises a constitutional matter as it directly concerns section 

26(3) of the Constitution and the interpretation of the provisions 

of PIE” (Occupiers, Berea, above, at para 21). The same with 

ESTA: “This matter concerns the interpretation of ESTA. ESTA 

is an Act passed to give effect to the constitutional right 

contained in s 25(6) of the Constitution. We thus have 

jurisdiction (Daniels, above, at para 12). 
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24 Both issues also fall within this Court’s public-importance 

jurisdiction, and leave to appeal should be granted for the following 

reasons.  

 Arguable points of law. I show in the next sub-section that that 

the constitutionality of section 18(2)(b) is arguable; indeed, the 

High Court agreed with the Applicants that section 18(2)(b) 

does infringe section 16(2) of the Constitution. Limitations 

analyses under section 36 are, at the best of times, finely 

balanced. For the reasons I outline in the next sub-section, 

there is a reasonable prospect that this Court would weigh the 

limitations analysis differently to find that the infringement is not 

justifiable. At very least, the Applicants’ case on section 

18(2)(b) has a (very good) “measure of plausibility” and “some 

prospects of success” (Paulsen v Slip Knot Investments 777 

(Pty) Ltd 2015 (3) SA 479 (CC) at paras 21-22). Similarly 

arguable is the proper interpretation of the Trespass Act and 

the interplay between that Act and PIE and ESTA. The High 

Court referred to several unreported (single-judge) High Court 

decisions dealing with this interplay. The High Court also 

recognised that “a conflict may arise” between the Trespass Act 

and PIE. With respect, the weight of this Court’s jurisprudence 
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on these issues, and this Court’s clear and repeated 

recognition that the criminal law no longer plays any role in 

evictions and in landlessness, shows that the Applicants’ case 

on this issue also has  a  “measure of plausibility” and “some 

prospects of success” (Paulsen, above, at at paras 21-22). 

 Of general public importance. Both issues have public 

importance. The constitutionality of section 18(2)(b) of the 

Riotous Assemblies Act has public importance because section 

18(2)(b) is a law of general application. A decision on its 

constitutionality will “transcend the narrow interests of the 

litigants and implicate the interest of a significant part of the 

general public” (Paulsen, above, at para 26). The same can be 

said about the proper interpretation of the Trespass Act and its 

interplay with PIE and ESTA. Landlessness affects millions of 

South Africans. On the government’s interpretation of the 

Trespass Act, they are all potential criminals if they dare to 

occupy vacant land. This Court’s decision on this important 

interpretative question involving the Trespass Act, PIE, and 

ESTA will “implicate the interest of a significant part of the 

general public” (Paulsen, above, at para 26).      
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 Which ought to be considered by this Court (and doing so is in 

the interests of justice). It is in the interests of justice for this 

Court to consider the constitutionality of section 18(2)(b) of the 

Rioutous Assemblies Act. The question was debated at length 

in the High Court and this Court has the benefit of that full 

bench’s decision (compare to, for example, Tiekiedraai 

Eiendomme (Pty) Ltd v Shell South Africa Marketing (Pty) 

Limited [2019] ZACC 14 (9 April 2019) at para 19). And though 

the Applicants disagree with the High Court’s judgment, we 

accept that this Court does have the “assist[ance] of a well-

reasoned judgment … on the point in issue” (Tiekiedraai, 

above, at para 20). In any event, this Court is likely to (if not, 

with respect, obliged to) deal with the very same section of the 

Riotous Assemblies Act in the confirmation leg of this 

application. For convenience, and to avoid piecemeal appeals, 

this Court ought to consider the constitutionality of section 

18(2)(b) in its entirety at the same time. It is similarly 

convenient for this Court to deal with the proper interpretation 

of the Trespass Act given that, here, it is the predicate offence 

for the alleged incitement. Both issues arise from the same set 

of facts. It would, with respect, be inconvenient and a waste of 

judicial resources to have a piecemeal appeal in the Supreme 
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Court of Appeal on the proper interpretation of the Trespass 

Act. This Court also has the benefit of the High Court’s 

judgment on this issue (Tiekiedraai, above, at para 20). 

25 For these reasons, this Court has jurisdiction over leg two of this 

application. 

26 Direct appeal to this Court is in the interests of justice. Because the 

High Court consisted of three judges, the only alternative appellate 

forum available to the Applicants is the Supreme Court of Appeal. 

But this Court will already be dealing with the confirmation 

proceedings which raise the same facts and the same legal issues 

as the incitement and trespass issues in the second leg of this 

application. Having one appeal in this Court and another appeal in 

the Supreme Court of Appeal on the same facts and substantially 

the same legal issues would “lead to piecemeal adjudication and 

prolong the litigation or lead to the wasteful use of judicial resources 

or costs” (South African Informal Traders Forum v City of 

Johannesburg 2014 (4) SA 371 (CC) at para 20). And while it is true 

that it is generally desirable to have the views of the Supreme Court 

of Appeal, the High Court judgment already represents the views of 

three judges. And this Court already has, at least, the Supreme 

Court of Appeal’s views on the constitutionality of the crime of 
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intimidation under the Intimidation Act 72 of 1982, which raises 

similar issues to the Applicants’ challenge to the constitutionality of 

section 18(2)(b) of the Riotous Assemblies Act (see Moyo v Minister 

of Justice and Constitutional Development [2018] ZASCA 100 (20 

June 2018)). For these reasons, direct leave to appeal is in the 

interests of justice.  

Section 18(2)(b) of the Riotous Assemblies Act is an unjustifiable 
infringement of section 16 of the Constitution  

27 The High Court rightly found that section 18(2)(b) of the Riotous 

Assemblies Act infringes section 16(1) of the Constitution. Section 

18(2)(b) makes it a crime to incite, instigate, command, or procure 

“any offence, whether at common law or against a statute or 

statutory regulation”. Three features of section 18(2)(b) makes its 

breadth virtually limitless:  

 First, the conduct that is criminalised: incite, instigate, 

command, or procure. To be clear, the Riotous Assemblies Act 

does not criminalise ‘incitement’ as that word is understood in 

the common law. It goes much further. It also criminalises 

“instiga[ting]”, “command[ing]”, and “procur[ing]”. Instigating, for 

example, has a broader plain-text meaning than inciting.  

 Second, section 18(2)(b) does not require imminence.  
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 Third, the section covers every single offence in all of our law. 

From the most minor regulatory offence in the most obscure 

regulation, to the most serious crimes we know.       

28 For all three reasons, section 18(2)(b) goes well beyond the carve 

out of “incitement of imminent violence” in section 16(2)(b) of the 

Constitution. And because section 18(2)(b) goes beyond that carve 

out, section 16(1) is infringed (Print Media South Africa v Minister of 

Home Affairs 2012 (6) SA 443 (CC) at para 49). 

29 The High Court was right up to this point. It was, with respect, wrong 

in finding that the infringement is a justifiable infringement under the 

limitations analysis.  

30 The nature of the right. This Court has “spoken lavishly” about the 

freedom of expression (Democratic Alliance, above, at para 122). 

The freedom to speak is all the more important when dealing with 

political speech, like speech on landlessness. Using the criminal law 

to silence opposing voices—and opposition parties, no less—is 

especially dangerous for democracy. The freedom of expression 

means the government cannot silence the speaker, even if, like 

here, the government would prefer “not to entertain the views of the 

marginalised [and] the powerless minorities” (Oriani-Ambrosini v 
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Sisulu, Speaker of the National Assembly 2012 (6) SA 588 (CC) at 

para 43). 

31 Importance and purpose of the limitation. Without much evidence, 

the High Court reasoned that inciting occupation of vacant land 

would result in “chaos”, a “mass violation of property rights”, and an 

“impermissible resort to ‘self-help’”. But it is by no means clear why 

these are avoided through criminalising speech. In the end, all the 

crime of incitement does is punish speech. Preventing “chaos”, a 

“mass violation of property rights”, and an “impermissible resort to 

‘self-help’” is achieved by criminalising the actual conduct that 

causes those things; it is not achieved by punishing speaking about 

those things. But it is not even clear why occupying vacant land 

even causes any violence, let alone “chaos”. The civil remedies that 

are in place to protect property owners are necessarily non-violent. 

If there is any violence, it results from landowners not using these 

non-violent civil remedies.  

 

32 Nature and extent of the limitation. The High Court incorrectly 

characterised the nature and extent of the limitation as “marginal”. 

The breadth of incitement under the Riotous Assemblies Act is a 

drastic limitation. There is no need for imminence, and no limit on 
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the type of crime that can be incited. And so the Act’s incitement 

prohibition covers a whole swath of speech that, though unpopular 

and divisive, properly belongs in the marketplace of ideas. An Uber 

executive telling its drivers to drive on despite not having metered-

taxi permits (inciting national and provincial traffic crimes); an 

activist citizen posting on Facebook about a tax revolt (inciting tax 

crimes); an aspirant politician campaigning on the Communist 

Manifesto (inciting treason); a clergyman preaching religious texts 

(inciting eye-for-an-eye punishment). The Riotous Assemblies Act 

turns all these speakers into criminals, suppressing robust debate 

on regulatory innovation, government corruption and taxation, 

political ideology, and religion. History teaches that this is exactly 

how over-broad crimes of incitement can—and unfortunately often 

are—used by governments to suppress speech. Examples in South 

Africa6 and abroad7 abound.  

                                                      
6 See R v Segale 1960 (1) SA 721 (A) (stay-at-home strikes); Bozzoli v Station Commander, 

John Vorster Square, Johannesburg 1972 (3) SA 934 (W) (student protests); S v Zigqolo 

1980 (1) SA 49 (A) (a prayer gathering). 

7 Schenk v. United States 249 U.S. 47 (1919) (distributing anti-war flyers); Debs v United 

States 249 U.S. 211 (1919) (speaking at a Socialist Party event); Whitney v California 274 

U.S. 357 (1927) (advocating Communism); Dennis v United States 341 U.S. 494 (1951) 

(advocating Communism). 
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33 The relation between the limitation and its purpose. Boilerplates at 

the ready, the government argued in the High Court that we need a 

crime of incitement for ordered government, the protection of other 

constitutional rights, and the prevention of self-help. The apartheid 

government used to argue the same sort of things when it jailed 

students and communists (see, for example, S v Budlender 1973 (1) 

SA 264 (C)). Even if there are some important purposes there, an 

unbounded crime of incitement does not serve them. Even if 

occupation of vacant land threatens the right to property, occupation 

does the infringing, not talking about occupation. And it is not the 

mere fact of occupying vacant land that causes violence; violence 

only occurs when landowners resort to the criminal law and the 

blunt force of rubber bullets and bulldozers to forcibly remove 

occupiers from land. None of that is caused by speaking about 

occupying land. The Constitution tells us the type of incitement that 

should be the concern: incitement of imminent violence. Imminence 

limits incitement to those rare instances when hot-headed speech 

pushes a listener over the edge. And violence is the type of incited 

action that poses enough of a threat to public safety to make free 

speech yield. Without requiring imminent violence, a crime of 

incitement is an unnecessary and disproportionate chill on free 

speech.  
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34 Less restrictive means to achieve the purpose. If a crime of 

incitement does serve some important purpose, there are obvious 

less restrictive means to achieve it. First of all, the primary 

wrongdoer can be punished for whatever crime is actually 

committed—that is, we can punish the person who does the crime 

without punishing the person who talks about doing the crime. 

There is also the possibility of accomplice liability. And in the 

context of the land debate, there are already civil mechanisms in 

place to protect property rights, like PIE and ESTA. Finally, 

Parliament can tailor the crime of incitement to target incitement that 

is likely to lead to imminent violence, as section 16(2)(b) of the 

Constitution suggests. A tailored version of incitement will still take 

care of those rare instances when speech triggers action and resort 

to the criminal law is really necessary.  

35 The High Court relied heavily on the elements of the crime of 

incitement, particularly the requirement of intention, to save the 

Riotous Assemblies Act from unconstitutionality. The court 

reasoned that “merely voicing one’s opinion will not be enough for 

incitement”. That assurance finds no support in the plain text of 

section 16(2)(b). In any event, the Court did not answer the 
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fundamental question that was at issue: should political speech that 

section 16(1) protects be met with pain of criminal prosecution.  

36 Much of the High Court’s reasoning—on both section 16(2)(b) of the 

Riotous Assemblies Act and the proper interpretation of the 

Trespass Act—rests on prosecutorial discretion. With respect, the 

High Court’s trust-our-prosecutors approach is simply not enough. 

This Court has rejected similar arguments in the past (see, for 

example, S v Mbatha 1996 (2) SA 464 (CC) at para 23). And for a 

simple reason: if the discretion to prosecute exists, the prospect of 

being indicted is an ever-present chilling effect on speech. The 

freedom of expression “cannot depend on the existence of 

discretion” (S v Zuma 1995 (2) SA 642 (CC) at para 28). 

37 For these reasons, this Court should hold that section 18(2)(b) of 

the Riotous Assemblies Act is an unjustifiable infringement of 

section 16(1) of the Constitution.  

Constitutionality interpreted, the Trespass Act does not apply to those 
who are covered by PIE or ESTA 

38 Like the Riotous Assemblies Act, the Trespass act has a dark 

history; it played a key part in the government apartheid project of 

land dispossession (City of Johannesburg v Rand Properties (Pty) 

Ltd 2007 (1) SA 78 (W) at footnote 14). 
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39 On any version of incitement, if, by definition, the occupation of 

vacant land falls outside the Trespass Act, then the charge against 

me is a non-starter because one cannot incite something that is 

lawful. 

40 I am advised that the compass for interpreting statutes is section 

39(2) of the Constitution. It requires courts, when interpreting 

legislation, to promote the spirit, purport and objects of the Bill of 

Rights.  That entails, I am advised, that courts must “prefer a 

generous construction over a merely textual or legalistic one in 

order to afford claimants the fullest possible protection of their 

constitutional guarantees” (Department of Land Affairs v 

Goedgelegen Tropical Fruits (Pty) Ltd 2007 (6) SA 199 (CC) at para 

53). With respect, the High Court’s approach to the interplay 

between the Trespass Act and PIE (and ESTA) does not give effect 

to those interpretive obligations.  

41 Land ownership, occupation, and evictions are no longer regulated 

by private law, at least not exclusively. The Constitution says as 

much in sections 25 and 26. In particular, the Trespass Act must be 

interpreted consistently with, and to promote, the object and 

purposes of section 26(3) of the Constitution. The Trespass Act 

must also be read so it does not undermine the provisions of PIE, 
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because PIE is the statute mandated by section 26(3) of the 

Constitution (Occupiers, Berea v De Wet NO 2017 (5) SA 346 (CC) 

at para 41).  

42 Interpreting the Trespass Act to include someone who is protected 

as an “unlawful occupier” under PIE undermines the whole reason 

for PIE: decriminalising squatting and infusing the eviction process 

with justice, equity, and an “acknowledgment of the necessitous 

quest for homes of victims of past racist policies” (Port Elizabeth 

Municipality, see above, at para 12). 

43 The High Court’s interpretation of the Trespass Act allows 

landowners to make an end run around PIE and the special civil 

remedies it provides. The laying of a criminal charge—and the might 

of the police—can be used to evict. The Trespass Act even allows 

summary evictions (in section 2(2)). That is how eviction law used to 

work under the Prevention of Illegal Squatting Act. With respect, on 

the High Court’s sanitised reading of the Trespass Act, “context 

counts for nothing; so does the purpose for which [PIE] was 

enacted; and section 39(2) of the Constitution is not taken into 

account at all” (Daniels, see above, at para 29).  

44 The only way to make the Trespass Act work under the 

Constitution—and the only way to make it better promote section 
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26(3) of the Constitution8 and its goal of decriminalizing squatting—

is to interpret the Trespass Act as being subject to PIE. That is, the 

Trespass Act stops where PIE starts: someone who is an “unlawful 

occupier” under PIE is not a trespasser under the Trespass Act. 

45 None of this leaves landowners without a remedy; they have one in 

PIE. But it does mean they cannot use the blunt tool of the criminal 

law for evictions. Rather, landowners must use the civil process that 

“infus[es] elements of grace and compassion into the formal 

structures of the law” and that “acknowledge[s] the the necessitous 

quest for homes of victims of past racist policies” (See Port 

Elizabeth Municipality, above, at paras 37 and 12).  

46 Finally, in argument in the High Court, the government made much 

of the violence of land ‘invasions’. There is nothing violent in the 

occupation of vacant land. Violence happens when the criminal law 

is used for evictions. In other words, it is the government’s heavy-

handed response to the occupation of vacant land that leads to 

violence, not the occupation of vacant land itself. The way to stop 

                                                      
8 I am advised that when faced with two competing interpretations of a statute, section 39(2) 

of the Constitution requires courts to adopt whichever better promotes the spirit, purport and 

objects of the Bill of Rights. See Wary Holdings (Pty) Ltd v Stalwo (Pty) Ltd 2009 (1) SA 337 

(CC) at paras 46-47. 
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that violence is not to criminalise occupation of vacant land, but to 

use the lawful processes in, for example, PIE and ESTA.  

CONCLUSION 

47 The Applicants ask for an order in these terms: 

47.1 The High Court’s declaration of invalidity in respect of the 

punishment regime of section 18(2)(b) of the Riotous 

Assemblies Act is confirmed.  

47.2 The Applicants are granted leave to appeal, and their 

appeals are upheld, in respect of these issues: 

47.2.1 whether the crime of incitement in section 18(2)(b) 

of the Riotous Assemblies Act unjustifiably infringes 

section 16(1) of the Constitution; and 

47.2.2 whether the Trespass Act applies to someone who 

is an “unlawful occupier” under PIE or an “occupier” 

under ESTA. 

47.3 The High Court’s orders are set aside and replaced with the 

following orders:  
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47.3.1 It is declared that section 18(2)(b) of the Riotous 

Assemblies Act is unconstitutional and invalid in its 

entirety. 

47.3.2 The declaration of invalidity in the previous sub-

paragraph is suspended for a period of time to be 

determined by this Court to afford Parliament an 

opportunity to cure the invalidity. 

47.3.3 During the period of suspension, section 18(2)(b) of the 

Riotous Assemblies Act is deemed to read (with 

underlining indicating reading-in): 

 

 

 

 “(2) Any person who- 

(a) … 

(b) incites, instigates, commands, or 

procures any other person to 
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commit  a person to imminently 

commit a crime of violence 

shall be guilty of an offence. and liable on 

conviction to the punishment to which a 

person convicted of actually committing that 

offence would be liable.” 

47.3.4 It is declared that section 1(1) of the Trespass Act does 

not apply to anyone who is an “unlawful occupier” as 

defined in PIE or an “occupier” as defined in ESTA. 

47.4 The Respondents are ordered to pay the Applicants’ costs.  
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I hereby certify that the deponent knows and understands the contents 

of this affidavit and that it is to the best of his knowledge both true and 

correct.  This affidavit was signed and sworn to before me at 
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_________________on this the ____day of July 2019, and that the 

Regulations contained in Government Notice R.1258 of 21 July 1972, as 

amended, have been complied with. 
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