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1. NATURE OF PROCEEDINGS  

This application concerns confirmation of the Order by the Gauteng Division 

of High Court (“High Court”) declaring sections 2 (1) (a) and 2 (1) (b) of 

South African Citizenship Act 88 of 1995 as amended unconstitutional and 

invalid. The respondents seek condonation for the admission of the 

answering affidavit in the confirmation proceedings and oppose confirmation 

of constitutional invalidity. 

2. ISSUES TO BE DETERMINED 

The issues arising in this matter are: 

(a) First, whether the respondents (“state respondents”) should be granted 

condonation and their answering affidavit be allowed during the 

confirmation proceedings. 

(b) Second, relates to the constitutionality or otherwise of section 2 (1) (a) 

and 2 (1) (b) of the Citizenship Act as amended and whether the High 

Court Order of constitutional invalidity should be confirmed.  

(c) Third, whether it is in the interests of justice ( in the event the 

answering affidavit is admitted) that the matter be referred back to the 

High Court to hear oral evidence for determination of the material 

disputes of fact. 

(d) Further, whether sections 2(1)(b) of the Citizenship Act applies 

retrospectively or prospectively. 

(e) Fifth, appropriate remedy. 
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3. SUMMARY OF ARGUMENT 

3.1. This is an application for confirmation of the declaration of constitutional 

invalidity. The High Court declared sections 2 (1) (a) and 2 (1) (b) 

unconstitutional and invalid. The state respondents did not file the answering 

affidavit in the High Court as ordered to do so by the Court. The state 

respondents oppose the application for confirmation of the order of invalidity 

and seek other ancillary relief.  

3.2. It is common cause are that the applicants were all born outside South 

Africa. The applicants allege that they were born to one of the South African 

parents. All the applicants were born before 1 January 2013. The applicants 

did not register their births in terms of Births and Deaths Registration Act 51 

of 1992 or 1963 registration law. The applicants’ details have not been 

entered in the population register. Furthermore, all the applicants do not 

have South African birth certificates and identity documents.  

3.3. The state respondents contend that the 1949 Citizenship Act or any other 

law did not confer upon the applicants the vested right to citizenship by 

descent. In the result, thestate respondents contend that section 2(1)(a) 

does not violate or deprive the applicants the right to citizenship by descent. 

Section 2(1)(b) applies prospectively. The current South African Citizenship 

Act, 1995 as amended does not apply to persons who did not register their 

births in terms of the Births and Deaths Registration Act 52 of 1991 or prior 

laws. The state respondents contend that registration of birth has always 

been a requirement for acquisition of citizenship.  
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3.4. The Restoration and Extension of South African Citizenship Act 196 of 1993 

(“Restoration Act”) did not recognise or intend to grant citizenship to persons 

born outside South Africa.  

3.5. In the event the impugned provisions are found to be invalid and 

unconstitutional, the state respondents submit that the limitation of the 

rights is reasonable and justifiable.  

3.6. The remedy of reading-in is not a just and equitable order in the 

circumstances. The appropriate remedy would be to suspend the order of 

invalidity in order to give Parliament an opportunity to amend the legislation 

with due regard policy considerations of the Executive. 

3.7. The admission of the state respondents’ answering affidavit will assist the 

Court in its discharge of constitutional duty. 

4. ESTIMATE OF THE DURATION OF THE ARGUMENT 

The state respondents estimate that their argument will take approximately 

one hours. 

5. THE RECORD 

This Court is respectfully requested to read the following relevant portions of 

the record: 

5.1. The parties’ respective affidavits in this Court. 

5.2. The High Court papers and transcript of the High Court proceedings. 

5.3. The High Court’s Order of invalidity and Reasons for the Order/ judgment. 
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5.4. Annexures. 
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