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1.

THE PARTIES

1.1

In these written argument, we refer to the applicants collectively as
(“applicants”)

1.2

The respondents are collectively referred to as (“state respondents”)

2.

INTRODUCTION

2.1

This is an application for confirmation of the declaration of constitutional
invalidity. The Gauteng Division of the High Court (“High Court”) declared
section 2 (1) (a) and 2 (1) (b) unconstitutional and invalid. The High Court
Order was made after the respondents failed to file an answering affidavit in
defiance of the Court Order to do so.

2.2

The respondents seek condonation for the admission of an answering affidavit
which also deals with the allegations in the founding papers filed in the High
Court and oppose the confirmation of constitutional invalidity.

3.

NATURE OF THE PROCEEDINGS

3.1

This application concerns confirmation of the High Court Order declaring
sections 2 (1) (a) and 2 (1) (b) of the Citizenship Act 88 of 1995 as amended
unconstitutional and invalid. The state respondents seek condonation for the
admission of their answering affidavit and oppose confirmation of the order
constitutional invalidity.

3.2

The state respondents further seek an Order for referral of this matter in the
interests of justice, back to the High Court to hear oral evidence for
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determination of material disputes of fact. This is dependent on the admission
of the said answering affidavit.
4.

MAIN ISSUES TO BE DETERMINED
The main issues arising in this matter are:
(a)

First,

whether

the

state

respondents

should

be

granted

condonation to file an answering affidavit dealing with the High Court
papers;
(b)

Second, the issue of constitutional of invalidity or otherwise of sections
2 (1) (a) and 2 (1) (b) of the Citizenship Act as amended and whether
the High Court Order of constitutional invalidity should be confirmed;

(c)

Third, whether the matter should, in the interests of justice, be
referred back to the High Court to hear oral evidence for determination
of the material disputes of fact;

(d)

Fourth, whether section 2 (1) (b) of the Citizenship Act, 995 applies
retrospectively or prospectively.

(e)

Fifth, appropriate remedy.

5.

BACKGROUND

5.1

It is common cause that the applicants were all born outside South Africa. The
applicants allege that they were born to one of the South African parents. All
the applicants were born before 1 January 2013. The applicants did not

Page | 5

register their births in terms of Births and Deaths Registration Act1 (“BDRA”)
or 1963 registration law. Furthermore, the applicants do not hold South
African birth certificates and their details have not been entered in the
population register. The applicants do not have South African identity
documents2.
5.2

The applicants allege that section 2 (1) (a) of the Citizenship Act fails to
recognise citizenship acquired by descent prior to 1 January 2013. In the
result, they contend that the subsection deprived them citizenship by descent
overnight. They further contend that section 2 (1) (b) applies prospectively
only to persons born after 1 January 20133.

5.3

Aggrieved with the provisions of sections 2 (1) (a) and 2 (1) (b) of the
Citizenship Act, on 23 September 2016 the applicants applied to High Court
for an Order in the following terms:
“1.1. Declaring that section 2 (1) (a) of the South African Citizenship
Act 88 of 1995 is unconstitutional and invalid to the extent that it
fails to recognise citizenship acquired by descent prior to 1
January 2013;
1.2.

Remedying the defect by reading the words “or by descent’ into
section 2 (1) (a), so that the section reads:

1
2
3

Act 51 of 1992.
Founding papers in the High Court, Volume 1, pages 2-3.
Founding affidavit filed in this Court, Volume 3, page 144.
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(a)
the

who immediately prior to the date of commencement of
South African Citizenship Amendment Act, 2010, was a
South African citizen by birth or by descent.

2.1.

Declaring that section 2 (1) (b) of the South African Citizenship
Act 88 of 1995 is unconstitutional and invalid to the extent that it
only applies prospectively to persons born after 1 January 2013;

2.2.

Remedying the defect by reading the words “or was° into section
2 (1) (b) so that the section reads:
(b)

or

who is or was born in or outside the Republic, one of his
her parents, at the time of his or her birth, being a South
African citizen.

3.

Declaring that each of the following people is a South African citizen:
3.1.

Yamikani Vusi Chisuse, born on 9 October 1989;

3.2.

Elizabeth Mafusi Nthunya, born on 21 September 1982;

3.3.

Martin Ambrose Hoffman, born on 8 March 1970;

3.4.

Einrich Dullaart, born on 25 December 2008;

3.5.

Amanda Tilma, born on 26 February 1969.

4.

Directing the first respondent to register the births of the people listed

in

paragraph 3, to enter their details in the population register, to assign
them South African Identity numbers, and to cause birth certificates to
be issued to them;
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5.

Awarding the applicants costs if any of the respondents to oppose the
relief sought;

6.

Granting the applicants further and/or alternative relief”.

6.

CONDONATION: STATE RESPONDENTS’ ANSWERING AFFIDAVIT

6.1

We submit that the cause for failure to file an answering affidavit in the High
Court was due to various factors. We request this Court to take into
consideration such factors in determining whether the state respondents’
answering affidavit should be admitted in this Court.

6.2

First, the workload in the Department of Home Affairs (“DHA”) makes it
practically impossible for the officials to perform the services with the
efficiency required. There are five (5) officials in the Litigation Directorate and
each one has approximately 1200 pending cases to handle. The DHA
receives about 150 cases per week. The DHA has between eight and ten
thousand cases pending in various courts in the country4.

6.3

Second, on or about 15 January 2019, the Director-Litigation, Samuel Mogotsi
(“Mogotsi”) resigned from his position. The resignation of Mogotsi had a
negative impact on most of the matters in which he was involved. In addition,
it took time for the acting Head of the DHA, Mr Thulani Mavuso to be briefed
on the pending matters5.

4
5

Record: answering affidavit of Thulani Mavuso, Vol 3, para 6.2, page 172.
Record: answering affidavit of Thulani Mavuso, Vol 3, para 6.2, page 172 .
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6.4

Third, the bona fide and mistaken belief that the matter could be settled6.

6.5

We accept that the state respondents and the State Attorney handled the
matter in the most inefficient and ineffective manner. This conduct
undermines the legitimacy of both the judiciary and the state. In particular, the
estate respondents defied the Court to file the answering affidavit.

6.6

Failure to comply with the Court Order by the state respondents resulted in
openly violating the rights of the applicants, and shows disdain for the law
which we concede is unacceptable.

This Court has already strongly

indicated that maintenance of the rule of law means that “at the very least that
there should be strict compliance with Court Orders”7.
6.7

We would like to take this opportunity to extend our sincere apology to the
applicants and this Court for the state respondents’ failure to observe and
comply with the Court Order.

6.8

In Van Zyl8, this Court ruled that in determining whether condonation may be
granted, lateness is not the only consideration. The test is whether it is in the
interests of justice to grant condonation. In this matter, lateness by the state
respondents’ in filing their answering affidavit did not cause substantial
prejudice to the applicants. The applicants had sufficient time to consider the
answering affidavit of the state respondents.

6

7
8

Record: answering affidavit of Thulani Mavuso, Vol 3, page 173.
Nyathi v Member of the Executive Council for the Department of Health Gauteng and Another
2008 (5) SA 94 (CC); 2008 (9) BCLR 864 (CC), paras 80 and 81.
Bertie Van Zyl (Pty) Ltd and Another v Minister for Safety and Security and Others, 2010 (2) SA 181
(CC) ;2009 (10) BCLR 978 (CC), para 14.
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6.9

In Grootboom v National Prosecuting Authority9, this Court laid down the
test that granting condonation must be in the interests of justice. The factors
to be considered in determining whether or not it is in the interests of justice to
grant condonation are the standard for considering an application for
condonation. The concept “interests of justice” is elastic that it is not capable
of precise definition. It includes: the nature of relief sought; the extent and
cause of the delay; the effect of the delay on the administration of justice and
other litigants; the reasonableness of the explanation for the delay; the
importance of the issues to be raised in the confirmation of invalidity and the
prospects of success. The ultimate determination of what is in the interests of
justice must reflect due regard to all the relevant factors. The particular
circumstances of each case will determine which of the factors are relevant.

6.10

It is now trite that condonation cannot be heard for the mere asking. The state
respondents must make out a case entitling them to the court’s indulgence.
They must show sufficient cause. This requires the state respondents to give
a full explanation for the non-compliance with the rules or court order. Of great
significance, the explanation must be reasonable enough to excuse the
default.

6.11

The issues raised in this matter are of extreme importance not only to the
parties but to the majority of persons who are in a similar situation as the
applicants. The state respondents should accordingly be allowed to introduce

9

Grootboom v National Prosecuting Authority and Another, 2014 (2) SA 68 (CC); 2014 (1) BCLR 65

(CC);
[2014] 1 BLLR 1 (CC); (2014) 35 ILJ 121 (CC) (21 October 2013), para 22. See also Brummer v Gorfil
Brothers Investments (Pty) Ltd and Others,2000 (5) BCLR 465; 2000 (2)
SA 837 (CC), para 3.
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the answering affidavit dealing with the allegations in the founding papers filed
in the High Court. The administration of justice will be impacted negatively if
they are not given such an opportunity. The matter raises important
constitutional issues.
6.12

If condonation is not granted, the state respondents will be deprived of an
opportunity to properly address all the contentions raised by the applicants.
The state respondents are obliged to provide assistance to this Court by
providing i sufficient information in order for this Court to consider matters
involved in this constitutional challenge on full facts.

6.13

In the words of Chaskalson P (as he then was) in Ntuli10:
“… This case demonstrates … the importance of ensuring that all relevant
information is placed before the Court at the time of the

proceedings for

a declaration of invalidity. Such information should be

directed both to

the justification for the infringement, if that contention is

to be advanced,

and to the consequences that will ensue if an order of invalidity is made ...”
(Underlining supplied).
6.14

In Khosa11, this Court emphasised the importance of placing evidence before
the Court by the state respondents when the constitutional validity of the
legislation is challenged.

6.15

In Corruption Watch12, this Court accepted an affidavit filed by Mr Nxasana,
despite the fact that the High Court refused to accept the affidavit filed late.

10

Minister of Justice v Ntuli, 1997 (6) BCLR 677; 1997 (3) SA 772, para 41.
Khosa and Others v Minister of Social Development and Others, Mahlaule and Another v Minister
of Social Development, 2004 (6) SA 505 (CC); 2004 (6) BCLR 569 (CC), para 19.
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This is so because this Court held that it was in the interests of justice to do
so.
6.16

The applicants adopt a technical approach based simply on the Rules. It is
contended that the state respondents failed to appeal or rescind the High
Court Order as such the door is completely shut13. The approach is deeply
flawed and undermines the important constitutional issues raised in this
matter.

6.17

The state respondents accept that there is a “higher duty” on the state to
respect law, to fulfil procedural requirements and to tread respectfully when
dealing with rights as laid down in Kirland Investments14. The obligation to
place relevant facts before this Court is all aimed at discharging a “higher
duty”.

6.18

There is another reason why the answering affidavit should be admitted. The
High Court in its reasons failed to engage the factual and legal issues arising
from the applicants’ papers. In fact the reasons for judgment dealt with the
issue of postponement15.

7.

GENESIS OF THE IMPUGNED PROVISIONS: 1949 ACT, CITIZENSHIP
ACT AND OTHER LAWS

7.1

It is apposite that we outline the genesis of the 1949 Act and other relevant
successive

12

v
13
14

15

laws

governing

citizenship

and

registration

for

better

Corruption Watch NPC and Others v President of the Republic of South Africa and Others; Nxasana
Corruption Watch NPC and Others, 2018 (10) BCLR 1179 (CC); 2018 (2) SACR 442, (CC), paras 51
and 63.
Applicants’ submissions, para, 98, page 44.
MEC for Health, Eastern Cape and Another v Kirland Investments (Pty) Ltd t/a Eye Laser Institute
2014(3) SA 481 (CC), para 82.
Reasons for the judgment, Volume 4, pages 378-390.
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understanding of this matter. The 1949 Act and other relevant laws were not
only discriminatory on the basis of race and sexual orientation but the
“natives” (black people) were totally excluded from the South African
citizenship regime. The applicants base their vested rights argument on this
piece of legislation.
7.2

The beginning of separate South African citizenship under the Union
Government came with the Natives’ Land Act16 that set up reserves (later
known as “Bantustans” or “homelands”) for Black people. The Act provided for
setting aside existing black reserves as “scheduled areas” reserved for black
ownership and occupation, and also prohibiting blacks from purchasing land
outside them.

7.3

The 1913 Natives’ Land Act was a perfect example of legislation adopted by
the Union Government which segregated blacks and limited their rights as full
citizens of South Africa. The Land Act of 1913 laid the basis of a “South
African citizenship” that was permeated by racism and male chauvinism. The
outcome of the Act was, as Sol Plaatjie wrote: “[a]wakening on Friday
morning, June 20, 1913, the South African native found himself, not actually a
slave, but a pariah in the land of his birth”17.

7.4

From 1948 black people were denied citizenship of South Africa. The 1949
Act was intended to protect the rights of European colonialists. Section 6 of
the Act dealt with persons born outside the Union of South Africa as follows:

16
17

Natives’ Land Act 27 of 1913
Record: answering affidavit of Thulani Mavuso, Vol 3, para 10.6 (d), page 213.
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“(1)

A person born outside the Union on or after the date of

commencement of this Act shall, subject to the provisions of sub-section (2),
be a South African citizen if-(a) his father was at the time of such person’s
birth, a South African citizen and he fulfils any one of the following
conditions, that is to say, if either-(i) his father was a South African citizen by
birth, registration or naturalization; or (ii) his father was a South African
citizen by descent and was born in South-West Africa; or (iii) his father was,
at the time of the birth, in the service of the Government of the Union; or- (iv)
his father was, at the time of the birth, ordinary resident in the Union; and (b)
his birth is, within one year thereof or such longer period as the Minister may
in the special circumstances of the case approve, registered at a Union
consulate or such other place as may be prescribed. (2) Notwithstanding the
provisions of sub-section (1), no person who, after the date of
commencement of this Act, is born in any Commonwealth country and
whose father is not in the service of the Government of the Union or of a
person or association of persons resident or established in the Union, or not
ordinarily resident in the Union shall, if under the law of that country he
becomes a citizen of that country at birth, be a South African citizen”.
(Underlining supplied).
7.5

The main purpose of the 1949 Act provided for the citizenship of white
colonialists and their children who were born outside South Africa. The
applicants’ reliance on the 1949 Act for citizenship by descent is misleading
and inconceivable. Thus, the applicants’ assertion that the 1949 Act vested
them with the citizenship rights has no merit and legal basis.
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7.6

Equally the applicants’ belated reliance on the Restoration and Extension of
South African Citizenship Act18 (“Restoration Act”) to claim the right to
citizenship by descent is misplaced. The Act was not enacted to grant
citizenship by descent to persons born outside South Africa. The Restoration
and Extension Act provided for the granting of South African citizenship to
certain citizens of the Republics of Transkei, Bophuthatswana, Venda and
Ciskei (“TBVC states”) who were deprived citizenship when the TBVC
attained “independence”.

7.7

The Restoration Act was not designed to confer citizenship to persons born
outside South Africa, to one of the South African parent. In any event, the
insurmountable hurdle on the path of the applicants is the fact that they failed
to plead their case based on the Restoration Act. It is not open to them to
simply attempt to plead the case in their written submissions filed in this
Court.

7.8

Furthermore, before the establishment of the Union of South Africa, there
were laws relating to the registration of births, marriages and deaths but those
laws were different in each of the colonies. In fact, registration of births forms
part of the long history of the citizenship regime in this country.

7.9

In 1910, legislative efforts were made to centralise the registration of births
and deaths. In terms of Act 38 of 1914, a national statistical office for South
Africa was established. Under the 1923 Act, registration was made

18

Restoration and Extension of South African Citizenship Act 196 of 1993.
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compulsory for all races in urban areas but was voluntary for blacks in the
rural areas19.
7.10

During apartheid, the Population Registration Act20 was enacted. The Act
classified the South Africans into racial groups. The Act further made a
provision for the compilation of a register of the population primarily for the
issuing of identity cards. Anyone whose name was included in the register
was assigned with the identity number and a population group21.

7.11

In 1963, the Births, Marriages and Deaths Act22 was promulgated to make
provision for registration of births, marriages and deaths of the South African
citizens. Details of births were kept in the “births register” while those of
deaths were kept in the “deaths register”23. Section 7 of this Act provides that:
“No birth or death shall be registered after the expiry of one year from the

date of such birth or death except upon the written authority of the Secretary
and the payment of the prescribed fee (if any)”. (Underlining supplied)
7.12

In 1991, the Population Registration Act was repealed by the Population
Registration Repeal Act24. The purpose of this Act was to abolish the
distinction made between persons belonging to different population groups. In
1992, Births and Deaths Registration Act25 was enacted. The provisions of
this Act applies to all South African citizens whether in South Africa or outside

19
20
21
22
23
24
25

Record: answering affidavit of Thulani Mavuso, Vol 3 pages 221-222 paras 10.7 (b, and c).
Population Registration Act 30 of 1950.
Record: answering affidavit of Thulani Mavuso, Vol 3 pages 222 para 10.7 (d).
Births, Marriages and Deaths Act 81 of 1963.
Record: answering affidavit of Thulani Mavuso, Vol 3, para 10.7 (f), page 223.
Population Registration Repeal Act 114 of 1991.
Births and Deaths Registration Act 51 of 1992.

Page | 16

South Africa, including persons who are not South Africans but who sojourn
permanently or temporarily in South Africa26.
7.13

Non-South African citizens even in South Africa would be issued with birth
certificates, but their details would not be entered in the population register.
Hence, if a child is born outside South Africa, notice of birth may be given to
the Head of the South African diplomatic or consular mission or a regional
representative in South Africa. According to this Act, birth can be registered
anywhere, not necessarily at the place where birth took place27.

7.14

Under the 1995 Citizenship Act, a person born outside South Africa to a South
African parent is a South African citizen by descent upon registration of birth
under the BDRA. The applicants did not register their births in terms of 1992
BDRA or any prior laws. This non-compliance with the BDRA is vital for the
applicants to enjoy the rights, benefits and privileges of citizenship28.

7.15

Registration of births has always been a requirement for acquisition of
citizenship. The applicants’ argument that section 3 of the 1949 Act made no
mention of a requirement of registration of births29 has no legal basis as
subsequently registration was introduced.

7.16

It is difficult for the DHA to verify and confirm children who are born outside
South Africa by one of South African parent. In the result, many foreign
persons who desire to live and work in South Africa may claim citizenship by
descent and claim that one of their parents is a South African. This may lead

26
27
28
29

Record: answering affidavit of Thulani Mavuso, Vol 3, para 10.7 (h), page 223.
Record: answering affidavit of Thulani Mavuso, Vol 3, para 10.7 (i), pege 224.
Record: answering affidavit of Thulani Mavuso, Vol 3, para 10.7 (k), page 224.
Record: affidavit of Yamikani Vusi Chisuse, Volume 1, para 22.2, page 13.
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to uncontrolled citizenship. This is precisely the mischief the Legislature
intended to address when it amended the 1995 Citizenship Act.
7.17

South Africa is today a great place to live in and many people in the world
aspire to live, work or to be the citizens of South Africa. In the result, many
foreign nationals come to South Africa and stay in the country illegally. The
case of the applicants is a perfect example of this trend. No one can account
for all undocumented migrants. Over the years, Africa Check has come
across many claims of 5 million migrants, 6 million and even 13 million
migrants. The DHA has no idea as to how many illegal immigrants are in
South Africa30.

8.

PARTIES’ SUBMISSIONS IN THIS COURT

8.1

On 18 June 2019, the applicants referred the High Court’s Order to this Court
for confirmation31. The applicants ask this Court to confirm the High Court’s
Order declaring section 2 (1) (a) and 2 (1) (b)

unconstitutional

and

invalid

and a remedy of “reading-in” thus:
(a)

Section 2 (1) (a) of the South African Citizenship Act 88 of 1995
be declared unconstitutional and invalid to the extent that the
subsection fails to recognise citizenship acquired by descent
prior to 1 January 2013. The applicants submit that section 2
(1) (a) entails the wholesale deprivation of citizenship.32

30
31

32

Record: answering affidavit of Thulani Mavuso, Vol 3 page 225 para 10.7 (m).
Record: applicants’ notice of motion: Confirmation of invalidity, Vol 3, pages 135-138. See also
founding affidavit of Liesl Heila Muller, Vol 3, pages 139-163
Record: applicants’ written submissions, paras 45-46, page 22 and applicants’ notice of motion, Vol
3, page 136.
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(b)

Section 2 (1) (a) of the Citizenship Act is deemed to read as if
words ‘or by descent’ appear at the end of subsection.33

the
(c)
invalid
born

Section 2 (1) (b) of the Act is declared unconstitutional and
to the extent that it only applies prospectively to persons
after 1 January 2013. Section 2 (1) (b) is deemed to read as if
the words ‘or was’ appear after ‘who is’. The applicants further
submit that section 2 (1) (b) is unconstitutional because it does
not apply with retrospective effect34.

8.2

The applicants rely on previous legislative framework to assert their claim of
citizenship by descent. They further submit that sections 3 and 20 of the
Constitution protect their vested right to citizenship by descent.

8.3

Contrary to the applicants’ contentions, they had no vested right to citizenship.
This is so because the 1949 Act did not bestow citizenship rights upon the
applicants. In the circumstances, sections 3 and 20 of the Constitution are not
infringed by the introduction of section 2 (1) (a) and 2 (1) (b). Even if the
applicants may have a right to citizenship by descent, the limitation imposed
by section 2 is reasonable and justified in an open and democratic society.

8.4

The Legislature amended the 1995 Citizenship Act to remedy the deficiency
of that Act. This is so because the repealed section 3 of the 1995 Act opened
the floodgates of potential fraudulent citizenship and abuse of the citizenship
system.

33
34

Record: applicants’ notice of motion, Vol 3, 136.
Record: applicants’ written submissions, para 49, page 22.
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9.

CONSTITUTIONAL VALIDITY OR OTHERWISE OF SECTIONS 2 (1) (a)
AND 2 (1) (b) OF THE CITIZENSHIP ACT

9.1

For this Court to confirm the High Court’s Order, it must be satisfied that
sections 2 (1) (a) and 2 (1) (b) are indeed unconstitutional and invalid. The
related issue will be whether the Order issued by the High Court is a just and
equitable Order as contemplated in section 172(1)(b) of the Constitution.

9.2

The applicants are aggrieved by the omission of the words ‘or by descent’ in
section 2 (1) (a) and the words ‘or was’ in section 2 (1) (b). The applicants
claim that section 2 (1) (a) is a wholesale deprivation of citizenship by descent
which happened overnight on 31 December 2012. They further claim that this
deprivation extends to persons born before 1 January 2013. In the result, they
argue that section 2 (1) (a) and 2 (1) (b) violate sections 3 and 20 of the
Constitution.

9.3

Section 3 of the Constitution provides35:
“(1) There is a common South African citizenship. (2) All citizens are- (a)
equally entitled to the rights, privileges and benefits of citizenship; and

(b)

equally subject to the duties and responsibilities of citizenship. (3)

National

legislation must provide for the acquisition, loss and restoration

of

citizenship”.
9.4

Section 20 of the Constitution provides: “No citizen may be deprived of
citizenship”.

35

Constitution of the Republic of South Africa, 1996.
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9.5

The applicants are neither citizens of South Africa nor had acquired vested
citizenship rights. They did not register their births in terms of BDRA or 1963
Births, Marriages and Deaths Act.

10.

JUSTIFICATION: LIMITATION OF RIGHTS

10.1

The applicants contend that sections 2 (1) (a) and 2 (1) (b) constitutionally
deprive them the right to citizenship by descent. In determining whether
sections 2 (1) (a) and 2 (1) (b) infringe the rights of the applicants, a two-stage
test must be applied namely; whether the impugned provisions limit the rights
of the applicants and if so, whether or not the limitation can be justified in
terms of section 36 of the Constitution.

10.2

The limitation to be reasonable and justified in terms of section 36 of the
Constitution involves the balancing of competing interests of the applicants
and the state respondents. This requires taking into account the factors
enumerated in section 3636. To effect a proper balance, the rights of the
applicants which are allegedly infringed must be identified and their nature
and importance in a particular context must be considered37.

36

(1)
Rights”.
37

has

Section 36 of the Constitution provides: “(1) The rights in the Bill of Rights may be limited only in
terms of law of general application to the extent that the limitation is reasonable and justifiable in an
open and democratic society based on human dignity, equality and freedom, taking into account all
relevant factors, including-(a) the nature of the right; (b) the importance of the purpose of the
limitation; (c) the nature and extent of the limitation; (d) the relation between the limitation and its
purpose; and (e) less restrictive means to achieve the purpose. (2) Except as provided in subsection
or in any other provision of the Constitution, no law may limit any right entrenched in the Bill of
Johncom Media Investments Limited v M and Others, 2009(4) SA 7(CC), para 24. The above process
been described as a proportionality analysis. This analysis also takes into account the existence of less
restrictive means to achieve the purpose.
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10.3

In National Coalition for Gay and Lesbian Equality and Another v
Minister of Justice and Others38, this Court provided guidance with
greater clarity regarding criteria for limitation and balancing process thus:
“… The balancing of different interests must still take place. On the one hand
there is the right infringed; its nature; its importance in an open and
democratic society based on human dignity, equality and freedom; and

the

nature and extent of the limitation. On the other hand, there is the
importance of the purpose of the limitation. In the balancing process and in
the evaluation of proportionality one is enjoined to consider the relation
between the limitation and its purpose as well as the existence of less
restrictive means to achieve this purpose ...” (Underlining supplied).
10.4

The next issue to be addressed is the purpose of limitation of the rights of the
applicants. It is settled law that in order to identify and evaluate the purpose of
impugned provisions, focus must properly fall on the challenged statute itself.
The stated purpose of the Citizenship Act as amended is listed in section 2
namely; to provide citizenship by birth (and not citizenship by descent). More
important, the purpose of the impugned provisions is to regulate the scheme
of citizenship in the country.

10.5

The purpose of the limitation is ultimately to curb potential fraudulent
citizenship and to protect the interests of the country. The

legitimate

and

rational basis for section 2 must be understood in this context.
10.6

Given the nature and extent of limitation, the limitation is not severe for
variety of reasons. The applicants are not stateless persons. They have their

38

1999 (1) SA 6; 1998 (12) BCLR 1517 (9 October 1998), para 35.
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countries of origin where they were born and lived. The impugned provisions
do not change their status quo in any way whatsoever.
10.7

The words “all citizens” and “no citizen” contained in the Constitution do not
mean that there can be no limitation imposed on those who may be granted
citizenship. The question is whether the limitation is reasonable and justified
in terms of section 36 of the Constitution.

10.8

Since this matter involves competing interests of the applicants, the state
respondents and the country at large, the question is how other provisions of
the Citizenship Act balance these opposing interests? This implicates section
5 (g) of the Citizenship Act as amended: “the Minister may under exceptional
circumstances grant a certificate of naturalisation” as South African citizen to
an applicant who does not comply with the requirements of section 2 (1) (a)
relating to citizenship by birth.

10.9

In the circumstances, the limitation of rights is not absolute39. Section 5 (g)
seeks to balance the competing interests of the applicants and those of
citizens of South Africa. In other words, the applicants can still acquire
citizenship by naturalisation. The limitation is less intrusive. In view of the
provisions

of

section 5(g) of the Citizenship Act, they are not left completely in the dark.
10.10 The uncontrolled citizenship has the potential to disrupt the scheme of
citizenship in the country. This may engender the state of lawlessness.
Consequently, the rule of law and constitutional democracy will be
undermined.
39

Record: answering affidavit of Thulani Mavuso, Vol 3, para 38.1-38.4, pages 239-240.
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10.11 It is estimated that there are twelve (12) million immigrants in South Africa. In
2012, an estimated 67 152 refugees arrived in South Africa. Currently, there
are 17, 094,331 people receiving social grants and an amount of R567 billion
has been allocated for social grants by government40.
10.12 The harsh reality is that there are simply insufficient resources available to
cater for all the various persons who might enter South African boarders
requiring citizenship in order to access benefits, rights and privileges that go
with it. The United States, Canada and Britain are developed countries with
resources that far exceed those of South Africa, have developed strict
immigration, citizenship and refugee laws in order to protect the rights of their
citizens.41
10.13 The state’s management and control of immigration
another legitimate

and

citizenship

is

purpose of sections 2 (1) (a) and 2 (1) (b). There are

currently 900 illegal foreigners at Lindela Detention Centre awaiting
deportation. This figure does not include other illegal foreigners in other
centres42.
10.14 In the circumstances, the state respondents have met the requirements of
section 36 of the Constitution.
11.

SECTION 2(1)(b) OF THE CITIZENSHIP ACT APPLIES PROSPECTIVELY

40

Record: founding affidavit of Thulani Mavuso, Vol 3 page 231.
Record: answering affidavit of Thulani Mavuso, Vol 3,paras 38.5 and 38.7, page 240.
Record: answering affidavit of Thulani Mavuso, Vol 3,paras 38.8, page 240.

41
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11.1

The applicants contend that section 2(1)(b) of the Citizenship Act cannot
provide refuge for them since it applies prospectively. This is based on the
fact that they had a vested right in terms of the 1949 Act43.

11.2

They further contend that the Restoration Act extended citizenship by bringing
everyone within the provisions of the 1949 Act44.

11.3

As indicated above, the applicants face an uphill battle on their path because,
their case as pleaded is not based on the Restoration Act45. This is an
afterthought when faced with valid argument raised by the state respondents.
In any event, they do not fall within one of the ethnic groups targeted by the
Restoration Act. On their own version, they were born of foreign fathers and
only Hoffman was born of a South African father who was white.

11.4

There is a presumption of interpretation of statutes that legislation as a
general rule applies prospectively unless the contrary intention is shown in
that statute. Furthermore, there are ample authorities of this Court to the
effect that legislation applies prospectively46.

12.

APPROPRIATE REMEDY

43

Applicants’ written submissions, para 25.
Ibid, para 25.
Molusi and Others v Vogel NO and Others, 2006 SA 370 (CC) , paras 27-28; Naidoo and Another v
Sunker and Others [2012] JOL 28488 SCA , para 19; Fischer and Another v Ramahlele and Others,
2014 (4) SA 614 (SCA) at para 13; Minister of Safety and Security v Slabber, [2010] 2 All SA 474 at
para 11; and Phillips and Others v National Director of Public Prosecutions 2006 (2) BCLR 274 (CC)
and 2006 (1) SA 505 (CC), paras 39-40.
Adampol (Pty) Ltd v Administrator, Transvaal 1989 (3) SA 800 (A) at 805E- 807F;
Williams v Williams [1971] 2 All ER 764 (PDA) at 770j-771a; Curtis v Johannesburg Municipality 1906
TS 312; Minister of Public Works v Haffejee NO 1996 (3) SA 745 (A), at 753 B-D; Veldman v Director
of Public Prosecutions, Witwatersrand Local Division 2007 (3) SA 210 (CC); Fredericks and Others v
MEC for Education and Training Eastern Cape and Others 2002 (2) BCLR 113; 2002 (2) SA 693; [2002]
2 BLLR 119 (CC), para 16; Veldman v Director of Public Prosecutions (Witwatersrand Local Division)
2007 (3) SA 210 (CC); 2007 (9) BCLR 929 (CC), para 26, See also section 12 of the Interpretation Act 33
of 1957.

44
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12.1

The High Court adopted the remedy of reading-in as a just and equitable
order in the circumstances. The applicants defend and stand by the High
Court Order.

12.2

We submit that the just and equitable remedy is not “reading-in”. This remedy
must be used sparingly47. The appropriate remedy in the event of impugned
provisions are found to be unconstitutional, would be to afford Parliament an
opportunity to amend the legislation after due consideration of the policies
developed by the Executive.

12.3

The order preferred by the High Court ignores the fact that the remedy of
reading-in should be avoided where various policy options are open to the
legislature to address the unconstitutionality48. In National Coalition49, this
Court warned that courts should take care that their orders do not result in
“unsupportable budgetary intrusion”.

12.4

In Provincial Minister for Local Government, Environmental Affairs and
Development Planning, Western Cape v Municipal Council of the
Oudtshoorn Municipality and Others50, this Court re-affirmed the approach
that “reading-in” should be resorted to sparingly because the “actual act of
writing or editing legislation may constitute a possible encroachment by the
Judiciary on the terrain of the Legislature and, therefore, a violation of the
separation of powers”.(Underlining supplied)

47

48
49

50

Gaertner and Others v Minister of Finance and Others, 2014 (1) SA 442 (CC); 2014 (1); BCLR 38 (CC),
paras 82 and 84.
Dawood v Minister of Home Affairs 2003 SA 936 (CC), para 64.
National Coalition for Gay and Lesbian and Another v Minister of Home Affairs and Others 2000 (1)
BCLR, 39 (CC); 2000(2) SA 1 (CC); BCLR 1517 (CC); 1999(1) SA 6, para 35.
2015 (6) SA 115 (CC); 2015 (10) BCLR 1187 (CC), para 27.
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12.5

The High Court was aware of the dangers of opening the floodgates. The
Court said51: “… you will have a lot of people queuing up at Court to get
citizenship, to ask the Court to order Home Affairs look at it … We have got to
be aware of the floodgates as well …” The High Court ‘s view supports our
case52.

12.6

It is common cause that the applicants did not register their births in terms of
the law.

12.7

We submit that the High Court’s reasons for granting Order did not adequately
address the issues of constitutional invalidity. The High Court was required to
define with sufficient precision how sections 2 (1) (a) and 2 (1) (b) of the
Citizenship Act ought to be extended in order to comply with the
Constitution53.

12.8

Consistently with this, when the constitutionality of legislation is in issue, the
Courts are under a duty to examine the objects and purport of an Act and to
read the provisions of the legislation, so far as is possible, in conformity

with

the Constitution. The High Court failed to follow this approach and decided to
issue an Order without further scrutiny and enquiry.
12.9

It is trite that the rule of law requires judges to be accountable by furnishing
full reasons for their judgments and/or orders.

13.

SUSPENSION OF AN ORDER OF INVALIDITY

51

Record: Transcript of High Court Proceedings, Vol 4, lines 10-20 , page 282.
Record: founding affidavit of Thulani Mavuso, Vol 3 , pages 230-231.
Provincial Minister for Local Government, Environmental Affairs and Development Planning,
Western Cape v Municipal Council of the Oudtshoorn Municipality and Others, 2015 (6) SA 115 (CC);
32015 (10) BCLR 1187 (CC) (18 August 2015), para 28.

52
53
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13.1

Section 172 (1)(b)(ii) of the Constitution provides for the suspension of the
declaration of invalidity.

13.2

We contend that in the circumstances of this case a suspension order is
appropriate as immediate declaration of invalidity may lead to a lacuna in the
law that creates uncertainty, administrative confusion or potential hardship54.

14.

REMITTAL TO THE HIGH COURT

14.1

In the event the state respondents’ answering affidavit is admitted, remittal is
inescapable55.

14.2

There are material disputes of fact. Given the nature of these disputes, this
Court may in the interests of justice refer the matter to the High Court to hear
oral evidence and/or resolve disputes of fact56.

14.3

The applicants submit that: “the High Court granted a final Order and in
terms of functus officio doctrine, it has no general power to re-visit or
amend a final Order that is granted. Its decision is res judicata, subject
only to (1) this confirmation application, and (2) an appeal against, or
rescission of, the High Court’s order (which the Department has not
sought)”57.

54

55

56
57

South African Defence Union v Minister of Justice 1999(4) SA 469 (CC); Premiere Limpopo Province v
Speaker of the Limpopo Provincial and Others 2012(4) SA 58 (CC), paras 37-42
Pheko and Others v Ekurhuleni Metropolitan Municipality, 2012 (4) BCLR 388 (CC) at para 16,
22, 30-37; 2012 (2) SA 598 (CC); Occupiers of Erven 87 & 88 Berea v De Wet NO and Another (Poor
Flat Dwellers Association as Amicus Curiae) 2017(8) BCLR 1015 (CC); 2017 (5) SA 316 (CC).
Record: founding affidavit of Thulani Mavuso, Vol 3, page 241-244.
Applicants’ written submissions, para 96, page 43.
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14.4

We submit that this Court cannot confirm the High Court Order in the face of
material dispute of facts.

15.

CONCLUSION AND RELIEF

15.1

This Court is requested to decline to confirm the declaration of constitutional
invalidity made by the High Court.

15.2

It is in the interests of justice that state respondents’ condonation be granted
and their answering affidavit be admitted in this Court.

15.3

In the event the answering affidavit is admitted, referral back to the High Court
is the only option.
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