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APPLICANTS’ PRACTICE NOTE  
      
  
 
1. Nature of proceedings:  

This is an application to confirm an order of the Gauteng Division 

of the High Court declaring constitutionally invalid sections 2(1)(a) 

and 2(1)(b) of the South African Citizenship Act 88 of 1995 (and to 

confirm the High Court’s reading-in remedy).   



2. Issues that will be argued:  

• The High Court correctly held that sections 2(1)(a) and 2(1)(b) 

of the Act are unconstitutional because they deprive 

citizenship and citizenship rights that were acquired under 

predecessor legislation.  

• The High Court correctly remedied the constitutional defects 

with tailored reading-in.  

• The relief sought in the Respondents’ counter-application is 

neither competent nor justified.  

3. Portions of the record that need to be read:  

• The Applicants suggest that the affidavits should be read 

(which are the Applicants’ founding affidavit in the High 

Court, the Applicants’ founding affidavit in this Court, the 

Respondents’ affidavit in this Court, and the Applicants’ 

affidavit in response). 

• Much of the Respondents’ affidavit in this Court traverses 

irrelevant matter about the Applicants’ factual circumstances. 

This is irrelevant and need not be read because, as is explained 

in the Applicants’ written submissions, it pertains to 



consequential relief granted by the High Court which, with 

respect, is not properly before this Court. This application 

relates only to the constitutional relief granted by the High 

Court.  

• Annexures to the affidavits do not need to be read in detail.  

4. Estimated duration of argument:  

• The Applicants estimate that their argument will take 

approximately one hour. 

5. Summary of argument:  

Broadly speaking, there are two main ways someone becomes a 

citizen: by birth and through their parents. Acquisition by birth 

looks at where someone is born: a person born in a country becomes 

a citizen of that country. Acquisition by parenthood looks at the 

parents’ citizenship. A person becomes a citizen of the country if one 

of her parents is a citizen, even though she is born outside the 

country. This concept has also been called “citizenship by descent” 

in some of the citizenship legislation. We refer to it as citizenship 

by parenthood. 



Citizenship has been governed by different citizenship statutes over 

the years, and these statutes have dealt with citizenship by 

parenthood differently. Three versions of the Act are relevant to 

this application: (1) the old Act (the South African Citizenship Act 

44 of 1949), which was in force between September 1949 and 

October 1995; (2) the 1995 version of the current Act, which was in 

force between October 1995 and December 2012; and (3) the current 

version of the Act, which has been in force since 2013.  

The Applicants acquired a right to citizenship by virtue of their 

parenthood. They were all born outside South Africa to a South 

African parent, under a precursor to the current version of the Act. 

Because of changes between the various statutes, they have been 

deprived of their right and ability to acquire citizenship. That 

infringes their right, entrenched in section 20 of the Constitution, 

not to be deprived of their citizenship, as well as the rights to which 

citizenship gives rise.  

Section 2 of the current Citizenship Act has two constitutional 

problems: 

• Section 2(1)(a) of the Act is unconstitutional because it does 

not preserve citizenship acquired by descent under predecessor 



legislation. The section only saves citizenship acquired by 

birth. Those who acquired citizenship by parenthood under 

predecessor legislation are, overnight, no longer citizens. The 

High Court’s remedy was to read in “or by descent” at the end 

of section 2(1)(a). 

• The second problem, though more nuanced, similarly deprives 

citizenship rights. The problem affects those who were entitled 

to citizenship under predecessor legislation but did not acquire 

citizenship because—often for reasons out of their control—

their births were not registered. Under predecessor legislation, 

registration of birth was a requirement of citizenship, but a 

birth could be registered late (any time after birth). In other 

words, under predecessor legislation, a person born to a South 

African parent outside South African acquired a right to 

citizenship, but he or she only acquired citizenship upon 

registration of birth. Under the current Act, registration of 

birth is not required for citizenship. But even though birth 

registration is not required for citizenship, the Applicants are 

still left in a lurch. They cannot use section 2(1)(a) as a path to 

citizenship because they did not acquire citizenship (by birth 

or by descent) under predecessor legislation (because their 



births were not registered, and, at the time, registration of 

birth was required for citizenship under predecessor 

legislation). They also cannot use section 2(1)(b)—and here is 

the second problem—because section 2(1)(b) applies only to 

those born after 2013. On 31 December 2012, the Applicants 

had a vested right to citizenship: they could become citizens by 

registering their births (which could be done at any time). On 

1 January 2013, they had nothing. This too is an unjustifiable 

deprivation of citizenship and infringement of section 20 (and 

its accompanying rights). The High Court’s remedy was to read 

in “or was” at the beginning of section 2(1)(b).  

The Respondents offer no real justification for these infringements. 

Indeed, in the High Court, the Respondents did not even bother to 

file an answering affidavit—despite a two-year delay and an order 

directing it to do so.  

In this Court, the Respondents try, belatedly, to take issue with the 

Applicants’ claims in their High Court founding affidavit and to 

have the matter remitted back to the High Court for hearing on oral 

evidence on the Applicants’ status, after purportedly seeking 

condonation for its late attempt to do so. The Respondents’ counter-

application cannot succeed. The High Court refused to give the 



Respondents a further chance to file opposing papers because of the 

delinquent way it had conducted itself.  The High Court decided the 

application before it, and gave the Applicants both the order of 

constitutional invalidity and the consequential relief they asked 

for. The constitutional relief is now before this Court for 

confirmation; the High Court’s consequential relief is not before the 

Court at all. The Respondents have not sought to appeal or rescind 

the High Court’s consequential order. The Respondents cannot 

simply disregard the procedural hurdles in its way, and re-open a 

matter that has been finalised. 

For these reasons, this Court should confirm the High Court’s 

declaration of invalidity and reading-in remedy and dismiss the 

Respondents’ counter-application.  

 

ISABEL GOODMAN 
JASON MITCHELL 

Counsel for the Applicants 
5 December 2019 

 


