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do hereby make oath and state that: 

1. I am an adult male and Acting Director-General of the Department of Home 

Affairs (“DG”).   I was appointed in this position with effect from 1 August 

2018. 

2. Save where otherwise indicated, the facts to which I depose are based on 

my personal knowledge and are to the best of my belief, both true and 

correct.   Save where otherwise indicated, the facts to which I depose are 

based on my personal knowledge and are true and correct.  To the extent 

that I rely on the facts which are not within my personal knowledge, I verily 

believe them to be true and correct.  To the extent that I make submissions 

in respect of law, I am guided by the advice of my legal representatives in 

this matter and make submissions in reliance on such advice. 

3. In view of the fact that I was appointed to this position long after the 

application in the High Court was lodged, I do not have personal knowledge 

of the facts that fell outside the period of my appointment.   I therefore rely 

upon information and advice provided to me by the legal representatives 

and officials of the first and second respondents (“state respondents”), 

which information and advice I believe to be correct.   Where I rely upon 

independent factual averments, I will furnish this Court with confirmatory 

affidavits thereof. 

4. JURISDICTION 
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I am advised that the jurisdiction of this Court is automatically engaged in 

terms of section 172 (2) (a) and 172 (1) (b) of the Constitution. 

5. PURPOSE OF THE APPLICATION 

5.1. This is an application to this Court to condone the late filing of the 

respondents’ notice to oppose the application and answering affidavit for 

confirmation of constitutional invalidity. 

5.2. The reasons for the late filing of the notice to oppose and answering 

affidavit are fully set out below. 

6. BACKGROUND 

6.1. The applicants applied on 23 September 2016 to the Gauteng Division of 

the High Court (Pretoria) for an order in the following terms: 

“1 

1.1 Declaring that section 2(1)(a) of the South African Citizenship 

Act 88 of 1995 is unconstitutional and invalid to the extent that 

it fails to recognise citizenship acquired by descent prior to 1 

January 2013;  

1.2 Remedying the defect by reading the words "or by descent' 

into section 2(1)(a), so that the section reads:  

(a) who immediately prior to the date of commencement of 

the South African Citizenship Amendment Act, 2010, 

was a South African citizen by birth or by descent.   
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2. 

2.1 Declaring that section 2(1)(b) of the South African 

Citizenship Act 88 of 1995 is unconstitutional and Invalid 

to the extent that it only applies prospectively to persons 

born after 1 January 2013;  

2.2 Remedying the defect by reading the words "or was° into 

section 2(1)(b) so that the section reads:  

(b) who is or was born in or outside the Republic, one 

of his or her parents, at the time of his or her birth, 

being a South African citizen. 

3. Declaring that each of the following people is a South African citizen:  

3.1 Yamikani Vusi Chisuse, born on 9 October 1989; 

3.2 Elizabeth Mafusi Nthunya, born on 21 September 1982; 

3.3 Martin Ambrose Hoffman, born on 8 March 1970; 

3.4 Emma Angelique Dullaart, born on 25 December 2008; 

3.5 Amanda Tilma, born on 26 February 1969. 

4. Directing the first respondent to register the births of the people listed 

in paragraph 3, to enter their details in the population register, to 

assign them South African Identity numbers, and to cause birth 

certificates to be issued to them;  

5. Awarding the applicants costs if any of the respondents oppose the 

relief sought;  

6. Granting the applicants further and/or alternative relief”. 
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6.2. NATURE AND EXTENT OF THE DELAY 

(a) The State Attorney (Pretoria) briefed a junior counsel in the matter. 

(b) The notice to oppose the application was served and filed in 

October 2016. 

(c) On 9 May 2017 the state respondents were ordered to file an 

answering affidavit (if any), within 20 days of the date of Order.   I 

annex hereto a copy of the Court Order marked “TM1” and the High 

Court1 Papers marked “TM2” filed in a separate Volume. 

(d) The Department of Home Affairs (“DHA”) only became aware of the 

Court Order on 22 May 2017 and Ms Banyamme Seboga of the 

DHA expressed concern to the State Attorney that the matter was 

set down and the costs Order was granted without the DHA’s 

knowledge.  I annex hereto a copy of the email correspondence 

marked “TM3”.  It has since transpired that Ms Banyamme Seboga 

was not aware that the State Attorney had sent the notice of set 

down to Ms Nomathemba Ndikadika on 25 January 2017.  Ms 

Ndikadika was an intern in the DHA. 

(e) The junior counsel requested a consultation during May 2017, but 

this did not take place.  The same junior counsel was appointed to 

represent the state respondents in another matter that is, the 

Nthunya and Others v Director-General of Home Affairs and 

Another with another attorney in the State Attorney’s office (Ms 

                                                           
1
  The High Court Papers will be filed in a separate Volume with the High Court pagination. 
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Fudumele).  In that matter, junior counsel requested the 

appointment of a senior counsel.  The State Attorney through Ms 

Fudumele appointed a senior counsel. 

(f) On or about 6 June 2017, the applicants’ legal representatives 

(“LHR”) addressed a letter to the DHA and Ms Fudumele about the 

outcome of the DNA tests in the Chisuse matter.  I annex hereto a 

copy of the correspondence marked “TM4”. 

(g) The said correspondence also alluded to the fact that as 

timeframes in terms of the Court Order had lapsed and that LHR 

intended to set down the Chisuse matter on unopposed roll. 

(h) On 6 June 2017, the LHR wrote a letter to the State Attorney 

indicating that LHR has “heard about interviews and your deadline 

for submitting the answering affidavit has come and gone.”  The 

email further indicated that the matter would be set down on 

unopposed roll.  I annex hereto a copy of the email marked “TM5”. 

(i) On 28 June 2017, LHR addressed a letter to the State Attorney and 

Ms Banyamme Seboga indicating that the matter would be set 

down for hearing on unopposed roll.  I annex hereto a copy of the 

letter marked “TM6”. 

(j) On 11 July 2017, the DHA instructed the State Attorney to address 

a letter to LHR indicating that the DHA was “busy with its internal 

processes” and that the applicants would not be jeopardised.  The 
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State Attorney wrote a letter to LHR as instructed.  I annex hereto a 

copy of the letter dated 12 July 2017 marked “TM7”. 

(k) On or about 7 February 2018, LHR addressed a letter to the Deputy 

Judge President (“DJP”) Ledwaba who ordered the State Attorney 

and junior counsel to appear in his chambers on 6 March 2018.   

The DJP severely reprimanded them and they were told to ensure 

that the answering affidavit is filed on or about 3 April 2018 by the 

state respondents.   I annex hereto a copy of the letter dated 7 

February 2018 marked “TM8”. 

(l) The letter from LHR, inter alia, states: 

“Chisuse matter  

7. The respondents in the Chisuse matter have not served their 

answering affidavit to date.  The attorney for the respondents 

undertook to interview the applicants as part of their internal 

process.  Unfortunately, no interviews were conducted with 

the applicants despite our attempts to assist them in this 

regard.  As such, no substantive progress has been made by 

the respondents in the Chisuse matter, nor have they given 

us an indication of when they intend on finalising their 

internal processes. The last correspondence received the 

respondents’ attorney was on 13 July 2017 wherein she 

requested certain documents from the applicants.  This 

request was duly attended and replied to.  The applicants 

wish to proceed with setting the matters down for hearing”. 
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(m) On or about 17 April 2018, junior counsel requested that senior 

counsel who was involved in the Nthunya matter be appointed. 

(n) The State Attorney contacted the said senior counsel.  However, 

the senior counsel indicated that he was unavailable. 

(o) On 16 May 2018, Ms Banyamme Seboga acting on the advice of 

Ms Selina Ramokoka requested the State Attorney to write to LHR 

indicating that the applicants should attend to the DHA offices to 

apply for registration by birth.  Further that the State Attorney 

should address a letter to LHR  to remove the  matter  from  the  roll 

and DHA would pay the wasted costs.  I annex hereto a copy of the 

email correspondence marked “TM9”. 

(p) The same advice was given to Ms Banyamme Seboga by Ms 

Selina Ramokoka that Mr Chisuse could be registered on 20 July 

2017.  I am advised that the advice was clearly wrong.  I deal with 

this aspect further below.  

(q) The state respondents failed to file the answering affidavit, as 

ordered by the Court.  They also ignored the warning issued by the 

DJP.  The applicants set the matter down on the unopposed roll for 

hearing on 22 May 2019.  The notice of set down was served on 

the State Attorney on 26 November 2018.  On 28 November 2018, 

LHR sent an email to the DHA and State Attorney about the DNA 

results. 
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(r) On or about January 2019, LHR sent a letter regarding the DNA 

results and late registration of Emma Dullaart.  I annex hereto a 

copy of the letter marked “TM10”. 

(s) On 13 May 2019, the State Attorney filed the second notice to 

oppose.  I am advised that this was irregular. 

(t) The notice of motion for confirmation of constitutional invalidity was 

served on the State Attorney (Pretoria) on 18 June 2019.   Ms 

Nthabiseng Mabhena, who is handling the matter was on leave 

from 18 June 2019 until 3 July 2019.  I annex hereto the 

confirmatory and supporting affidavit of Nthabiseng Mabhena 

marked “TM11”, and confirmatory affidavit of Banyamme Seboga 

marked “TM12”. 

(u) On or about 15 January 2019, the Director: Litigation, Samuel 

Mogotsi (“Mogotsi”) resigned his position.  He was replaced by Adv 

Tsietsi Sebelemetja on 18 January 2019.  The resignation of 

Mogotsi had a negative impact on most of the matters in which he 

was involved. 

(v) It took time for me as the Acting Head of the Department of Home 

Affairs to be briefed on the pending matters.  The DHA has 

between eight and ten thousand cases pending in various courts in 

the country.  The DHA receives approximately 150 cases per week.   

The Directorate: Litigation comprise five members and each one 

has approximately 1200 pending cases to handle.   This workload 

makes it practically impossible to perform the services with the 
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efficiency required.  This is due to budgetary constraints in 

government.  As matters stand, there is a number of legislation 

whose provisions are being challenged as unconstitutional in 

various courts. 

(w) The attorney of record is currently handling almost 700 pending 

cases.  This, however, cannot be an excuse for the conduct of the 

State Attorney and officials of the DHA in this matter. 

6.3. Mistaken and bona fide belief that the matter could be settled out of 

Court 

(a) In line with advice given by Ms Selina Ramokoka, the DHA had 

amistaken and bona fide belief that it would be willing to settle the 

matter on the basis that – 

(i) the applicants availed themselves for interviews by the officials 

of DHA; and  

(ii) the applicants furnished the DHA with DNA results.  I annex 

hereto a confirmatory affidavit of Ms Selina Ramokoka marked 

“TM13”. 

(b) The applicants duly complied.  The advice given by Ms Selina 

Ramokoka was clearly wrong.  The 2010 amendment was intended 

to remove persons in the category of the applicants from the 

citizenship regime in South Africa.  This was done to achieve a 

legitimate government purpose. 
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(c) LHR was aware that the attempts to settle the matter were a futile 

exercise.  This much is clear from paragraph 8 of the letter 

addressed to the DJP which, inter alia, states: 

“This matter also concerns 5 applicants who are unable to access 

their South African citizenship and are stateless until this matter can 

be resolved.” 

6.4. Court Proceedings on 22 May 2019 

(a) The junior counsel appeared in Court on 22 May 2019 to represent 

the state respondents. 

(b) The Court was concerned that the Order may open the floodgates 

and that the Court’s roll would be clogged with people asking for 

citizenship2. 

(c) The applicants’ counsel argued and accepted that the state 

respondents would have an opportunity to participate in the 

proceedings in the Constitutional Court3. 

(d) The submissions of the junior counsel for the respondents confirmed 

the mistaken and bona fide belief4: 

“RESPONDENT REP: May it please the court My Lady.  It is indeed 

correct that the floodgates are opened. There is a challenge that the 

                                                           
2
  Record of the proceedings, page 3, lines 1-7. 

3
  Ibid, page 3, lines 15-22.   

4
  Ibid, pages 3, 4 and 9, lines 23-26, 2-23 and lines 18-24. 
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Department is facing that this is the new floodgate through the 

children. 

 

My Lady it is correct that we were in court two years ago.  It is also correct  

that we have been in discussions with the lawyers for Human Rights 

in trying to resolve this matter. 

It has always been the prerogative of the Department of Home Affairs 

to register the births of applicants who can authenticate. When it had 

been authenticated in terms of the regulations then we do not have a 

problem to register the birth. 

The challenge that we have is that an assumption was created that 

they will supply us with the DNA results of all the applicants. We 

have been given the results of two of the applicants which is the first 

and the fourth applicant and we said to them, we will register the birth 

of these two applicants, but where we cannot authenticate, we 

cannot register. 

We have been communicating to them since we want to register the 

births of the children, but we need the paternity test, we need the 

DNA results and they cannot give us those results. The only results 

that …[intervenes] 

COURT: But some of the people have passed on, have they not? 

Yes. 
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RESPONDENT REP: May it please the court My Lady. My Lady the 

reason why an Answering Affidavit was not filed is because the 

Department did not want to oppose the application. 

The Department wants to assist the applicants.  We say to them after 

we have appeared in court to have provide us with the DNA result 

and we will ...[intervenes]” 

(e) The Court was accommodative of the submissions on behalf of the 

state respondents made from the bar.  However, the Court’s hands 

were tied because the state respondents failed to file the answering 

affidavit5. 

(f) I am advised that the submissions were clearly wrong in view of the 

fact that the matter involved the constitutional validity of the 

impugned provisions of the Citizenship Act.  The Court was correct in 

proceeding to deal with the matter.  I annex hereto a record of the 

proceedings marked “TM14”. 

(g) The State Attorney has addressed a letter to the Honourable Acting 

Judge to furnish the reasons and/or judgment.   The Honourable 

Acting Judge has indicated that the reasons and/or judgment will be 

forthcoming in September 2019.   I annex hereto a letter and email 

correspondence marked “TM15” and “TM16”. 

                                                           
5
  Ibid, pages 5, 6 and 9, lines 2-18 and lines 1-2. 
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(h) The state respondents reserve the right to file a supplementary 

affidavit dealing with the matters arising from the reasons and/or 

judgment to be delivered. 

(i) I submit  that this Court ought to take into consideration the mistaken 

and bona fide belief by the officials of the DHA, State Attorney and 

junior counsel that the matter was capable of settlement out of Court, 

when deciding the application for condonation for the late filing of the 

answering affidavit, including the contemptuous attitude of the state 

respondents to the Court Order and the warning of the DJP. 

(j) This Court has already ruled that an offer to settle by one litigant to 

the others, even if accepted cannot cure the ensuing legal 

uncertainty.  An important purpose of confirmation proceedings is to 

ensure legal certainty. 

6.5. The DHA administers the following legislation: 

(a) Legislative Mandates 

(i) The mandates of the DHA are embedded in various legislation, 

as well as other policy documents.  In order to fulfil its mission, 

the DHA executes or participates in the execution of the 

following mandates: 

(b) Civic Services: 

(i) Births, Marriages and Deaths  

Births and Deaths Registration Act, 1992 (Act No.  51 of 1992); 



15 | P a g e  
 

and Regulations framed under the Births and Deaths 

Registration Act, 1992; 

Marriage Act, 1961 (Act No.  25 of 1961) and Regulations 

framed under the Marriage Act, 1961; 

Recognition of Customary Marriages Act, 1998 (Act No.  120 of 

1998); and Regulations framed under the Recognition of 

Customary Marriages Act, 1998; 

Civil Union Act, 2006 (Act No.  17 of 2006); and Regulations 

framed under the Civil Union Act, 2006. 

(ii) Identity Documents and Identification: 

Identification Act, 1997 (Act No.  68 of 1997) and Regulations 

framed under the Identification Act, 1997; and Alteration of Sex 

Description and Sex Status Act, 2003 (Act No.  49 of 2003). 

(iii) Citizenship: 

South African Citizenship Act, 1995 (Act No.  88 of 1995) and  

Regulations framed under the South African Citizenship Act, 

1995. 

(iv) Travel Documents and Passports: 

South African Passports and Travel Documents Act, 1994 (Act 

No. 4 of 1994) and Regulations framed under the South African 

Passports and Travel Documents Act, 1994. 
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(v) Immigration: 

Immigration Act, 2002 (Act No.  13 of 2002); 

Regulations framed under the Immigration Act, 2002; 

 Refugees Act, 1998 (Act No.  130 of 1998) and Regulations 

framed under the Refugees Act, 1998. 

(c) Other Mandates of the DHA: 

(i) Public Holidays Act, 1994 (Act No.  36 of 1994); and 

Proclamations framed under the Public Holidays Act, 1994; 

(ii)  Imprint Act, 1993 (Act No.  43 of 1993); 

(iii)  Electoral Commission Act, 1996 (Act No.  51 of 1996) and 

Regulations framed under the Electoral Commission Act, 1996; 

(iv)  Electoral Act, 1998 (Act No. 73 of 1998) and Regulations 

framed under the Electoral Act, 1998; 

(v)  Local Government: Municipal Electoral Act, 2000 (Act No.  27 

of 2000) and Regulations framed under the Local Government: 

Municipal Electoral Act, 2000; 

(vi)  Public Funding of Represented Political Parties Act, 1997 (Act 

No.  103 of 1997) and Regulations framed under the Public 

Funding of Represented Political Parties Act, 1997. 
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(x) In view of the number of legislation administrated by the DHA, it is 

hardly surprising that there are so many cases pending in various 

courts. 

(y) I was unaware of the matter until recently when the papers were 

made available to me. 

(z) The impugned provisions are important and serve a legitimate 

government purpose.  I accept that the matter has not been dealt 

with properly by officials of the DHA.  In that score, the conduct of 

the officials failed not only this Court, but the applicants and society 

at large.  Having said that, it is equally important that the 

constitutional issues involved in the matter are ventilated on full 

facts. 

7. CONDONATION : INTERESTS OF JUSTICE 

7.1. I am advised that the test for granting condonation is that: 

(a) Granting condonation must be in the interests of justice.  The factors 

to be considered in determining whether or not it is in the interests of 

justice to grant condonation are the standard for considering an 

application for condonation.  However, this Court held that the concept 

'’interests of justice” is elastic that it is not capable of precise definition.   

It includes: the nature of the relief sought; the extent and cause of the 

delay; the effect of the delay on the administration of justice and other 

litigants; the reasonableness of the explanation for the delay; the 

importance of the issue to be raised in the confirmation of invalidity 
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and the prospects of success.   The ultimate determination of what is 

in the interests of justice must reflect due regard to all the relevant 

factors.   The particular circumstances of each case will determine 

which of the factors are relevant. 

(b) It is now trite that condonation cannot be had for the mere asking.   

The state respondents must make out a case entitling them to the 

court's indulgence.   They must show sufficient cause.  This requires 

the state respondents to give a full explanation for the non-compliance 

with the rules or court's order.  Of great significance, the explanation 

must be reasonable enough to excuse the default. 

7.2. I refer to the confirmatory and supporting affidavit of the State Attorney, 

Nthabiseng Mabhena and Ms Ramokoka marked “TM11”and “TM13”. 

7.3. I accept that the state respondents and the State Attorney handled the 

matter in the most inefficient and ineffective manner.   This conduct 

undermines the legitimacy of both the judiciary and the state. 

7.4. Failure to comply with the Court Order by the state respondents resulted in 

openly violating the rights of the applicants and shows disdain for the law 

which I concede is unacceptable.   I am advised that this Court has already 

strongly indicated that maintenance of the rule of law means that “at the 

very least that there should be strict compliance with Court Orders”6. 

                                                           

6  Nyathi v Member of the Executive Council for the Department of Health Gauteng and Another 2008 

(5) SA 94 (CC); 2008 (9) BCLR 864 (CC), para 80. 
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7.5. I would like to take this opportunity to extend my sincere apology to the 

applicants and this Court for the state respondents’ failure to observe and 

comply with the Court Order, including failure to heed the warning of the 

DJP. 

7.6. I therefore request that the application for condonation for the late filing of 

the notice to oppose and answering affidavit should be granted, particularly 

in that: 

(a) The matter involves the confirmation of the order of invalidity in terms 

of section 172 (2) (d) of the Constitution, read with Rule 16 of the 

Constitutional Court Rules. 

(b) The applicants would not suffer prejudice in the event condonation is 

granted as the order of invalidity has to be confirmed by this Court.  

During the hearing on 22 May 2019, the applicants’ counsel accepted 

that the state respondents would have an opportunity to participate in 

the proceedings in this Court. 

(c) The state respondents have already tendered costs to the applicants.   

I annex hereto a copy of the letter marked “TM17”. 

(d) It is in the interests of justice that the condonation be granted so that 

the matter is ventilated on full facts. 

(e) The interests of justice must be determined in this case by reference 

to the following factors: 

(i) The applicants seek confirmation of declaration of 

constitutional invalidity in the circumstances where the state 
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respondents, have not had the opportunity to place relevant 

facts before the Court. 

(ii) The “remedy of reading in” as ordered by the High Court may 

not be just and equitable remedy in the circumstances.  This 

Court has emphasised that the remedy of reading-in should be 

resorted to sparingly. 

(iii) The delay is clearly inordinate but the cause of the delay and 

confusion are fully explained. 

(iv) The administration of justice will be severely compromised if 

the state respondents are not afforded the opportunity to place 

all relevant facts before the Court, including the legitimate 

government purpose intended to be achieved by the impugned 

provisions7. 

(v) Furthermore, as will be demonstrated below, there are genuine 

disputes of fact which cannot be resolved on the papers only. 

7.7. There are a number of judgments of this Court in support of the proposition 

that government should provide assistance to the courts by providing them 

with sufficient information in order for them to consider matters involving a 

constitutional challenge to legislation on full facts8 . 

7.8. This Court said: 

                                                           
7
  Brummer v Gorfil Brothers Investments (Pty) Ltd and Others 2000 (2) SA 837 (CC); 2000 (5) BCLR 

465, para 41.   
8
  Gory, para 63, Minister of Justice v Ntuli 1997(3) SA 772 (CC) para 41, Khosa and Others v 

Minister of Social Development and Others; Mahlaule v Minister of Social Development and 
Others 2004 (6) SA 505 (CC), paras 13, 14 and 19. 
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“ … To my mind, something more substantive is required when a state official 

is called upon to deal with the constitutionality of a statutory provision falling 

under his or her administration with formulation of an appropriate remedy in  

the event that such provision is held to be constitutionally invalid is under 

consideration by a Court”9. 

7.9. Section 172 (1) (a) of the Constitution reads as follows: 

“(1) When deciding a constitutional matter within its power, a court- 

(a) must declare that any law or conduct that is inconsistent with 

the Constitution is invalid to the extent of its inconsistency”. 

7.10. Section 172 (2) (d) of the Constitution reads as follows: 

“(2)(d) Any person or organ of state with a sufficient interest may appeal, 

or apply, directly to the Constitutional Court to confirm or vary an 

order of constitutional invalidity by a court in terms of this 

subsection”. 

7.11. Section 172(1)(b) of the Constitution provides that the Supreme Court of 

Appeal, the High Court or Court of similar status: 

“(b) may make any order that is just and equitable, including- 

(i) an order limiting the retrospective effect of the declaration of 

invalidity; and 

                                                           
9
  Gory, para 64. 
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(ii) an order suspending the declaration of invalidity for any period 

and on any conditions, to allow the competent authority to correct 

the defect”. (Underlining supplied) 

7.12. In Corruption Watch NPC and Others10, this Court accepted an affidavit 

filed by Mr Nxasana, despite the fact that the High Court refused to accept 

the affidavit filed late.  This is so because this Court held that it was in the 

interests of justice to do so. 

8. REASONABLE PROSPECTS OF SUCCESS 

(a) I am advised that there are reasonable prospects of success that: 

(i) This Court may decline to confirm the Order of invalidity of the 

impugned provisions; 

(ii) This Court may issue a different just and equitable Order than 

“the remedy of reading-in”. 

(iii) This Court may refer the matter back to the High Court to hear 

oral evidence and/or resolve disputes of fact. 

9. MERITS: APPLICANTS’ CASE AND DISPUTES OF FACT 

9.1. The applicants allege that: 

9.2. Yamikani Vusi Chisuse  

                                                           

10  Corruption Watch NPC and Another v President of the Republic of South Africa and Others [2018] 

ZACC, paras 51 and 63. 

 



23 | P a g e  
 

(a) Mr Chisuse was born on 9 October 1989 in the Queen Elizabeth 

Hospital in Blantyre, Malawi.  At the time of his birth, his parents were 

not married. 

(b) His mother, Ms Zodwa Tlou was a South African citizen who was born 

in Musina on 9 July 1969.  He is not aware of his mother’s identity 

number.  However, he is aware that her grandmother, Mrs Elina Tlou, 

is a South African and her identity number is: 491023 0286 086. 

(c) He obtained the DNA results proving the relationship to his 

grandmother.  At the time of his birth, the 1949 Act applied.  Since the 

parents were not married at the time of her birth, he was entitled to 

acquire citizenship by maternal descent in terms of the repealed 

section 6 (1) of the 1949 Act.  However, his birth was not registered 

before the coming into operation of the 2010 Amendment. 

9.3. Material facts: Chisuse 

(a) I deny that the birth certificate (annexure11 “FA1”) is authentic.  First, it 

bears no official stamp.  Second, the birth certificate was obtained on 

12 September 2012 despite the fact that he was born on 9 October 

1989 in the Queen Elizabeth Hospital in Blantyre, Malawi. 

(b) In terms of section 4 of the Malawi Births and Registration Act, 

(“MBRA”) there is a positive duty in the case of “birth of every child 

born alive” to register such a child within a period of three months.  Mr 

                                                           
11

  “TM2”, High Court Papers, page 33. 
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Chisuse was born in hospital and there is no reason for his birth not to 

have been registered. 

(c) In terms of section 7 of the MBRA,  late registration can only be 

effected upon the written authority of the Registrar and upon payment 

of the prescribed fee.  I challenge Mr Chisuse to make available the 

said written authority of the Registrar and proof of payment of the 

prescribed fee. 

(d)  In 2009, the Malawian Parliament promulgated the National 

Registration Act12 (“Registration Act”). This law mandates the 

government of Malawi to establish a National Registration System that 

records births, deaths and marriages at the village, traditional 

authority, district and national levels13.  The National Registration Act 

further allows for late registration of birth.  

(e) Part III of the Registration Act states that a father and mother must 

register a child’s birth within six weeks. However, in cases in which a 

child was born out of wedlock, the father is not required to register the 

birth or to be registered as the child’s parent unless he 

 voluntarily assents and the mother agrees or his fatherhood has been 

proven in court.  

(f) In the parents’ absence, others must take responsibility for registering 

the birth of a child, including the head of the household in which the 

child was born, anyone who was present at the child’s birth, or anyone 

                                                           
12

  National Registration Act 13 of 2010. 
13

  Part II, Section 3. 
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in charge of the child. To register a birth, a parent or other 

representative must complete a birth report and deliver a copy of it to 

the district registrar. Those registering a birth after six weeks have 

passed will incur a fine14. 

(g) Regulation 10 framed under Registration Act provides that15: “(1) An 

applicant who applies for registration in the national register after the 

expiry of the prescribed period shall, in addition to applying in Form 

NR1 or NR2 in the Schedule hereto, for Malawi citizens and non-

Malawian citizens respectively, submit an affidavit in Form NR3 in the 

Schedule hereto, giving reasons why he did not apply for registration 

into the national register within the prescribed period. (2) If the district 

registrar or the authorized person is satisfied with the reasons given, 

he may allow the registration to be made without payment of a penalty 

fee for late registration. (3) If the district registrar or the authorized 

person is  

(h) require the applicant to pay the penalty fees for late registration 

prescribed in Schedule hereto”. 

(i) I deny its authenticity as it is alleged that annexure “FA1” had been 

sent via facsimile from Malawi.  I deal fully with the supporting 

affidavits wherein the allegation is made.  Furthermore, annexure 

                                                           
14

  Sections 24 and 25 of the Registration Act. 
15

  National Registration Regulations, 2015 (Act 13 of 2010). 
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“FA1”16 ought to have referred to the Registration Act promulgated in 

2009 and not the repealed Act.  

(j) It is also alleged that Mr Chisuse arrived in South Africa in January 

2012 as an illegal foreigner.  He stayed in the country until March 

2012 when he together with his aunt (Elina Tlou) visited Home Affairs 

office in Musina to investigate the options available to him.  They were 

told that he could not be registered without a birth certificate from 

Malawi. 

(k) Mr Chisuse, in defiance of the alleged advice given by an official of the 

DHA, in June 2012, applied for asylum seeker temporary permit which 

was granted until 6 September 2012.  When he went to renew the 

permit, he was arrested.  He remained in detention until 9 October 

2012.  The Court is not told as to how he was released.  Mr Chisuse 

and Elina Tlou (alleged grandmother) have not taken the Court into 

their confidence by disclosing the alleged asylum seeker temporary 

permit that was issued to him. 

(l) According to the Eligibility Determination Form for Asylum Seekers 

attached hereto marked “TM18A”.  Mr Chisuse mother’s name is 

recorded as Zodwa and her nationality is “Malawi” and is “deceased”.  

His father’s name is Lancelot Chisuse and his nationality is “Malawi” 

and he is “deceased”.  However according to annexure “FA1”17 his 

father is James Chisuse and he is alive because on 12 September 

2012 he obtained the birth certificate of Mr Chisuse. 

                                                           
16

  Annexure “TM2”, High Court Papers (annexure “FA1”), page 33. 
17

  Annexure “TM2”, High Court Papers (annexure FA1”), page 33. 
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(m) When he was asked as to why he did not apply for asylum on time, his 

answer was “my destination was South Africa, I was just on transit”. 

(n) His reasons for applying for asylum he said “I want to be free with my 

family which happen to be from here (South Africa).  My mother was 

born and raised up here and married by a Malawian man.  I have been 

staying in Malawi for some time till when my mother returned here, 

leaving me and my father, later she passed away.  Few years later my 

father died.  I became stranded with no help and no protection so I 

decide to search for my mother’s family that’s when I came here”. 

(o) The above version is not true.  According to what Mr Chisuse told 

Elina Tlou is that her mother passed away in Malawi and the only 

person who is alleged to have returned and lived with Elina Tlou is her 

alleged daughter by the name of Lindiwe who died in 2000.  I deal with 

the issue of Lindiwe below. 

(p) According to the interview notes of the RSDO, Mr Chisuse said he is 

applying for asylum because “of family problems”.  He claimed that 

”both his parents passed away while he was still.., he was staying with 

his relatives until now.  He decides to come to South Africa to look for 

his mother’s family”. 

(q) His application for refugee status was rejected as “manifestly 

unfounded”.  The decision of the RSDO was upheld by the Standing 

Committee for Refugee Affairs (SCRA).  On or about 6 September 

2012 a letter was addressed to him informing him of the outcome of 

the SCRA’s deliberations.  He was informed that he had no right to 
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continue staying in the country and he would be dealt with in terms of 

the Immigration Act.  I annex hereto the RSDO interview notes, the 

decision of the Standing Committee for Refugee Affairs and the letter 

received by Mr Chisuse marked “TM18B”, “TM18C” and “TM18D”. 

(r) According to the supporting affidavits, Mr Chisuse was arrested in 

October 2012 by the immigration officers. 

(s) If Mr Chisuse entered the country with the sole purpose of looking for 

his “grandmother or mother” there was no reason for him to visit South 

Africa illegally and later under the guise of being a refugee. 

(t) This is so because, once he entered the country as a refugee, he 

enjoys certain privileges, rights and protections under the International 

and South Africa Refugee laws.  In fact, if he is granted a refugee 

status, he may eventually after a period of five years acquire 

permanent residence status, including citizenship by naturalisation, if 

certain requirements are met. 

(u) I am advised that there is authority to the effect that a clear distinction 

must be made when dealing with Refugee, Immigration and 

Citizenship laws.  Once immigration, refugee and citizenship rights are 

conflated, confusion is bound to arise. 

(v) Furthermore, Mr Chisuse cannot have both worlds, he cannot come 

travelling in a bus as an illegal foreigner and once he is in the country, 

he then decides to take another bus, that of a refugee.  He later 
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approached the High Court and this Court attempting to board the bus 

of citizenship. 

9.4. Furthermore, I deny that Zodwa Tlou was his mother and a South African 

citizen.  The DHA has investigated the matter fully and the following is 

revealed: 

(a) The birth record of one “Zodwa Tlou” who is the daughter of “Elina 

Tlou” is not linked to the Elina Tlou with identity number 491023 0286 

086.  I annex hereto the records marked “TM19A” and “TM19B”. 

(b) It will be seen that the Elina Tlou whose name appears in annexure 

“TM19A”, is a Northern Sotho or Pedi.  Furthermore, her Dompas 

number was: 4192252 and annexure “TM19B” reflects Zodwa Tlou 

birth Entry number as: 277/1969/135. 

(c) It will be soon that annexure “TM19A” reflects the age of Elina Tlou as 

22 years in 1969.  It means that when the twins were born, she was 

27 years old. 

(d) The person with the Dompas number 4192252 would have been born 

in 1947, if in 1969 she was 22 years old. 

(e) The address of the person reflected in annexure “TM19A” is 550 

Nancefield, Mussina.  The Elina Tlou who alleged to be the 

grandmother of Mr Chisuse on her version, would have lived at the 

time either at 344 Sharmy Nwadi street, Nancefield, Musina or 65 

Anderson Sibanda Street, Nancefield where she lived with her partner, 

David and her three daughters. 
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(f) In fact, the address reflected in annexure “TM19B” never featured in 

the affidavits of Elina or Sibongile Tlou. 

(g) This brings me to Elina Tlou who is alleged to be the grandmother of 

Mr Chisuse.  The identity number 491023 286 086.  I will deal fully 

below with the Dompas system and the applicable laws. 

(h) It will also be seen from annexure “FA2” (Abridged Birth Certificate)18 

that the birth entry number was altered to match the birth entry 

number reflected in annexure “TM19B”. 

(i) Elina Tlou in her supporting affidavit (annexure “FA4(b)”) states that 

“my first born were twin girls to whom I gave birth on the 9th July 1969 

at Musina Hospital.  I named the girls Zodwa and Lindiwe Tlou.”19  I 

deny the veracity of the statement.  I say so, because even in the past 

in terms of the applicable laws (which will be dealt with fully below), 

the twin sisters names would have appeared in the birth record 

marked annexure “TM19B” and they would have been allocated the 

same birth entry number.  I annex hereto examples of birth records of 

twins marked “TM20A” and “TM20B”. 

(j) The DHA has searched through old records and could not find the 

birth record of Lindiwe Tlou.  The birth record of Elina Tlou is annex 

hereto marked as “TM21”.   The date of birth  has  been  altered.   It 

was initially 1949-06-23. 

                                                           
18

  Annexure “TM2”, High Court Papers, (annexure “FA2”), page 35. 
19

  Ibid, High Court Papers, (annexure “FA4b”), para 10, page 40. 
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(k) The inescapable conclusion is that the Elina Tlou with the Dompas 

number 4192252 is not the same person as the alleged grandmother 

of Mr Chisuse. 

(l) I will deal fully with Lindiwe below.  It suffices for now to point out that 

if indeed Elina Tlou is Northern Sotho or Pedi, I find it very strange 

that the names given to her children are Nguni names, including Mr 

Vusi Chisuse.  The alleged father was a Malawian. 

(m) In the circumstances, the DNA results relied upon by Mr Chisuse 

cannot be regarded as conclusive proof that Mr Chisuse is entitled to 

be registered as a citizen by descent under any law. 

(n) The DHA has discovered that in fact when Lindiwe Tlou came back in 

the country in 1999, she applied for an identity card and was issued 

with an identity number: 690709 0858 085 on 11 February 1999.  It 

appears that her identity document was acquired before her arrival in 

the country.  According to Sibongile Tlou: “in December of 1999, just 

one week before Christmas, my sister Lindiwe arrived to live with me 

again in South Africa”20.  I annex hereto the identity document of 

Lindiwe Tlou marked “TM22”. 

(o) Lindiwe Tlou could not have acquired the identity document without a 

birth record and more particularly in that she was using a Malawian 

passport when arrived in the country. 

                                                           
20

  Annexure “TM2”, High Court Papers, affidavit of Sibongile Tlou “FA4C”, para 21, page 47. 
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(p) Lindiwe Tlou died on 13 October 2000.  However, her death certificate 

was only issued in 2001.  The state respondents are still in the 

process securing a copy of her Death certificate, if indeed it exists. 

(q) I challenge Elina Tlou to disclose to this Court on how the burial order 

for Lindiwe Tlou was obtained in terms of section 20 of the Births and 

Deaths Registration of 1992. 

(r) I have already denied that Elina Tlou with the 1949 identity number 

was born in South Africa. 

(s) She was only issued a computer-generated birth certificate in 1987.  I 

annex hereto the birth certificate marked “TM23”.  If she was born in 

South Africa in 1949, she ought to have been issued with almost a 

handwritten Abridged Birth Certificate similar to that of Sibongile Tlou 

annexed hereto marked “TM24”. 

(t) More significant is the fact that she applied for the first time for an 

identity document in April 2003 under questionable circumstances.  

She was issued with an identity document in May 2003. 

(u) I challenge Elina Tlou to indicate to this Court how she managed to be 

employed at the hospital without an identity document.  Black people 

at that time were expected to carry their Dompases with them at all 

times. 
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9.5. Supporting Affidavits of Elina Tlou and Sibongile Tlou21 

(a) I must state that any allegations contained in the supporting affidavits 

of Elina Tlou and Sibongile Tlou which are inconsistent with the 

allegations and annexures in this affidavit are denied. 

(b) I have not been able to find the record that Elina Tlou who was born in 

South Africa.  The records which are annexed to this affidavit reveal 

that: 

(i) The Elina Tlou with the 1949 identity number came in South 

Africa in 1986 and an address was registered in 1976 in 

Nancefield.  I annex hereto the record marked “TM25A”. 

(ii) I have already indicated that the birth record of Elina Tlou who 

is or was the mother of Zodwa Tlou showed she was born on 

23 June 1949.  However, that record was altered to show that 

the person was born on 23 October 1949.  I annex hereto the 

record “TM25B”. 

(iii) The mystery becomes more obscure in that when Elina Tlou 

with identity number 491023 0286 086 made the first 

application for an identity card on 15 April 2003, first, her birth 

entry number does not appear; second, apart from the official 

code, it is not indicated whether or not she is a South African 

citizen; third, a completely new P O Box 1480 was provided.  

Yet, Sibongile Tlou claim that their P O Box 60 and had never 

                                                           
21

  Annexure “TM2”, High Court Papers, pages 40, 41, 42, 43, 46-47. 
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changed over the years and in fact this is consistent with the 

one reflected in “TM25C”. 

(iv) The application does not furnish the particulars of her marital 

status.  Elina Tlou alleges that she was never married.  The 

block written “never married” ought to have been filled.  I annex 

hereto a copy of the application marked “TM25C”. 

(c)  The DHA official who filled in the forms, namely Sandra Sinden with 

identity number 610207 0724 081 has since resigned her position at 

the DHA.  She has indicated that even though she signed the form, it 

was filled in by one Abel Kwinda, who was the Chief Administration 

Clerk at the time.  I annex hereto the affidavit of Sandra Sinden 

marked “TM26”.  In fact Sandra Sinden confirms that Elina Tlou 

applied for her first identity document in April 2003. 

(d) I note that Elina Tlou and Sibongile Tlou give different addresses 

where they lived, including the time when David Mlanga was still living 

with them22.  Elina Tlou is unable to furnish the address where she 

was born and the name of her parents. 

(e) I note that Elina Tlou alleges that in the summer of 1975, the two twins 

were taken away by her partner to Zimbabwe and then Malawi whilst 

she was at work23. 

(f) Her version is not true for the following reasons: 

                                                           
22

  Annexure “TM2”, Elina Tlou’s affidavit, para 12 and Sibongile Tlou’s affidavit, para 12, High Court 
Papers, pages 40 and 46. 

23
  Annexure “TM2”, Elina Tlou’s affidavit, para 14, High Court Papers, page 41. 
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(i) Sibongile Tlou who was about 5 years old and was at home 

but she was not whisked away and yet Sibongile Tlou alleges 

that at some point her father tried to convince her to join her 

sisters in Malawi and she refused24. 

(ii) Elina Tlou does not explain how nor asked her partner as to 

who took her daughters away.  On her own version, her 

partner did not accompany the children to Zimbabwe. 

(iii) Elina Tlou did not report the disappearance of her children to 

the authorities.  The children were taken to the foreign lands 

which she had never visited. 

(iv) She accepted without any visible action taken by her the fate 

of her children and in fact according to Sibongile Tlou, after the 

twin sisters were whisked away, her father continued to stay 

with her mother for some time25. 

(g) Elina Tlou was transferred to Nancefield Clinic in 1990.  All of a 

sudden, she received a letter from Lindiwe26 in 1998.  Elina Tlou does 

not take the Court into her confidence by disclosing the letter.  More 

important, Elina Tlou does not tell the Court as to which surname did 

Lindiwe assume. 

                                                           
24

  Annexure “TM2”, Affidavit of Sibongile Tlou, paras 17 and 18, High Court Papers, page 46. 
25

  Annexure “TM2”, Affidavit of Sibongile Tlou, para 10, High Court Papers, page 46. 
26

  Affidavit of Elina Tlou, paras 20-22, page 41. 
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(h) Elina Tlou took the trouble to travel to Malawi after so many years to 

find Lindiwe.  She found her in Falls Estate, Lilongwe27.  She did not 

bother to find out where her beloved daughter “Zodwa Tlou” had been 

laid to rest nor did she visit the place of the final rest of her daughter.  

She was only concerned about Lindiwe coming to join her in 

Nancefield, Musina.  Furthermore, she was only told that “Zodwa” had 

a son and was married to James Chisuse only upon the arrival of 

Lindiwe in Nancefield28 in 1999. 

(i) Elina Tlou and Sibongile Tlou do not inform the Court which surname 

Lindiwe was using when she arrived and died in Nancefield in 2000.  

This is an important information which would have enabled the DHA to 

investigate the matter.  If Lindiwe died in Nancefield, Musina in 2000, 

a death certificate would have been issued.  The question is why such 

an important document was not disclosed to the Court. 

(j) Furthermore, how did Lindiwe sojourn in the country?  Was she using 

a Malawian passport?  How was her stay for two years in Nancefield 

regularised in terms of either the Immigration Act or Refugees Act or 

Citizenship Act?  These questions remain unanswered.  However, the 

DHA managed to find a record that she was issued with an identity 

document. 

(k) All of a sudden in January 2012, Mr Chisuse arrived at Musina 

Hospital looking for Elina Tlou.  Elina Tlou was not at work on that day 

                                                           
27

  Ibid, para 23, High Court Papers, page 41. 
28

  Ibid, para 26, High Court Papers, page 41. 
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at the hospital.  However, on her own version at that time, she was 

working at Nancefield Clinic29. 

(l) When Mr Chisuse arrived at Elina Tlou’s home, she made the 

following startling statement:  “Also, in his face I can see my daughter.  

I am convinced in my heart that Vusi is my grandchild”30. 

(m) On her version, Mr Chisuse sojourned the country as an illegal 

foreigner without any documentation31. 

(n)  Mr Chisuse visited that office and was undocumented, he would have 

been arrested on the spot as an illegal foreigner. 

(o) Tlou and Mr Chisuse to disclose those facts at this stage. Mr Chisuse 

applied for an asylum seeker status on 6 June 2012.  The question is 

why did he take that step?  The said asylum seeker’s permit was not 

disclosed to the High Court.  I have already dealt with the fact that he 

was not entitled to do so.  He was arrested on 6 September 2012 until 

9 October 2012.  The High Court was kept in the dark as to how he 

was released.  These were material facts which ought to have been 

disclosed to the High Court.  

(p) I am advised that the said material facts impact on the locus standi of 

Mr Chisuse to challenge the constitutionality of the impugned 

provisions.  Furthermore, these facts are important to enable the state 

respondents disclose the relevant facts and plead their case properly 

                                                           
29

  Ibid, para 21, High Court Papers, page 41. 
30

  Ibid, para 34, High Court Papers, page 42. 
31

  Ibid, para 41, High Court Papers, page 42. 
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insofar as the limitation of rights in terms of section 36 of the 

Constitution is concerned. 

9.6. Martin Ambrose Hoffman alleges that: 

(a) Mr Hoffman was born on 8 March 1970 in Bulawayo, Zimbabwe.   

(b) His father, Peter Andrew Hoffman, was a South African citizen at the 

time of his birth.  His identity number was 350128 5200 083.  His 

name is recorded as the father of Mr Hoffman on the birth certificate.  

He died on 14 August 2006 before Martin's birth had been registered 

in South Africa.   His parents were married and they later got divorced.   

(c) At the time of Mr Hoffman's birth, the 1949 Citizenship Act applied.  

Since his parents were married, he was entitled to acquire citizenship 

by paternal descent in terms of section 6(1) of the 1949 Act.  

However, his birth was not registered at the time, nor was it registered 

prior to the commencement of the current Act.  As a result, he cannot 

procure recognition of his right to citizenship under the provisions of 

the current Act32. 

9.7. Material facts : Hoffman  

(a) Martin Ambrose Hoffman (“Hoffman”) arrived in South Africa from 

Zimbabwe as a refugee on 20 November 2009 and he was granted an 

asylum seeker temporary permit until 21 June 2016.  This permit was 

                                                           
32

  Annexure “TM2”, High Court, founding affidavit, paras 40 and 41, page 21 of the High Court 
pagination. 
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issued in Durban.  He has already extended the permit 13 times.  I 

annex hereto the Asylum Seeker Temporary permit marked “TM27”.  

(b) The application for refugee status lodged by Hoffman has been 

rejected as “manifestly unfounded” by the Refugee Status 

Determination Officer (“RSDO”). 

(c) He told the RSDO that the government of Zimbabwe refused to renew 

his passport because he was of a mixed race and further that his 

mother was a business associate with Sydney Malonga and that he 

was also a member of ZAPU.  Further that the other members of his 

family have the same problem. 

(d) However, in the Ellegibility Determination Form for Asylum Seekers he 

states, inter alia, that “I re-applied for my passport and it was denied 

again because I was told my family are MDC simphyisers and 

supporters.  I was told to stay in South Africa or I would be arrested 

and detained and made to explain my families MDC connection”.  

Furthermore, he states that the reason he does not wish to return to 

his home country was for “fear of persecution of my families alleged 

connection to the MDC”.  I annexed hereto a copy of the form marked 

“TM28”. 

(e) On his own version Hoffman claims his right to be in the country 

because he married a South African citizen and not that he was 

looking for his father. 
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(f) There is no evidence that Hoffman has appealed nor challenge the 

decision of the RSDO.  As matters stand, Hoffman is an illegal 

foreigner liable to be deported as he has lost his status as a refugee.  I 

annex hereto the decision of the RSDO marked “TM29”.  

(g) I deny the authenticity of the birth certificate. First, it is clear his 

registration was effected by both his alleged mother and father on 13 

April 1970.  Second, the parents were still married to each other. 

(h) The identity numbers of the parents are not reflected in annexure33 

“FA19” as required in terms of the law.  I am advised that in terms of 

section 7 of (Zimbabwe) Births and Deaths Registration Act, there is a 

presumption that the dates and facts in a copy of an entry certified and 

issued under the hand of the Registrar-General shall be regarded as 

prima facie evidence of the dates and facts.  However, the 

presumption cannot apply in case of omission of relevant facts. 

(i) The Births and Deaths Registration Act (Chap. 30) which was 

 promulgated on 30 November 1963 in Southern Rhodesia was 

amended and replaced in 1986 by the Births and Deaths Registration 

Act34 (“1986 Act”).  This Act was promulgated by the independent 

Zimbabwe Government as bringing fundamental changes to the 1963 

Act.  

(j) Some of the amendments incorporated in the 1986 Act allow a child 

born out of wedlock to be registered in its father’s names. It also made 
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  Annexure “TM2”, High Court Papers, (annexure “FA2”), page 56. 
34

  Births and Deaths Registration Act 11 of 1986. 
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the registration of births compulsory. Section 10 of the 1986 Act 

provides that: “Subject to this Act, notification and registration of birth, 

still-birth or death of any person which occurs in Zimbabwe after 20th 

June, 1986, shall be compulsory”. 

(k) In view of the above, the fundamental question which immediately 

arises is: does the child born in Zimbabwe need to be registered within 

a certain time limit from birth? The answer is in the affirmative. In 

Zimbabwe registration is to occur within 42 days of a child's birth, and, 

at the latest, before the expiry of 12 months. Registration sought after 

12 months requires the written authority of the Registrar General.  

(l) As indicated above, Mr Hoffman arrived in South Africa wearing a hat 

of a refugee.  He is now before this Court wishing to take off that hat 

and wear a new one of citizenship.  That would be in stark contrast to 

the immigration, refugee and citizenship laws.  If a situation like that 

were to be allowed, the enforcement of different laws would become 

impossible. 

9.8. Heirich Dullaart Guardian of and Emma Angelique Dullaart allege that: 

(a) Emma was born on 25 December 2006 In Accra, Ghana.  Her birth 

was registered in Ghana.   

(b) Her mother is Pauline Ohul Canacoo, a Ghanaian citizen, with 

passport number H2072142.   
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(c) Emma's father is Josef Dullaart, a South African citizen with identity 

number 660924 5107 08 3.  He passed away in Ghana. 

9.9. Material facts : Emma Dullaart 

(a) The laws of Ghana as mandated by the Registration of Births and 

Deaths Act35 (“1965 Act”) require that all births that occur in Ghana 

are registered. The Act makes provision for the compulsory 

registration of births and deaths in all parts of the country and is 

applicable to the entire  population of Ghana, irrespective of race 

or country of origin. 

(b) The birth of every child is to be registered in the district where the birth 

occurred. There is no de jure or de facto discrimination between 

mothers and fathers in the registration process. Fathers name is 

entered even if the parents are not married.  

(c) It is the duty of one parent (father or mother) to report the birth of a 

child or registration. In the absence of the parents, one of the following 

persons is allowed by law to report the birth for registration.  

(i) The owner of the premises in which the child is born.  

(ii) A person present at the birth. 

(iii) A person having charge of the child to furnish the prescribed 

particulars for registration. The informant will be required to 

produce evidence of birth, such as a clinical weighing card.  

                                                           
35

  Registration of Births and Deaths Act 301 of 1965. 
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(d) The birth should be registered free of charge within 21 days of 

occurrence. Section 8 (4) of 1965 Act provides that: “the birth shall be 

registered within twenty-one days of the date of birth, and registration 

outside of the period shall only be made on the payment of the 

prescribed fee”.  

(e) Section 8 (6) of the 1965 Act stipulates that: “A birth shall not be 

registered after the expiration of twelve months from the date of birth 

except with the written authority of the Registrar and on the payment 

of the prescribed fee, and notice of that authority having been given 

shall be entered in the register”.  

(f) The legal regime of registration of birth as it stands in Ghana is that 

late  registration of birth is allowed on condition that there is written 

authority  of the Registrar. 

(g) After the death of Emma's father, her mother consented to her being 

be placed in the care of her paternal grandparents in South Africa. 

(h) Emma lived in Ghana until she was 5 years old.  She was issued with 

a passport by the Ghanaian authorities in order to travel to South 

Africa.   

(i) Once Emma had returned to South Africa, her paternal grandfather 

and her paternal grandmother, Susanna Dullaart, obtained a 

guardianship order over Emma.   

(j) She alleges that at the time of Emma's birth, the 2012 version of the 

Act applied.  Her parents were not married.  She was entitled to South 
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Africa citizenship despite her parents being unmarried under this 

version of the Act.  Her birth was not registered prior to the current Act 

coming into operation.  She cannot procure recognition of her right to 

citizenship under the current Act36. 

(k) The Court Order was granted on an ex parte basis37.  Given the 

nature of ex parte applications, the state respondents doubt if the 

applicants disclosed all the material facts and the circumstances of 

Emma Dullaart to the Court.  This is so because the application was 

not opposed. 

(l) The birth of Emma Dullaart was not registered in South Africa under 

the Births and Deaths Registration Act, 1992.  

(m) In the circumstances, Emma Dullaart does not fall in the category of 

persons contemplated in section 2 (1) (a) and 2 (1) (b) of the 1995 

Citizenship Act. Therefore, Emma Dullaart does not qualify to be a 

South African citizen in terms of the amended Citizenship Act.  

(n) The Court Order does not confer citizenship on Emma Dullaart or 

order the registration of Emma Dullaart in terms of the Births and 

Deaths Registration Act, 1992. Emma Dullaart still remains an 

unregistered child in terms of the Act and therefore she does not fall 

within the purview of persons contemplated in the amended 

Citizenship Act.  

9.10. Amanda Tilma alleges that: 
                                                           
36

  Ibid, paras 40, 41 and 42, page 21. 
37

  Ibid, High Court Papers, (annexure “FA18”), page 65. 
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(a) Ms Tilma was born on 26 February 1969 in Bulawayo, Zimbabwe. 

(b) Both of Ms Tilma's parents are deceased.  Her mother, Sarah 

Elizabeth Selman was a South African citizen.   

(c) Ms Tilma's father, Peter Lewis Selman, was a Zimbabwean citizen.  At 

the time of her birth, Ms Tilma's parents were married. 

(d) The DHA confirmed in writing that Ms Tilma's mother is a South 

African citizen.  The authenticity of annexure38 “FA24” is denied.  The 

author of the letter is not indicated.  The DHA does not issue letters of 

that nature. 

(e) At the time of Ms Tilma's birth, the 1949 Citizenship Act applied.  

Since her parents were married, she was not entitled to acquire 

citizenship by maternal descent at the time of her birth, but would 

have been so entitled if her birth had been registered after 1991, when 

the 1949 Act was amended.  Her birth was not registered prior to the 

commencement of the current Act.  She cannot presently procure 

recognition of her citizenship rights under the terms of the current Act. 

(f) Both of Ms Tilma's parents are deceased.  Her mother, Sarah 

Elizabeth Selman was a South African citizen39. 

9.11. Material facts : Amanda Tilma 

                                                           
38

  High Court Papers, page 71. 
39

  Ibid, paras 50, 51, 52 and 53, pages 23 and 24. 
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(a) Amanda Tilma was born in 1969 in Zimbabwe and registered her birth 

in March 1969 in that country. 

(b) The certified copy of an Entry of Birth Registered in Zimbabwe reveals 

that Amanda Tilma Patricia Selman (not Amanda Tilma Tilma), born 

on 26 February 1969 was registered on 05 March 1969 in Zimbabwe. 

The record further shows that the mother of Amanda Tilma Patricia 

Selman is Sarah Elizabeth Paulse (“Selman”) and her father is Lewis 

Peter Selman. 

(c) Furthermore, the record does not show the nationality of Sarah 

Elizabeth Paulse (“Selman”) and the nationality of the father, Lewis 

Peter Selman. 

(d) In her affidavit, Amanda Tilma claims that she was born on 26 

February 1969 in Bulawayo. She further alleges that her mother is 

Sarah Elizabeth Selman, a South African citizen. 

(e) The immediate question is whether Amanda Tilma is the same 

Amanda Tilma Patricia Selman? If so, why the names and surname 

are different? It is confusing whether the person is Amanda Tilma or 

Amanda Tilma Patricia Selman. Actually, who is Amanda Tilma? What 

is her nationality? 

(f) Furthermore, the Birth Certificate of Sarah Elizabeth Selman does not 

state her nationality save to say that it states that Sarah Elizabeth was 

born in Jolas Valley, Stellenbosch. Whatever the case may be, it 

seems Elizabeth Selman was a South African citizen by birth. 
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(g) But the enquiry does not end there. The question is: what is the 

relationship between Sarah Elizabeth and Amanda Tilma? It appears 

that Sarah Elizabeth Selman is the mother of Amanda Tilma Patricia 

Selman and not Amanda Tilma. Unless the contrary is proved, 

Amanda Tilma and Amanda Tilma Patricia Selman are not one and 

the same person. 

(h) As the records stand, both Amanda Tilma and Amanda Tilma Patricia 

Selman share the same date of birth but not the surname and other 

names except that they share the name “Amanda Tilma”.  There are 

two surnames i.e. Selman and Tilma.  

(i) Whatever the case may be, Amanda Tilma’s birth was not registered 

in terms of the Births and Deaths Registration Act, 1991. On this basis 

alone, Amanda Tilma does not qualify for the South African citizenship 

as contemplated in the amended Citizenship Act. 

9.12. It is clear from the above that it is common cause that in respect of each 

applicant that they failed to register their alleged birth either in terms of the 

repealed 1949 Act, 1991 Act, the 1995, 2002 Act, Citizenship Act and 

related registration laws.  Furthermore, the state respondents submit that 

the applicants have not acquired citizenship rights in terms of the 1949 Act 

and 1991 Act or any other law. 

9.13. The applicants in this Court further allege that: 

(a) Under 1949 version – registration was not a requirement of 

citizenship.  Registration became a requirement after the 1991 
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amendment).  Any person born outside South Africa acquired 

citizenship if one of the parents was a South African citizen and both 

was registered.  The same applied under the 1995 Act. 

(b) The current version of the Act no longer makes registration of a birth 

a requirement for citizenship.   Citizenship by birth was only allowed. 

(c) They do not fall under section 2 (1) (b) because it is prospective “is 

born” – applies to persons born after 1 January 2013. 

(d) They fall in “an unintentional no man’s land” and that section 2 (1) (a) 

does not apply because they did not acquire citizenship by birth (nor 

by descent even if that is read in).   Section 2 (1)(b) does not apply 

because it is prospective only.   

(e) The end result is deprivation of citizenship. 

9.14. It will be demonstrated that the Legislature intended the provisions to apply 

prospectively due to a number of reasons, including capacity and budgetary 

constraints. 

9.15. The state respondents dispute all the allegations contained in the founding 

affidavit filed in this Court which are inconsistent with the allegations in this 

affidavit. 

10. THE STATE RESPONDENTS’ CASE: GENESIS OF THE IMPUGNED 

PROVISIONS: 1949 ACT AND OTHER LAWS 
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10.1. In view of the fact that the applicants seek protection from the repealed 

1949 Act, a relic of a colonial era, it is apposite that I deal with the genesis 

of the 1949 Act and other relevant successive laws governing citizenship 

and registration. 

10.2. It will be demonstrated that the 1949 Act and other relevant laws were not 

only discriminatory on the basis of race and sexual orientation but the 

“natives” were totally excluded. 

10.3. I will further be demonstrated that reliance on such laws is an insult to the 

Black South Africans and architects of the Constitution of the Republic of 

South Africa. 

10.4. I will dispel the misguided myth that registration was not a requirement in 

terms of the repealed 1949 Act. 

10.5. I now proceed to deal with the citizenship laws and demonstrate how both 

colonial and apartheid legislation, including the 1949 Act denied the black 

majority the right to citizenship. 

10.6. History of Citizenship Regime in South Africa  

(a) South African citizenship regime was primarily founded on the notion 

of racial and discriminating entitlements.  From the start of colonialism 

at the Cape colony, the political rights of the African indigenous 

people, including their citizenship rights at the Cape colony were 

ignored by both British and Dutch colonialists.  The denial of African 

citizenship rights was later extended to the Boer Republics of 
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Transvaal and Orange Free State through the process of land 

dispossession40. 

(b) Essentially, the concept of apartheid citizenship in South Africa has its 

roots in the English law of citizenship and nationality.  The English law 

of citizenship in the Union was closely tied to the British Crown.   In 

1910, the Cape Colony, Natal, Transvaal and the Free State were 

united to form the Union of South Africa.  However, the Union 

remained a British colony. 

(c) The beginning of separate South African citizenship under the Union 

Government came with the Natives’ Land Act of 1913 that set up 

reserves (later known as “Bantustans” or “homelands”) for Black 

people.  The Act provided for setting aside existing black reserves as 

“scheduled areas” reserved for black ownership and occupation, and 

also prohibiting blacks from purchasing land outside them.   

(d) The 1913 Natives’ Land Act was a perfect example of legislation 

adopted by the Union government which segregated blacks and 

limited their rights as full citizens of South Africa.   The Land Act of 

1913 laid the basis of a “South African citizenship” that was 

permeated by racism and male chauvinism.  The outcome of the Act 

was, as Sol Plaatje wrote: "[a]wakening on Friday morning, June 20, 

                                                           
40
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1913, the South African native found himself, not actually a slave, but 

a pariah in the land of his birth”41. 

(e) The South African government gave effect to the colonial provisions of 

the Natives’ Land Act by introducing the Natives Urban Areas Act42 in 

1923.   

(f) In 1936, the white racist Parliament enacted the Native Trust and 

Land Act43 in order to enlarge the reserves to ease congestion and 

curb the urban inflow of blacks to the ‘white’ cities.  The prohibition of 

the right of black South Africans to own land also denied them 

citizenship of South Africa.  In the main, the Natives’ Land Act and the 

Native Trust Land Act confirmed the loss of black owned land in 

favour of white landowners and left South Africa with no black 

“citizens” at all. 

(g) Again, in 1936 the Union Parliament passed the Representation of 

Natives Act44 to remove black voters in the Cape from the common 

voters‘ roll and placed them on a separate roll.  Blacks throughout the 

Union were then represented by four White senators.  The objective 

was to deprive them citizenship of South Africa, privileges, benefits 

and rights flowing from it. 

                                                           
41

  The first State of the Nation Address (SONA) of the 6th Parliament Delivered by President Cyril 
Ramaphosa on 20 June 2019 

42
  Natives Urban Areas Act 20 of 1923. 

43
  Native Trust and Land Act 18 of 1936. 

44
  Representation of Natives Act 12 of 1936. 
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(h) When the National Party (NP) gained control of the South African 

Parliament in 1948, it began the implementation of its apartheid 

(separate development) policy.   

(i) It is clear that from 1948 black people were denied citizenship of 

South Africa.  The 1949 South African Citizenship Act45 was intended 

to protect the rights of European colonialists.  Section 6 of the Act 

dealt with persons born outside the Union of South Africa:  

“(1) A person born outside the Union on or after the date of 

commencement of this Act shall, subject to the provisions of 

sub-section (2), be a South African citizen if- (a) his father 

was, at the time of such person's birth, a South African citizen 

and he fulfils any one of the following conditions, that is to say, 

if either-(i) his father was a South African citizen by birth, 

registration or naturalization; or (ii) his father was a South 

African citizen by descent and was born in South-West Africa; 

or (iii) his father was, at the time of the birth, in the service of 

the Government of the Union; or-(iv) his father was, at the 

time of the birth, ordinarily resident in the Union; and (b) his 

birth is, within one year thereof or such longer period as the 

Minister may in the special circumstances of the case 

approve, registered at a Union consulate or such other place 

as may be prescribed.  (2) Notwithstanding the provisions of 

sub-section (1), no person who, after  the date of 
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 South African Citizenship Act 44 of 1949. 
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commencement of this Act, is born in any Commonwealth 

country and whose father is not in the service of the 

Government of the Union or of a person or association of 

persons resident or established in the Union, or not ordinarily 

resident in the Union shall, if under the law of that country he 

becomes a citizen of that country at birth, be a South African 

citizen”.   (Underlining supplied) 

(j) It is clear that the colonialists born in any Commonwealth country did 

not acquire South African citizenship. 

(k) The 1949 Act did not apply retrospectively.  The Act had disastrous 

consequences on the citizenship of black majority.  First, the Act’s 

concept of citizenship sounded inclusive, but in reality, it did not 

include non-citizens (blacks).  Second, the main purpose of the 1949 

Act provided for the citizenship of white colonialists and their children 

who were born outside South Africa.  So, the use of the term “citizen” 

in the Act to all South Africans was purposefully misleading.   The 

1949 Act did not confer any citizenship rights on black majority.  

Instead, it created unequal South African society.   

(l) Clearly, no black person can claim that he or she acquired citizenship 

rights under the 1949 Act.   The same applies to the Coloureds and 

Indians. 

(m) The sole purpose of the 1949 Act was to protect the citizenship of 

white people only.  The applicants’ assertion that the 1949 Act vested 

them with the citizenship rights has no merit and legal basis.  Under 
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the 1949 Act, only white people were entitled to the rights, privileges 

and benefits of the South African Citizenship Act of 1949.  For black 

South Africans, citizenship remained a distant dream.   

(n) In 1951, the Union Parliament enacted the Separate Representation 

of Voters Act46.  This Act was passed as a result of the government 

intention to strip Coloureds of their voting rights and remove them 

from the common voters’ roll.  The Act provided for the creation of a 

separate voters' roll to enable Coloureds to elect white 

representatives.  The underlying motive of the Separate 

Representation of Voters Act, however, was to deprive Coloureds the 

citizenship of South Africa.  The Indians were regarded as the 

immigrants with no rights of citizenship.  Nationality and Flag Act47 

denied Indians the right to become citizens by naturalization.  Indians 

were not recognised as South African nationals. 

(o)  In 1951, the Union Parliament achieved this by enacting the Bantu 

Authorities Act48 which established a basis for ethnic government in 

African reserves.  These homelands were “national states” to which 

each African was assigned by the government according to the record 

of origin (which was frequently inaccurate).  All political rights, 

including voting of black persons were restricted to the designated 

homelands.   
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  Separate Representation of Voters Act of 1951. 
47

  Nationality and Flag Act of 1927. 
48

  Bantu Authorities Act 68 of 1951. 
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(p) In 1952, the white Parliament enacted the Natives (Abolition of Passes 

and Co-ordination of Documents) Act,49 commonly known as the 

“Pass Laws Act”.  It was through this Act that the government 

monitored and restricted movements of black people in South Africa.  

The Act forced black people to carry passes known as “Dompas” with 

them at all times.  No black person could leave a rural area to urban 

area without a permit from the local tribal authorities.  On arrival in an 

urban area, a permit to seek work had to be obtained within 72 hours.  

By and large, the pass law restricted the citizenship rights of the black 

majority further. 

(q) In June 1955, the Congress of the People was held in Kliptown, 

Johannesburg, to draw up the Freedom Charter.  The Charter’s 

preamble introduced the notion of democratic citizenship: 

 “We, the people of South Africa, declare for all our country and the 

world to know: that South Africa belongs to all who live in it, black 

and white … that our country will never be prosperous or free until all 

our people live in brotherhood, enjoying equal rights and 

opportunities … that only a democratic state, based on the will of the 

people, can secure to all their birth right without distinction of colour, 

race, sex or belief”. 

(r) In response to the Freedom Charter, the Nationalist Parliament 

enacted the Promotion of Bantu Self-Government Act50 which 

provided for the establishment ten independent or autonomous black 
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 Natives (Abolition of Passes and Co-ordination of Documents) Act 67 of 1952. 
50

  Promotion of Bantu Self-Government Act of 1959 
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states.  Of these, four were ‘independent’: Transkei, Bophuthatswana, 

Venda, and Ciskei (“TBVC states”).  The other four were ‘self-

governing’, Lebowa, QwaQwa, KwaZulu and Gazankulu.  The last two 

were still in the formative process: KaNgwane and KwaNdebele. 

(s) The Bantu Homelands Citizenship Act51 entrenched the Apartheid 

Government’s commitment to race and ethnicity-based notion of 

citizenship52. 

(t) The case involving the former Deputy Chief Justice of this Court in Ex 

parte Moseneke53 is relevant.  This was an application for admission 

as an attorney.  The question to be determined was whether the 

former Deputy Chief Justice of this Court had met the requirement of 

citizenship or permanent residence.  Moseneke was a citizen of South 

Africa by birth.  The Court found that he had lost his South African 

citizenship in terms of section 6(4) the Status of Bophuthatswana 

Act54.   He was however admitted as an attorney as he had satisfied 

the requirement of permanent residence. 

(u) There is authority to the effect that the ultimate goal of the homeland 

system was for all black people to lose their South African citizenship 

and become citizens of the new states, to which they had to return to 

live and exercise their political rights. 
                                                           
51

  Bantu Homelands Citizenship Act 26 of 1970.  The Black Homeland Citizenship Act was subsequently 
renamed the Black States Citizenship Act, 1970 and the National States Citizenship Act, 1970, 

52
 See in this regard, Citizenship of Transkei Act 26 of 1976, the Status of Bophuthatswana Act 89 of 

1977, the Status of Venda Act 107 of 1979, Republic of Venda Constitution 94 of 1979 and Status of 
Ciskei 110 of 1981 reinforced the objectives of the Bantu Homelands Act thereby ensuring that the 
Tswana, Venda and Xhosa became the citizens of those homelands. 

53
  Ex parte Moseneke 1979 (4) ALL SA 884 (T). 

54
  Status of Bophuthatswana Act 89 of 1977. 
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(v) In 1986, the apartheid government enacted the Restoration of South 

African Citizenship Act to provide for the granting of South African 

citizenship to certain citizens of the TBVC states.  A significant piece 

of legislation towards common South African citizenship was the 

Restoration and Extension of South African Citizenship Act (RESA 

Act)55.  In the absence of this piece of legislation, blacks would not 

have been able to vote in 1994.  The applicants do not rely on the 

RESA Act. 

(w) In 1993, South Africa adopted the Constitution of the Republic of 

South Africa which entailed the Bill of Rights, including the right to 

citizenship.  Section 5 (3) of the 1983 Constitution provided that56: 

 “Every person who is a South African citizen shall, subject to this 

Constitution, be entitled to enjoy all rights, privileges and benefits of 

South African citizenship, and shall be subject to all duties, obligations 

and responsibilities of South African citizenship as are accorded or 

imposed upon him or her in terms of this Constitution or an Act of 

Parliament”.  (Underlining supplied) 

(x) Enjoined by the Constitution, Parliament enacted the South African 

Citizenship Act57 and the 1949 Act and all apartheid laws 

were  repealed 58. 
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  Restoration and Extension of South African Citizenship Act 196 of 1993. 
56

  Constitution of the Republic of South Africa Act 200 of 1993 (Interim Constitution). 
57

  South African Citizenship Act 1995.   
58

  Constitution of the Republic of South Africa, 1996.  Section 3 of the Constitution provides that there 
is a common South African citizenship.  (2) All citizens are-(a) equally entitled to the rights, privileges 
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(y) However, the 1995 Act retained all rights, privileges and benefits of 

citizenship entrenched in the racist Citizenship Act of 1949.  This 

anomaly of the 1995 Act militated against the spirit of the 1996 

Constitution.   

(z) The legislative flaws of the 1995 Act required an amendment59 of the 

1995 Act.  In 2010 the amendment is intended to reverse the racist 

legacy of the 1949 Act.  In particular, section 2 (1) (a) and (b) of the 

Citizenship Amendment Act of 2010. 

(aa) The Citizenship Amendment Act seeks to put a final nail on the racist, 

sexist and discriminatory 1949 Act and to correct the legislative 

anomalies of the 1995 Act.  The surviving provision of the 1949 Act 

which allowed children of foreigners to claim citizenship of South 

Africa under the 1949 Act had disastrous consequences for stable and 

democratic citizenship regime in South Africa.  Moreover, the relevant 

provision of the 1995 Act which entrenched the 1949 Act opened the 

floodgates for the foreigners to claim citizenship in order to access the 

privileges and benefits flowing therefrom.  It is estimated that there are 

approximately 17 million gran beneficiaries as opposed to 15.5 million 

taxpayers in South Africa.  I annex hereto an article marked “TM30”. 

10.7. Legislative Dispensation of Registration of Births, Marriages and 

Deaths 

                                                                                                                                                                                  
and benefits of citizenship; and (b) equally subject to the duties and responsibilities of citizenship.  
(3) National legislation must provide for the acquisition, loss and restoration of citizenship. 

59
  See in this regard, Citizenship Amendment Act 17 of 2010. 
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(a) Before the establishment of the Union of South Africa, there were laws 

relating to the registration of births, marriages and deaths but these 

laws were different in each of the colonies.  There were specific Acts 

in various colonies concerning vital births and deaths60.  In fact, 

registration of births forms part of the long history of the citizenship 

regime in this country. 

(b) In 1910, legislative efforts were made to centralise the registration of 

births and deaths.  In terms of Act 38 of 1914, a national statistical 

office for South Africa was established.  This resulted in the 

centralisation of the collection of vital births and deaths statistics.  

However, uniformity in births and deaths registration throughout the 

Union of South Africa was only achieved after the Births, Marriages 

and Deaths Act61 came into effect in 1924. 

(c) Under the 1923 Act, registration was made compulsory for all races in 

urban areas but was voluntary for blacks in the rural areas.   When the 

idea of separate development (apartheid) was formalised, several 

Acts were passed which affected demographic statistics as a whole.  

Official vital statistics for Coloureds became available in 1937 and for 

Indians, a year later in 1938.  The 1930s set the framework for a 

national but racially stratified vital statistics system.  This was given 

impetus by the promulgation of the Population Registration Act. 

                                                           
60

  Those specific pieces of legislation were: Cape Act 20 of 1880, Cape Act 7 of 1894, Natal Act 16 of 
1867, Natal Act 17 of 1894, Natal Act 5 of 1896, Orange Free State: Proclamation 15 of 1902 and 
Transvaal Ordinance 19 of 1906.  In the Cape, the applicable law allowed for the late registration of 
births in the rural areas.  See in this regard, Bah SM “The Making and Unmaking of a National But 
Stratified Vital Statistics System in the Republic of South Africa and the New Making of a More 
Comprehensive Vital Statistics System” SA Journal of Demography, 1999 at pages 45-46. 

61
  Births, Marriages and Deaths Act 17 of 1923. 
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(d) One of the pillars of “apartheid citizenship” was the Population 

Registration Act62.  The Act classified the South Africans into four 

different race groups, Europeans (whites), Coloureds, Indians and 

Africans (blacks).  The Act further made a provision for the compilation 

of a register of the population primarily for the issuing of identity cards.  

Anyone whose name was included in the register was assigned with 

the identity number and a population group.   

(e) The register was divided into three parts.  The first part was for South 

African citizens (whites), the second was for permanent residents 

(blacks) and the third was for temporary residents (blacks).  Of 

importance is that the population register included information on 

place and date of birth, date of death and; if applicable date of 

departure from the Union. 

(f) Later in 1963, the Births, Marriages and Deaths Act63 as amended 

was promulgated to make a provision for registration of births, 

marriages and deaths of the South African citizens.  Details of births 

were kept in the “birth register” while those of deaths were kept in the 

“death register”. 

(g) When each of the states gained “independence”, it became excluded 

from the South African Statistical System.   The registration of births of 

black people was assigned to the homelands.  However, the self-
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  Population Registration Act 30 of 1950. 
63

  Births, Marriages and Deaths Act 81 of 1963.  The 1963 was amended by the Births and Deaths 
Registration Act 58 of 1970, the marriages, Births and Deaths Amendment Act 5 of 1987, the Births, 
Marriages and Deaths Registration Amendment Act 51 of 1974, Births, Marriages and Deaths 
Registration Amendment Act 58 of 1970 and Native Laws Amendment Proclamation Act 3 of 1979. 
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governing territories remained part of South Africa.  The particulars of 

blacks were entered in the computerised population register in 1986 

with the issuing of uniform identity documents64. 

(h) In 1991, the Population Registration Act was repealed by the 

Population Registration Repeal Act65.  The purpose of the Repeal Act 

was to abolish the distinction made between persons belonging to 

different population groups.   The Births and Deaths Registration Act66 

(“BDRA”) was passed in 1992.  The provisions of this Act apply to all 

South African citizens whether in South Africa or outside South Africa, 

including persons who are not South Africans but who sojourn 

permanently or temporarily in South Africa67. 

(i) Non-South African citizens living in South Africa would be issued with 

birth certificates, but their details would not be entered in the 

population register.  Hence, if a child is born outside South Africa, 

notice of birth may be given to the head of the South African 

diplomatic or consular mission or a regional representative in South 

Africa.  According to this Act, birth can be registered anywhere, not 

necessarily at the place where the birth took place. 

(j) The Act enjoins that when the child is born, any one of his or her 

parents or if neither of his or her parents is able to do so, the person 
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  This is the same year pass law were abolished. 
65

 Population Registration Act Repeal Act 114 of 1991. 
66

  Births and Deaths Registration Act 51 of 1992.  The 1992 Births and Deaths Registration Act was 
amended by various legislations: Births and Deaths Registration Amendment Act 67 of 1997, Births 
and Deaths Registration Amendment Act 43 of 1998, Births and Deaths Registration Amendment Act 
40 of 1996 and Births and Deaths Registration Amendment Act 1 of 2002. 

67
  Section 2 of Births and Deaths Registration Act 51 of 1992. 
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having charge of the child must give notice to the Department of 

Home Affairs68.  The act requires that all children born in South Africa 

must be registered within 30 days of their birth. 

(k) Under the 1995 Citizenship Act, a person born outside South Africa to 

a South African parent is a South African citizen by descent upon 

registration by birth under the Births and Deaths Registration Act69.  In 

the present matter, the applicants did not register their births in terms 

of the 1992 Births and Deaths Registration Act or any prior laws.  This 

non-compliance with the 1992 Act is vital for them to enjoy the rights, 

benefits and privileges of citizenship. 

(l) Under the circumstances, it is difficult to verify and confirm children 

who are born outside South Africa by the South African parents.  In 

the result, many foreign persons who desire to live and work in South 

Africa may claim citizenship by descent and claim that one of their 

parents is a South African.  This may lead to uncontrolled fraudulent 

citizenship.  This is precisely the mischief the Legislature intended to 

address when it amended the 1995 Citizenship Act. 

(m) South Africa is today a great place to live in and many people in the 

world aspire to live, work or to be the citizens of South Africa70.  In the 

result, many foreign nationals come to South Africa and stay in the 

country illegally.  No one can account for every undocumented 

migrant.  Over the years, Africa Check has come across many claims 
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  Section 9 (1) of Births and Deaths Registration Act 51 of 1992. 
69

  Section 3 (1) (b) (i) of Citizenship Act 88 of 1995. 
70

  Speech Delivered by the Deputy Minister of Home Affairs Hon.  Njabulo Bheke Nzuza on the 
Occasion of the Home Affairs Budget Vote, 10 July 2019. 
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of 5 million migrants, 6 million and even 13 million migrants.  The DHA 

has no idea how many illegal immigrants are in South Africa. 

11. I deal briefly with the founding affidavit filed in the Constitutional Court.  I 

annex hereto the Directions of this Court dated 8 August 2019 marked 

“TM31”. 

12. I now proceed to deal with the founding affidavit filed in the High Court. 

12.1. AD PARAGRAPH 1 

The allegations contained in this paragraph are denied.   I say so, because 

no proper evidence is adduced in support of the allegations. 

12.2. AD PARAGRAPH 2 

I deny that the facts contained in this paragraph are true and correct. 

12.3. AD PARAGRAPH 3 

The allegations contained in this paragraph are noted. 

12.4. AD PARAGRAPH 4 

Save to admit that to acquire citizenship is required by descent upon 

registration of birth, I deny that rights, privileges and benefits were 

acquired.   The 2010 amendment is aimed at doing away with the alleged 

acquisition as pleaded by the applicants.  In any event, I have 

demonstrated above that none of the applicants could have legally acquired 
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citizenship in terms of the 1949 Act or the 1991 Act or 2012 Act or any 

other law. 

12.5. AD PARAGRAPH 5 

It is denied that the applicants have been deprived of the rights, privileges 

and benefits of citizenship.  They never acquired the alleged rights, 

privileges and benefits of citizenship. 

12.6. AD PARAGRAPHS 6 AND 7 

The applicants are not entitled to the orders they seek as they lack merit 

and constitutional basis. 

12.7. AD PARAGRAPHS 8 TO 12 

I have no knowledge of the allegations contained in these paragraphs.  I 

also have reason to believe that they are not correct.  I say so, because no 

proof of residence is annexed to the papers. 

12.8. AD PARAGRAPHS 13 AND 14 

The allegations contained in these paragraphs are admitted. 

12.9. AD PARAGRAPHS 16, 17 AND 18 

(a) The allegations contained in these paragraphs (paraphrasing the 

provisions of the Constitution) are noted. 
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(b) I, however wish to point out that such rights are afforded to children 

who are born of South African citizens. 

(c) Furthermore, the rights, privileges and benefits arising therefrom are 

governed by other national legislation envisaged in the Constitution. 

12.10. AD PARAGRAPHS 19 AND 20 

(a) The allegations contained in this paragraph are admitted. 

(b) In addition, the applicants have failed to comply with the said national 

legislation. 

12.11. AD PARAGRAPH 21 

(a) Save to deny that the 1949 Act is applicable, I admit that it was 

repealed with effect from 6 October 1995. 

(b) In addition, the repealed 1949 Act is, a relic of the colonial era, meant 

to protect the rights, privileges and benefits of the European 

colonialists “Natives”, “Coloureds” and “Indians” were not protected by 

the 1949 Act.  That legislation was sexist and racist in its nature. 

(c) The attempt by the applicants to revise and claim to have acquired 

rights therefrom is not only a lie, but opens old wounds and harsh 

realities of the racist policies of the colonialism and apartheid. 

(d) The fact that some of its provisions were smuggled into the 1991 by 

the Apartheid Parliament and later in the 1995 Citizenship Act cannot 



66 | P a g e  
 

justify its application to the applicants who were clearly excluded from 

it. 

12.12. AD PARAGRAPHS 22 AND 23 

(a) I have already dealt with the relevant provisions of the 1949 Act and 

pervasive effect on the Black persons in South Africa. 

(b) The acquisition of citizenship by the applicants was prohibited by the 

1949 Act. 

(c) In addition, I reiterate the fact that registration has always been the 

requirement.  Due to colonial and racist policies of the past, 

registration for African persons was kept in a separate register, 

including those of the Coloureds and Indians. 

12.13. AD PARAGRAPHS 24 AND 25 

(a) The advice given to the applicants is partly correct. 

(b) The completion of acquisition of citizenship was governed by other 

pieces of legislation. 

(c) I accept that in terms of the Citizenship Act, 1995, late registration was 

allowed.  However, it is this mischief that the 2010 amendment and 

BRDA amendment seek to address. 

(d) The amendments addressed the absurd and irrational results that 

even an old man or woman born in 1949 in Bulawayo (Zimbabwe) or 

Accra (Ghana) can approach the DHA now and claim that he or she 
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was born of one of the parents who was a South African with a view to 

access social grants and other benefits.   The same applies to children 

of the applicants (whose number is unknown) who would automatically 

qualify as citizens and children grants. 

12.14. AD PARAGRAPH 26 

(a) The allegations in this paragraph are correct. 

(b) It is upon this basis that I am unable to fathom the reasons why the 

applicants would like to revive the ghost which ought to have been 

buried a long time ago. 

 

12.15. AD PARAGRAPH 27 

Save to mention that registration has always been a requirement under 

different pieces of legislation, the allegations in this paragraph are noted. 

12.16. AD PARAGRAPHS 28, 29 AND 30 

(a) The Legislature in its wisdom decided to do away with late 

registration as this impacted negatively on the planning by and 

financial constraints of government. 

(b) The decision was also based on unexpected financial constraints 

that manifest themselves due to late registrations.   Simply put, this 

serves a legitimate government purpose. 
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12.17. AD PARAGRAPH 31 

(a) The allegations contained in this paragraph are denied. 

(b) There is no need for such mechanism as the intention of the 

Legislature was to address the mischief relied upon by the 

applicants. 

12.18. AD PARAGRAPHS 32 TO 53 

(a) I have already addressed the personal circumstances of each 

applicant. 

(b) I have demonstrated that their claims would lead to absurd and 

irrational results.   This will open a floodgate of persons who would 

claim citizenship in order to access the privileges, rights and 

benefits that goes with it. 

(c) The floodgates would simply be unaffordable given the already 

known government financial constraints.  It is estimated that there 

are 12 million immigrants in South Africa.  In 2015, an estimated 

67 152 refugees arrived in South Africa.  Currently, there are 17, 

094, 331 people receiving social grants and an amount of R567 

billion has been allocated for social grants by government.   

12.19. AD PARAGRAPHS 54 TO 77 

(a) I deny that any of the provisions of the Constitution violate the 

rights of the applicants as alleged. 
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(b) I further deny that section 2(1)(a) of the Citizenship Act is 

unconstitutional.  Furthermore, the alleged distinction is also denied.  

In any event, if such distinction exists it is justifiable in terms of 

section 36 of the Constitution. 

(c) I deny that section 2 (1) (b) ought to apply retrospectively in order to 

protect the rights of the applicants which in any event never vested 

either in terms of 1949 Act as alleged or any other applicable law. 

(d) There is a presumption of interpretation of statutes that legislation as 

a general rule applies prospectively unless the contrary intention is 

shown in that statute.  Furthermore, there are ample authorities of 

this Court to the effect that legislation applies prospectively.   

(e) I have already dealt with the remedy of reading-in and I have 

demonstrated that the Order of the High Court of reading-in, in the 

circumstances of this case, is not just and equitable in that the DHA 

simply does not have the capacity and the resources to attend to 

unending floodgates that would be opened to foreigners who were 

born as far back as 1949 to allege and claim citizenship.  The 

consequences are too ghastly to contemplate given the budgetary 

constraints in government in general.  It is upon this basis that the 

Legislature in its wisdom decided to close the lacuna that was clearly 

erroneously left intact in the 1995 Citizenship Act. 

12.20. AD PARAGRAPHS 78 TO 80 
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(a) I deny that the applicants are citizens and that the applicable 

Regulations are inflexible as alleged. 

(b) The applicants are clearly not entitled to any relief they seek. 

13. SUPPORTING AFFIDAVITS 

13.1. In view of the position of the state respondents as stated above, it is not 

necessary to deal with each and every allegation contained in the 

supporting affidavits filed in support of the applicants’ case.   

13.2. However, any allegations contained in those supporting affidavits which are 

inconsistent with the allegations in this affidavit are denied. 

13.3. I deal briefly with the supporting affidavit of Jessica George. 

(a) Ms Jessica George states that she acted as Legal Counsel and 

Head of Statelessness Project at Lawyers for Human Rights from 

2011 to September 2013. It is on this basis that Ms George claims 

that she possesses experience and expertise in the practical effects 

of statelessness on undocumented individuals.  I am advised that the 

fundamental question is whether the supporting affidavit of Ms 

George may be regarded as an expert or not. Given the position of 

Ms George, what is the status of her affidavit in the present 

application? 

(b) Under the circumstances, I am advised that the affidavit of Ms 

George cannot be regarded as an expert. In any event, Ms George 

does not state her academic qualifications to satisfy the Court that 
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indeed she possesses the necessary expertise.  In the 

circumstances her affidavit is irrelevant.  The Court ought to base its 

inferences and conclusions on the relevant facts placed before it by 

the parties (and not on opinions and speculative facts). 

14. As stated above, the relief sought by the applicants is premised on the 

following: 

(a) The applicants are citizens of South Africa who do not enjoy the 

benefits of citizenship; 

(b) The applicants are denied the benefits to citizenship as a result of the 

effect of the impugned provisions. 

15. In terms of section 20 of the Constitution, no person may be deprived of 

citizenship. 

16. Section 28(1)(a) of the Constitution bestows on every child the right to a 

name and nationality from birth.   

17. The enjoyment of certain constitutional rights arises from being a South 

African citizen.    

18. However, the Constitution does not provide for the mechanisms that render 

someone a South African citizen.  In fact, section 3(3) of the Constitution 

itself delegates the devising of those mechanisms to the Legislature.  The 

Legislature has duly passed the legislation as envisaged. 



72 | P a g e  
 

19. Chapter 2 of the South African Citizenship Act 88 of 1995 (“Citizenship 

Act”) deals with the acquisition of South African citizenship.   It 

contemplates three instances in which citizenship can be acquired: by birth, 

descent and naturalisation.   

20. Section 2(2) of the Citizenship Act deals with citizenship by birth and 

provides that: 

“(2) Any person born in the Republic and who is not a South African citizen 

by virtue of the provisions of subsection (1) shall be a South African citizen 

by birth, if .  .  .  (b) his or her birth is registered in the Republic in 

accordance with the Births and Deaths Registration Act, 1992”.  

(Underlining supplied) 

21. The Citizenship Act was amended by the South African Citizenship 

Amendment Act 17 of 2010 (“2010 Amendment Act”), but those 

amendments only came into operation some more than 2 years later – on 1 

January 2013.  This means that the applicants had more than two years to 

regularise their affairs before the 2010 Amendment Act took effect and 

became operational.  They failed to do so.  This failure to register extends 

also to prior registration laws.  In any event, the state respondents’ case is 

that they never acquired any rights. 

22. Section 2 of the Citizenship Act requires that the acquisition of South 

African Citizenship is subject to the registration of such citizenship in terms 
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of the Births and Death Registration Act71 (“BDRA”).  Correctly, the 

applicants do not challenge the constitutional validity of section 2 of the 

BDRA.    

23. Section 2(1)(b) of the Citizenship does not govern the births of the 

applicants.  The Act was amended in 2010 and that those amendments 

only came into effect on 1 January 2013.   

24. Section 2(1)(a) of the Citizenship Act provides that:  

“Anyone who immediately prior to the date of commencement of the South 

African Citizenship Amendment Act, 2010, was a South African citizen by 

birth shall be a South African citizen by birth.” 

25. On their own version, the applicants do not allege to have been South 

African citizens by birth prior to the commencement of the South African 

Citizenship Amendment Act, 2010.  If they had been, they would have been 

registered as such and they would not have been a constitutional 

challenge. 

26. This provision simply means that persons who were South African citizens 

before the 2010 Amendment Act need not take steps to re-register their 

births under the amended Act.   

27. Under the 1949 Act, the applicants’ acquisition of citizenship would not 

have been registered by virtue of their decent without more information 

                                                           
71

  No. 51 of 1992. 
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confirming, alternatively substantiating that the applicants were entitled to 

register their births.  There were regulations that set out the requirements 

for registration.  If anything at all, section 27 of the 1949 Act is indicative of 

this fact.  It is puzzling that the applicants seek protection from a piece of 

legislation which is not only a relic of a colonial era but a law which was 

discriminatory and intended to protect the offsprings of European 

colonialists.   

28. Citizenship was not only by operation of law and that there was requirement 

for registration at all times.   If this was not so, it implies that anyone can 

walk into South Africa, claim to have been born here and then acquire 

citizenship “by decent”.  That could never have been and was never the 

position.   

29. In addition, section 2(2) of the Citizenship Act makes plain that any person 

who is not a South African citizen in terms of section 2(1) shall be a citizen 

by birth if his or her birth is registered in accordance with the BDRA.   

30. Section 9 of the BDRA clearly deals with children born in wedlock.  Section 

10 of the BDRA deals with children who are born out of wedlock.  The 

applicants do not allege to have been born in wedlock, therefore section 10 

is applicable to them.  Sections 9 and 10 of the BDRA were declared 

constitutional by the High Court in the Eastern Cape. 

31. There is rational reason for the distinction.  In drafting the BDRA, 

Parliament was aware of section 9 of the Constitution and deliberately 



75 | P a g e  
 

distinguished between fathers of children born to parents who are married 

to each other and those of children born out of wedlock.  The distinction 

serves a purpose.   

32. When people get married, the DHA acquires and retains records of the 

marriage.  This process involves identity numbers and fingerprints of the 

respective parties, which are then linked to each other on the DHA’s 

systems.  Where a father of a child born in wedlock notifies the birth of that 

child, the DHA’s records pick up and link that father to his wife.  Both 

parents’ names appear on the birth registration forms.  This is not the case 

where the parents are not married to each other. 

33. Section 3 of the Constitution pertains to citizenship72 and states that: 

“(1) There is a common South African citizenship. 

 

(2) All citizens are- 

(a) equally entitled to the rights, privileges and benefits of 

citizenship; and 

 

(b) equally subject to the duties and responsibilities of citizenship. 

 

(3) National legislation must provide for the acquisition, loss and 

restoration of citizenship.   (Underlining supplied). 

                                                           
72  Section 20 of the Constitution states that no citizen may be deprived of citizenship. 
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34. The Constitution delegates the devising of mechanisms to render a person 

a citizen to the Legislature as the national legislation envisaged in section 

(3) providing for the acquisition of citizenship is the South African 

Citizenship Act 88 of 1995. 

35. Chapter 2 of the Citizenship Act deals with “the acquisition” of citizenship 

and states as follows in section 2(2)(a) – (b):  

“(2) Any person born in the Republic and who is a South African citizen by 

virtue of the provisions of subsection (1) shall be a South African 

citizen by birth, if –  

 

(a) he or she does not have the citizenship or nationality of any 

other country, or has no right to such citizenship or nationality;  

and 

(b) his or her birth is registered in the Republic in accordance with 

the Births and Deaths Registration Act, 1992”. 

36. Chapter 2 of the BDRA pertains to the registration of births and contains the 

following provisions: 

Section 9: Notice of birth; 

 

Section 10: Notice of birth of a child born out of wedlock; 

 

Section 11: Amendment of birth registration for child born out of wedlock; 

 

Section 12: Notice of birth of abandoned or orphaned child; 

 

Section 13: Birth outside of the Republic. 
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37. The alleged distinction does not amount to unfair discrimination, as it is not 

a ground vested in section 9(3) of the Bill of Rights and citizenship is not a 

ground of differentiation that is specified in section 9(3). 

38. JUSTIFICATION: LIMITATION OF RIGHTS 

38.1. The words “all citizens” and “every child” contained in the Constitution do 

not mean that there can be no limitation imposed on those who may be 

granted citizenship. 

38.2. The question is whether the limitation is reasonable and justified in terms of 

section 36 of the Constitution.  Proportionality analysis takes into account 

factors that are stated in section 36 and the existence of less restrictive 

means to achieve the purpose. 

38.3. A refugee can become a citizen at some point.  In any event section 2(1)(b) 

applies prospectively which means that at some point the applicants may 

acquire citizenship, either via permanent residence- through the refugee 

regime and later naturalization. 

38.4. Benefits under section 5(9) (a) of the South African citizenship, the Minister 

“may under exceptional circumstances grant a certificate of naturalization”.  

and South African citizens to an applicant who does not comply with the 

requirements of section 2(1) (b) relating to citizenship by birth.  In the 

circumstances limitation of rights is not absolute. 

38.5. The harsh reality is that there are simply insufficient resources available to 

cater for all the various persons who might enter South African borders 
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requiring citizenship in order to access benefits, rights and privileges that 

go with it. I annex hereto the extracts from the Budget Review (2019) 

marked “TM32A and TM32B”. 

38.6. The public benefits should not constitute an incentive for immigration in 

South Africa and to acquire citizenship by manipulating and applying 

different laws. 

38.7. The United States, Canada and Britain are developed countries with 

resources that far exceeds those of South Africa, have developed strict 

immigration, citizenship and refugee laws in order to protect the rights of 

their citizens. 

38.8. The state’s management and control of immigration is a legitimate purpose 

An amount of R1 billion has been spent on deportations of illegal foreigners  

last year. They are currently 900 illegal foreigners at Lindela awaiting 

deportation. This figure does not include other illegal foreigners in other 

centres. 

38.9. If granted, the order sought by the applicants will fuel fraud.  South Africa 

attracts a great number of immigrants and asylum seekers from other parts 

of the world.  Children who would not ordinarily be entitled to citizenship will 

claim citizenship by simply asserting without more, that one of the parents 

is a South African citizen.   

38.10. As indicated above, it is significant and must be appreciated that citizenship 

is not a listed ground in terms of section 9(3) of the Constitution. 
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38.11. As the applicants recognise, a number of benefits are linked to being a 

South African citizen.  All that the applicants want right now is that any 

person can allege to be the father (or mother) of a child, depose to an 

affidavit and have that child registered.  This will lead to insurmountable 

problems: There may arise instances where immigrants arrive into the 

country with children, claim them to have been born in South Africa to 

South African father or mother, and then apply for children’s grants and 

other benefits.   

38.12. It seems apparent from the applicants’ affidavits themselves that some of 

the applicants are in fact not South African citizens.  Granting citizenship in 

such circumstances, without more information will lead to floodgates of 

illegal immigrants being registered on the South African population register.   

39. APPROPRIATE REMEDY 

39.1. Referral to the High Court to resolve material disputes of fact  

(a)  I am advised that courts often make orders of referral for oral 

evidence where there are real disputes of fact.  In this matter the 

following genuine disputes of fact arise: 

(i) Disputes regarding the authenticity  of the birth certificate of 

Mr Chisuse “FA1”, including reference to the repealed law, 

instead of the current applicable legislation in Malawi. 
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(ii) The name of Mr Chisuse’s father (James or Lancelot Chisuse) 

and whether his alleged farther James Chisuse is dead or 

alive. 

(iii) The place where Mr Chisuse’s alleged mother was born and 

raised and whether she died in Malawi or South Africa. 

(iv) Whether Zodwa Tlou was the mother of Mr Chisuse. 

(v) The birth records of “Zodwa Tlou” and “Elina Tlou” annexures 

“19A” and “19B” are not linked to Elina Tlou with identity 

number 491023 0286 086. 

(vi) How Lindiwe Tlou acquired her identity document in February 

1989 before her alleged return to South Africa in December 

1999. 

(vii) Whether Lindiwe Tlou is indeed dead.  If she is, how was she 

buried in contravention of the laws? 

(viii) The place where Elina Tlou with the 1949 identity number was 

born.  Is it Malawi or South Africa? 

(ix) The truthfulness of Elina Tlou’s version that her twins were 

taken away by her partner in the summer of 1975, first to 

Zimbabwe and then Malawi. 
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(x) The conflicting reasons for the non-renewal of Mr Ambrose 

Hoffman’s passport by the Zimbabwean authorities. 

(xi) The question whether the reasons for his confirmed stay is 

because he was married to a South African woman. 

(xii) The authenticity of Hoffman’s birth certificate issued in 

Zimbabwe. 

(xiii) The question whether all material facts were disclosed when 

the guardianship was applied for on an ex parte basis in the 

case of Emma Dullaart. 

(xiv) In the case of Amanda Tilma, the authenticity of annexure 

“FA24” is in dispute and the exact names of Amanda Tilma. 

(b) I am advised that this Court laid down the test for referral to the High 

Court if it is in the interests of justice to do so. The disputes of facts in 

this matter are overwhelming and the only only practical solution is to 

refer the matter back to the High Court to hear oral evidence in order 

to resolve the disputes of fact. In view of the importance of the matter, 

I am advised that the matter can even be referred to the Full Court.  

 

(c) The state respondents undertake not to take any action against any of 

the applicants pending the resolution of disputes of fact by the High 

Court or Full Court. 
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39.2. In the circumstances of this case, the just and equitable remedy is not 

“reading-in”.  This remedy must be used sparingly.  The appropriate remedy 

in the event of impugned provisions are found to be unconstitutional, would 

be to afford Parliament an opportunity to amend the legislation after due 

consideration of the submissions by the Executive. 

40. I pray for the Order in terms of the notice of motion and that orders of the 

High Court be set aside. 
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_____________________ 

DEPONENT  
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SIGNED AND SWORN BEFORE ME AT                      ON THIS THE      DAY OF 

AUGUST 2019 BY THE DEPONENT WHO HAS ACKNOWLEDGED THAT HE 

KNOWS AND UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT; THAT HE 

HAS NO OBJECTION TO TAKING THE PRESCRIBED OATH AND THAT HE 

CONSIDERS THE PRESCRIBED OATH TO BE BINDING ON HIS CONSCIENCE. 

 

 

_______________________ 

COMMISSIONER OF OATH 

NAME:  ______________________________ 

CAPACITY: ______________________________ 

ADDRESS : ______________________________ 

AREA:  ______________________________ 

 


