
 

 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

BRAAMFONTEIN 
 

CCT Case No:  315/18 
SCA Case No:  1180/2017 

WCHC Case No:  21972/15 
 
In the matter between: 
 
JAMES KING NO First Applicant 

TRUDENE FORWORD NO Second Applicant 

ANNELIE JORDAAN NO Third Applicant 

ELNA SLABBER NO Fourth Applicant 

KALENE ROUX NO Fifth Applicant 

SURINA SERFONTEIN NO Sixth Applicant 

 
and 

 
CORNELIUS ALBERTUS DE JAGER First Respondent 

JOHANNES FREDERICK DE JAGER Second Respondent 

ARNOLDUS JOHANNES DE JAGER Third Respondent 

HENDRIK CHRISTIAAN SLABBER Fourth Respondent 

JACOBUS HENDRIK SERFONTEIN Fifth Respondent 

DAVID-JOHN FORWORD Sixth Respondent 

CHARL WYNAND ROUX Seventh Respondent 

KALVYN ROUX Eighth Respondent 

THE MASTER OF THE HIGH COURT, CAPE TOWN Ninth Respondent 
 

 

FIRST TO THIRD RESPONDENTS’ PRACTICE NOTE 

 

 

A. NATURE OF THE PROCEEDINGS: 

1. Opposed application for leave to appeal against an order of the SCA which 

upheld the High Court’s dismissal of an application for: 
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1.1 a variation of a will by substituting the word “sons” with the word 

“children”, which would render the female Second to Sixth Applicants 

as the final beneficiaries of the will; 

1.2 alternatively, an order declaring their sons, the Fourth to Eighth 

Respondents, on a proper interpretation of the will, to be the final 

beneficiaries. 

2. The parties’ written arguments also cover the merits of the appeal. 

B. ISSUES THAT WILL BE ARGUED 

3. Whether a provision in a private will, linking a bequest to the gender of the 

beneficiaries, is contrary to public policy. 

4. Alternatively, whether the words “male descendant” in the particular provision 

must be interpreted to mean “son”. 

5. Whether it is in the interests of justice to grant leave to appeal, alternatively 

whether the appeal should be upheld. 

C. NECESSARY PORTIONS OF THE RECORD 

6. In the opinion of counsel for the First to Third Respondents, there are no 

particular portions of the record that are necessary for the determination of the 

matter, other than those indicated in the written argument.  The following 

portions certainly do not need to be read: 
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6.1 Vol 1:  pp. 24 – 27 

6.2 Vol 1:  pp. 29 – 42 

6.3 Vol 1:  pp. 59 – 65 

6.4 Vol 1:  pp. 73 – 85 

6.5 Vol 2:  pp. 142 – 165. 

D. ESTIMATED DURATION OF ORAL ARGUMENT 

7. One day. 

E. SUMMARY OF THE FIRST TO THIRD RESPONDENTS’ ARGUMENT 

8. Under the amended s 167(3) of the Constitution, the Court may decide 

constitutional matters and any other matter which raises an arguable point of 

law of general importance. 

9. Although a constitutional issue is raised, it is not in the interests of justice to 

grant leave on this issue because:  

9.1 The applicants are precluded from directly relying on s 9 of the 

Constitution by the non-retrospectivity rule. 

9.2 As to the indirect application, the applicants have hardly addressed 

the requirements for the development of the common law, as set out 

in cases such as Mighty Solutions. 
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9.3 The will in question was made in 1902.  Over the last 117 years 

people have arranged their affairs in accordance with its terms.  

Adding new beneficiaries now will cause injustices of its own.  

9.4 Due to the passage of time, the full factual context, such as the 

reasons for the alleged discrimination, can no longer be established.  

9.5 The challenged substitution is the last one required by the will.  The 

disputed provisions will accordingly not affect others going into the 

future, as is the case with public benefit trusts, for instance. 

10. The interpretation issue is strictly limited to the unique wording of the will and 

this is not an issue of general importance, legally or otherwise. Two other 

Courts have already decided this issue against the applicants.  

11. As to the merits of the constitutional argument:  

11.1 The mistake made by the applicants is that they assume that, 

because public policy has changed over time and men and women 

have the same status in law (subject to considerations of affirmative 

action) it means that testators may not discriminate against their 

daughter or for that matter against their son, in a will.  Just as a 

testator may disinherit his or her daughter, he or she may disinherit 

his son.   

11.2 What is called for is a “balancing of fundamental rights”.  On the one 

hand, there is the freedom of testation, which is a constitutionally 
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protected right.  On the other hand there is the right not to be unfairly 

discriminated against, which is also constitutionally protected.   

11.3 The freedom of testation does not “rank” lower than equality.   

11.4 When balancing fundamental rights, one takes from the one as you 

give effect to the other.  In the present instance, the greater effect is 

given to equality, the less will remain of the testator’s freedom of 

testation, which is underpinned by the right to property, freedom and 

dignity 

11.5 The balance currently struck by the common law between the two is 

not unreasonable.  

11.6 Public policy does not require that discrimination in private wills be 

outlawed.  

11.7 Such discrimination in private wills will often be of limited duration 

and, in the case of out-and-out disinherison, not manifestly directed at 

infringing the complainants’ dignity.   

11.8 Conditions aimed at influencing personal conduct (for example, a 

daughter may inherit as long as she does not marry a person of a 

different race) or dictating the use of exploitation of benefits are 

different.  Conditions of that kind, which dictate how one may live, 

have a much greater impact on the beneficiary’s fundamental dignity, 

which lie at heart of the enquiry when determining whether 
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discrimination is unfair.  Out-and-out disinherison has less impact 

precisely because nobody has a “right” to inherit.   

11.9 Private wills give expression to personal and even intimate 

preferences, areas where the Courts are loathe to interfere.   

11.10 There is also the fundamental concern of our courts, that it will not 

“make” a contract for parties when granting a remedy.   

11.11 Discriminatory conditions may be excised from a public charitable 

trust, leaving the overall objective of benefitting members of the public 

intact.  But in cases of out-and-out disinherison in a private will, the 

Court will not lightly vary the provisions of the will in order to include a 

particular person or class of beneficiaries.  The consequence will be 

to reduce a beneficiary’s share and to include another, against the will 

of the testator, in circumstances where the reasons why the testator 

deselected the family member may be unknown (and unfairness of 

the discrimination accordingly difficult to rebut).  

11.12 If any remedy is to be granted in these cases (which we submit should 

not be done), it should take the form of striking the will down in toto or 

perhaps constitutional damages. None of the above options were 

chosen by the applicants.  The latter is in any event only available in 

cases whether there is direct reliance on a fundamental right.  

11.13 This does not mean that the legislature cannot intervene.  Section 8(c) 

of the Equality Act expressly addresses gender discrimination in the 
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context of succession, but only in respect of discrimination by means 

of a “system” and not private wills.  The Equality Act is the national 

legislation envisaged by s 9(4) of the Constitutional to prevent or 

prohibit private discrimination.  It is accordingly significant that the 

Equality Act does not deal with discrimination in private wills. 

12. For these reasons, there is no merit in the constitutional argument.  

13. On the interpretation argument: the applicants’ interpretation of “male 

descendants” necessarily requires, firstly, a strained meaning of “in such a way”, 

secondly a strained meaning of “third generation” and, thirdly, the reading in of a 

tacit fideicommissum in the first sub-provision.  In contradistinction, the great-

grandsons’ interpretation entails merely that one of the ordinary meanings of 

“male descendants” be applied, namely sons. 

F. LIST OF AUTHORITIES ON WHICH PARTICULAR RELIANCE WILL BE 
PLACED 

14. Harvey v Crawford 2019 (2) SA 153 (SCA) 

15. Spence v BMO Trust Company 2016 ONCA 196 (CanLII) 

16. Du Toit:  “Constitutionalism, Public Policy and Discriminatory Testamentary 
Bequests – A Good Fit Between Common Law and Civil Law in South Africa’s 
Mixed Jurisdiction?”  Tulane European & Civil Law Forum [Vol 27 2012] 97 

17. De Waal “The Law of Succession and the Bill of Rights” in The Bill of Rights 
Compendium 

 

HJ DE WAAL SC 

HL DU TOIT 

https://www.canlii.org/en/on/onca/doc/2016/2016onca196/2016onca196.html?searchUrlHash=AAAAAQAYc3BlbmNlIGJtbyB0cnVzdCBjb21wYW55AAAAAAE&resultIndex=2

