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A. INTRODUCTION 

1. In these heads of argument, we attempt to deal comprehensively with all 

aspects relating to the present matter, including those arising from the 

Directions of the Chief Justice dated 20 March 2019, which were issued in 

respect of CCT 315/18 only and before it was consolidated with CCT 130/19. 

2. The structure of these heads of argument is as follows: 

2.1 We first deal briefly with the factual background.  

2.2 We then turn to the approach to be adopted in a case such the 

present one, with particular reference to question of whether this 

matter involves the so-called “direct” horizontal application of the Bill 

of Rights via s 8(3) of the Constitution of the Republic of South Africa, 

1996 (“the Constitution”) or the so-called “indirect” application of the 

Bill of Rights via s 39(2).  

2.3 We address in turn the applicants’ alternative argument that by means 

of interpretation, as contemplated by s 39(2), an “update” of a word 

can be employed in the present matter. 

2.4 In the next part we deal with comparable foreign law and we motivate 

why this Court should consider such law, as it is entitled to do under 

s 39(1)(c) of the Constitution. 
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2.5 We then deal with the issue of whether it is in the interest of justice for 

leave to appeal to be granted. 

2.6 In the last part we deal with the merits of the appeal, for the event that 

leave be granted.  

B. FACTUAL BACKGROUND 

3. The factual background is succinctly described in the judgment of High Court 

(Western Cape Division, Cape Town), per Bozalek J.1  The summary which 

follows is based on the description of the facts contained in the High Court 

Judgment.  

4. The dispute arises out of a joint will (“the will”) executed on 

28 November 1902 in Oudtshoorn by the Carel and Catherina de Jager (“the 

testators”) who were married in community of property. The parties are 

referred to herein in their relation to the testators. 

5. The first applicant is an attorney and one of the six co-executors in the 

deceased estate of the late Kalvyn de Jager, a grandson of the testators, who 

died on 5 May 2015 (“the deceased”).  The deceased, who died testate, had 

no sons but left five daughters who are the second to sixth applicants (“the 

great-granddaughters”).  They are co-executors with the first applicant in the 

                                            
1
 Record Vol 2:  at pp. 101 – 105.  The Judgment has been reported sub nom: King NO and Others 

v De Jager and Others [2017] 4 All SA 57 (WCC); 2017 (6) SA 527 (WCC).  It will be referred to as 
“the High Court Judgment”. 
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deceased’s estate.  The fourth to eighth respondents are the sons of the 

great-granddaughters (“the great-great-grandsons”). 

6. The first to third respondents are the sons of the deceased’s late brother, 

John de Jager, who died on 6 October 2005 (“the great-grandsons”).  They 

are our clients.  

7. The testators had six children comprising four sons and two daughters (“the 

children”).  In the will they bequeathed various fixed properties, including 

many farming properties, to the children (both male and female) subject, 

however, to fideicommissa governed by clause 7 of the will.   

8. We reproduce clause 7 below but it basically provides that following the death 

of the children, the properties will devolve to the children’s sons (grandsons) 

and following the death of those sons again to their sons (great-grandsons).  If 

this is not possible, because a first or second generation beneficiary has no 

sons, then the share goes to that beneficiary’s brother, or (if dead) to his sons.  

9. The present application is only concerned with the descendants of one of the 

children, namely those of Cornelius de Jager, who died in 1957.  He had three 

sons, Corrie de Jager (who died in 1998), John de Jager (who died in 2005) 

and the deceased, Kalvyn.  Apart from the three sons, Cornelius also had six 

daughters.  Based on the long accepted interpretation of clause 7 of the will, 

they never became fideicommissary beneficiaries to any property.  

10. As a result of the first substitution, Cornelius’ abovementioned three sons 

each became fiduciary heirs to a one third share in the farms, subject to the 

fideicommissum in clause 7 of the will.  



- 6 - 
 

 

11. Corrie left no children and upon his death his one third share in the properties 

devolved, in terms of clause 7 of the will, in equal parts upon his two surviving 

brothers, namely John and the deceased (this forms part of the second 

substitution).  Upon the death of John  in 2005 his half share of the properties 

in question (i.e. his original one third share plus his one sixth share which he 

inherited from his brother, Corrie) devolved upon his three sons, the great-

grandsons, but now free of any fideicommissum (this is also part of the 

second substitution).  

12. The present dispute concerns the share of the deceased, i.e. Kalvyn, who 

died in 2015.  As explained above, the deceased had five daughters and no 

sons.  Accordingly, as we read clause 7, his share of the properties must go 

to the sons of his predeceased brother, John, i.e. the great-grandsons.  

13. The deceased is the last grandson of the testators in whose estate a fiduciary 

asset in terms of the will fell to be dealt with.  The substitution following his 

death will therefore be the last substitution as required by the terms of the will 

and the heirs in terms of this substitution inherit the property free of the 

fideicommissary burden.  

14. It is in this context that the applicants claim that clause 7 of the will 

discriminate against the female descendants of the testators.  

15. The application for leave to appeal raises two issues in the alternative: 
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15.1 Whether the testators could link a bequest in their private will to the 

gender of beneficiaries (“the discrimination issue”); alternatively 

15.2 Whether the words “male descendants” in clause 7 of the will should 

be interpreted in context to refer to sons only, or also to more remote 

descendants such as the sons of the great-granddaughters, i.e. the 

great-great-grandsons (“the interpretation issue”). 

C. INDIRECT OR DIRECT APPLICATION? 

16. The applicants have not clearly indicated whether they, as far as the 

discrimination issue is concerned, are contending for direct or indirect 

application of the Bill of Rights.  

17. In the original founding affidavit, it is contended that the will discriminates 

unfairly against women.2  It is also contended that the common law has 

developed to limit the freedom of testation if it amounts to unfair discrimination 

and that the common law is influenced by the Constitution.3   

18. In the application for leave to appeal, it is contended that clause 7 of the will 

ought to be amended by this Court on public policy grounds.4  But then 

extensive submissions are made to the effect that the unfair discrimination 

                                            
2
 Record Vol 1:  p. 16, para 25.2; p. 17, para 25.6 

3
 Record Vol 1:  p. 16, para 25.3; p. 17, para 25.4 

4
 Record Vol 3:  p. 183, para 34; p. 187, paras 47 to 49 
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against women caused by clause 7 cannot be justified under s 36 of the 

Constitution.5  

19. It seems that the applicants are relying on both direct and indirect application.  

20. We submit that the applicants are precluded from directly relying on s 9 of the 

Constitution by the non-retrospectivity rule.  Neither the interim6 nor the 1996 

Constitution7 reaches backward so as to invalidate actions taken before they 

commenced.  In the present instance, the conduct complained about is the 

will made in 1902 by the testators.  There was no new or fresh conduct, 

discriminatory or otherwise, when effect was given to the will in 2015.  The 

executors are merely required to give effect to that what was ordained in 

1902.  All the applicants’ submissions based on the direct application of s 9(3) 

of the Constitution, regarding for instance the lack of justification for the 

discrimination under s 36, accordingly fall away.   

21. The rule against retrospectivity, however, does not prevent the courts from 

applying the Bill of Rights indirectly by developing the common law, even 

though it pertains to conduct perpetrated before the commencement of the 

Constitution.8 

22. But even when engaging in this enterprise the fact that the will was made long 

before the Constitution came into force, is not irrelevant.  The common law 

may be developed with partial retrospective effect.  For instance, it may be 

                                            
5
 Record Vol 3:  p. 188 – 193 

6
 Du Plessis and Others v De Klerk and Another 1996 (3) SA 850 (CC) para 13.   

7
 S v Pennington 1997 (4) SA 1076 (CC) para 36 (nothing in the 1996 Constitution which suggests 

that the non-retrospectivity rule is no longer applicable, or that it was intended that the 1996 
Constitution should have retrospective application). 
8
In Brummer v Gorfil Brothers Investments 2000 (2) SA 837 (CC) para 5 the Court assumed that it 

could exercise a discretion to develop the common law retrospectively in appropriate cases.  
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found that public policy requires that invalidity be visited only in respect of 

discriminatory clauses in wills executed after 27 April 2004, when the interim 

Constitution commenced, or 4 February 1997, when the 1996 Constitution 

(with its horizontal effect) came into force.  Or the common law may be 

developed prospectively only, as this Court has done in Masiya v Director of 

Public Prosecutions, Pretoria and Another (Centre for Applied Legal 

Studies and Another, Amici Curiae) 2007 (5) SA 30 (CC).  

23. On the question of what the development of the common law technically 

entails, the leading case remains Mighty Solutions CC t/a Orlando Service 

Station v Engen Petroleum Ltd and Another 2016 (1) SA 621 (CC) where 

the approach is set out from para 34 onwards.  This approach is in turn 

conveniently summarised by this Court in MEC for Health & Social 

Development, Gauteng v DZ obo WZ 2018 (1) SA 335 (CC) where the 

following is stated: 

“[31] The general approach to development of the common law under 

s 39(2) is that a court must:  (1) determine what the existing common-

law position is; (2) consider its underlying rationale; (3) enquire whether 

the rule offends s 39(2) of the Constitution  [i.e. whether it offends the 

spirit, purport and object of the Bill of Rights]; (4) if it does so offend,  

consider how development in accordance with s 39(2) ought to take 

place; and (5) consider the wider consequences of the proposed 

change on the relevant area of the law.”  

24. There is an important additional consideration introduced by this Court in 

Mokone v Tassos Properties CC 2017 (5) SA 456 (CC) from para 40, as far 

as the development of the common law is concerned.  This consideration is 
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also succinctly summarised in MEC for Health & Social Development in the 

following terms:  

“[32] In Mokone this court held that there are instances in which the 

common law may suffer from a deficiency that is not at odds with the 

Bill of Rights. If this deficiency necessitates the development of the 

common law, this cannot be done in terms of s 39(2). However, 

development may be possible in terms of s 173 of the Constitution, 

which stipulates that the Constitutional Court, the Supreme Court of 

Appeal and the High Court have the inherent power to develop the 

common law, taking into account the interests of justice.  In these 

cases the general approach to the development of the law will be 

similar, except that the enquiry into the common law will not be 

restricted to whether it offends the normative framework of the 

Constitution. The enquiry will be whether, even if the common law is 

constitutionally compliant, there are wider interests of justice 

considerations that necessitate its development.” 

25. Finally, one must bear in mind the warning sounded by this Court in a line of 

cases stretching back to Carmichele v Minister of Safety and Security 

(Centre for Applied Legal Studies Intervening) 2001 (4) SA 938 (CC) 

para 36.  This consideration is restated as follows in MEC for Health & 

Social Development: 

“[34] When exercising their authority to develop the common law, 

courts should be mindful that, in accordance with the principle of the 

separation of powers, the major engine for law reform should be the 

legislature. Relevant factors here include whether the common-law rule 
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is a judge-made rule, the extent of the development required and the 

legislature's ability to amend or abolish the common law.”9 

26. Against this background, the question is whether common law should be 

developed to outlaw, as a matter of public policy, preference to male 

descendants over female ones in out-and-out disinherison cases and the 

introduction of a new rule which requires the court to amend the private will in 

such circumstances to include the disinherited female(s).   

27. The notion of public policy was considered by this Court in Barkhuizen v 

Napier 2007 (5) SA 323 (CC) and the relevant considerations, for present 

purposes is summarised as follows by this Court in DE v RH 2015 (5) SA 83 

(CC): 

“[17] Public policy is now infused with constitutional values and norms.  

In Barkhuizen this court said 

‘Public policy represents the legal convictions of the 

community; it represents those values that are held most dear 

by the society. Determining the content of public policy was 

once fraught with difficulties.  That is no longer the case. 

Since the advent of our constitutional democracy, public 

policy is now deeply rooted in our Constitution and the values 

which underlie it. . . . 

                                            
9
 See, also, Masiya (our underlining): 

“[31]…The development of the common-law . . . is a power that has always   vested in our 
Courts. It is exercised in an incremental manner as the facts of each case require. This 
incremental manner has not changed, but the Constitution in s 39(2) provides a paramount 
substantive consideration relevant to determining whether the common-law requires 
development in any particular case. This does not detract from the constitutional recognition, 
as indicated above, that it is the Legislature that has the major responsibility for law reform. 
Courts must be astute to avoid the appropriation of the Legislature's role in law reform when 
developing the common-law.” 
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What public policy is . . . must now be determined by 

reference to the values that underlie our constitutional 

democracy as given expression by the provisions of the Bill of 

Rights.” 

28. While “infused” with constitutional values and norms, public policy is a broader 

concept than constitutional values and norms.  Amongst others, consistency, 

certainty and predictability are factors to consider.10  In the present instance, 

for example, one should be careful to subject a private will to constitutional 

scrutiny when donations and other unilateral contracts made by the deceased 

while still alive are not subjected to same.   

D. “UPDATING” NOT APPLICABLE 

29. The Applicants’ new alternative argument, as set out in their Supplementary 

Note, does not involve the application of s 172 of the Constitution, but the 

process of interpretation, said to lead to the same result.  The argument 

appears to be the following:  s 39(2) empowers the court to interpret the will 

by “updating” the word “sons” to correspond to the normative values of the 

Constitution, and accordingly to mean “children”. 

30. This argument is unsustainable for a number of reasons.  

31. First, in relation to interpretation, s 39(2) expressly applies to legislation only. 

Contrary to the suggestion in paragraph 23 of the Applicants’ note, the section 

does not apply to the interpretation of other instruments such as wills or 

                                            
10

 GF v SH 2011 (3) SA 25 (GNP) para 15 
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contracts generally.  Unsurprisingly, the case law to which the Applicants refer 

in paragraph 24 of their note all relate to the interpretation of statutes. 

32. Second, there are good reasons why interpretation through updating is 

confined to legislation: 

32.1 Whereas a statute may be interpreted as “always speaking”, words in 

a will are given the meaning which they bore at the time of 

execution.11 

32.2 Although the Endumeni12 approach to interpretation generally applies 

to all legal instruments, that approach has nothing to do with updating. 

It focuses on the wording of the instrument, read in context and with 

reference to the purpose of the instrument.   

33. Third, updating does not involve a variation of the words used in an 

instrument.  When updating, the court considers whether a new state of affairs 

falls within the same genus of facts as those contemplated by the express 

statutory provision.13 

33.1 The Applicants rely on the minority judgment of Farlam JA in Fourie.14  

However, in Malcolm15 Wallis JA held that interpretation through 

update cannot be used to extend legislation which applies to dogs to 

cats, however desirable such an extension may seem. 

                                            
11

 Harvey v Crawford 2019 (2) SA 153 (SCA) para 46; Greeff v Estate Greeff 1957 (2) SA 296 (A) 
at 275B-F 
12

 Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) 593 (SCA) para 18 
13

 Van Deventer v Nedbank 2016 (3) SA 622 (WCC) paras 32 – 34  
14

 Fourie v Minister of Home Affairs 2005 (3) SA 429 (SCA) 
15

 Malcolm v Premier, Western Cape Government 2014 (3) SA 177 (SCA) para 11 
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33.2 For the latter reason, Cameron JA, writing for the majority in Fourie, 

disagreed with Farlam JA that updating could be used to read “wife 

(or husband)” as “spouse” in the marriage formulae under the 

Marriage Act so as to accommodate same-sex marriages.16 

33.3 As Cameron JA further pointed out17, with reference to the judgment 

by Ackermann J in Home Affairs,18 there is a clear distinction 

between interpreting legislation in conformity with the Constitution and 

granting the constitutional remedies of reading in or severance.  When 

varying a word, the latter should be employed as reading down can 

only be used if the words are reasonably capable of the interpretation 

contended for.19  

33.4 It is evident from paragraph 35 of the Applicants’ note that they 

require the Court to “update the words … so that the word ‘sons’ … is 

replaced with the word ‘children’”.  The Applicants in fact seek a 

variation of a word, which amounts to a combination of a striking down 

and reading in – not updating or reading down.   

34. The Applicants are thus attempting, unsuccessfully, to disguise the far-

reaching remedy of variation of the will as a matter of mere interpretation.  

 

                                            
16

 Fourie (supra) para 28 
17

 Fourie (supra) para 29 
18

 National Coalition for Gay and Lesbian Equality v Minister of Home Affairs 2000 (2) SA 1 (CC) 
19

 S v Bhulwana; S v Gwadiso 1996 (1) SA 388 (CC) para 29 
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E. COMPARABLE FOREIGN LAW 

35. A comprehensive comparative analysis of fundamental rights and freedom of 

testation was conducted by Francois du Toit as part of his doctoral 

dissertation in 1999,20 resulting in a published article in which the learned 

author dealt with the position in two common law jurisdictions, namely the 

United Kingdom and Australia and two civil law jurisdictions, namely the 

Netherlands and Germany.21   

36. Du Toit found that freedom of testation was regarded as a founding principle 

of the law of succession in all four systems, but that it was restricted in 

instances of prescriptive testamentary conditions or forfeiture clauses based 

on race, nationality or religion.  These restrictions do not apply to out-and-out 

disinherison on discriminatory grounds.   

37. In 2012, after becoming a professor, Du Toit penned a further article on the 

topic which was published in the Tulane European & Civil Law Forum.22  In his 

comparative analysis he discusses inter alia a 2011 Dutch judgment which 

ruled that a gender-exclusive appointment of an heir did not invalidate the 

bequest on public policy grounds. 

                                            
20

 Francois du Toit: “Testeervryheid in die Suid-Afrikaanse Reg in die Lig van 'n Handves van Regte” 
(unpublished LL D thesis, University of Stellenbosch, 2000), which resulted in three articles by the 
same author in Stellenbosch Law Review in 1999 (at 232 et seq); 2000 (at 358 et seq); and 2001 (at 
222 et seq). 
21

 Du Toit:  “The limits imposed upon freedom of testation by the boni mores: lessons from common 
law and civil law (continental) legal systems.” 2000 3 Stell LR 358  
22

 Du Toit:  “Constitutionalism, Public Policy and Discriminatory Testamentary Bequests – A Good Fit 
Between Common Law and Civil Law in South Africa’s Mixed Jurisdiction?”  Tulane European & Civil 
Law Forum [Vol 27 2012] 97 
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38. Professor Du Toit’s research was done some years ago.  We have 

reassessed the position in two open and democratic countries, namely 

Canada and Germany.  We set out our findings below. 

(i) Canada 

39. Canada has a common law system with a bill of rights, namely the Canadian 

Charter of Rights and Freedoms, which contains a general limitations clause.  

Public policy is gleaned from a variety of sources, including the Canadian 

Constitution. 

40. The leading Canadian case on private testamentary discrimination is the 

unanimous judgment by the Court of Appeal for Ontario in Spence v BMO 

Trust Company, 2016 ONCA 196 (CanLII) — 2016-03-08, handed down 

during 2016.  The judgment contains a comprehensive discussion of the 

judgment by the same Ontario court in Canada Trust Co. v Ontario Human 

Rights Commission (C.A.), 1990 CanLII 6849 (ONCA).  Canada Trust 

involved a public charitable trust. 

41. Spence concerns the out-and-out disinherison by a testator (a black male) of 

one of his daughters (Verolin) allegedly on the basis that Verolin had a child 

fathered by a white man.  The Court proceeded on the hypothetical 

assumption that Verolin was disinherited for discriminatory reasons (paras 72 

and 73).  In dismissing Verolin’s challenge to the out-and-out disinherison, the 

Appeal Court reasoned, inter alia, as follows: 

https://www.canlii.org/en/on/onca/doc/2016/2016onca196/2016onca196.html?searchUrlHash=AAAAAQAYc3BlbmNlIGJtbyB0cnVzdCBjb21wYW55AAAAAAE&resultIndex=2
https://www.canlii.org/en/on/onca/doc/2016/2016onca196/2016onca196.html?searchUrlHash=AAAAAQAYc3BlbmNlIGJtbyB0cnVzdCBjb21wYW55AAAAAAE&resultIndex=2
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41.1 A testator’s freedom to distribute his property as he chooses is a 

deeply entrenched common law principle.  Such freedom furthers an 

important social interest (para 30). 

41.2 In Canada there is no statutory duty on a competent testator to 

provide in her will for an adult, independent child.  A child’s claim is 

limited to maintenance and support if she is a dependent (para 37). 

41.3 Public policy should be invoked only in clear instances, in which harm 

to the public is substantially incontestable, and does not depend on 

the idiosyncratic inferences of a few judicial minds (para 41). 

41.4 It is the public nature of charitable trusts which attracts the 

requirement that they conform to the public policy against 

discrimination (para 46 and 71). 

41.5 It is relevant whether a bequest imposes conditions or not.  If the 

conditions at issue require a beneficiary or trustee to act in a manner 

contrary to law or public policy in order to inherit, the courts will 

intervene to void the offending testamentary condition (paras 55 and 

56).  

41.6 The courts do not have an overarching authority to examine the 

validity of a testamentary residual bequest on public policy grounds 

(para 58). 
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41.7 The invocation of public policy considerations to void an unconditional 

testamentary bequest may overreach the proper ambit of the public 

policy doctrine (para 65). 

41.8 Absent valid legislative provision to the contrary, the common law 

principle of testamentary freedom protects a testator’s right to 

unconditionally dispose of his property and to choose his beneficiaries 

as his wishes, even on discriminatory grounds.  To conclude 

otherwise would undermine the vitality of testamentary freedom and 

run contrary to established judicial restraint in setting aside private 

testamentary gifts on public policy grounds (para 75). 

41.9 To apply the public policy doctrine to void an unconditional and 

unequivocal testamentary bequest in cases where a disappointed 

potential heir has been disinherited absolutely in favour of a different, 

worthy heir, would effect a material and unwarranted expansion of the 

public policy doctrine in estates law.  Absent valid legislative provision 

to the contrary, or legally offensive conditional terms in the will itself, 

the desire to guard against a testator’s unsavoury or distasteful 

testamentary dispositions cannot be allowed to overtake testamentary 

freedom.  The need for a robust application of the principle of 

testamentary freedom is especially important in the context of a 

testator’s central right to choose his or her residual beneficiaries 

(para 85). 
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41.10 Expanding the public policy exception to testamentary freedom would 

increase uncertainty in estates law and open the litigation floodgates 

(para 123). 

41.11 Ontario could choose to legislate to give effect to the value of equality 

in estates, but it has not done so (para 124). 

42. The approach in Spence has found favour in Canada and Australia: 

42.1 An application for leave to appeal against the judgment in Spence to 

the Canadian Supreme Court was dismissed by the latter.23 

42.2 According to Lentini24 the judgment in Spence is in line with the 

Australian courts’ approach to testamentary freedom and public 

policy. 

(ii) Germany 

43. Germany has a civil law system with a bill of rights, namely “The Basic Law”, 

with no general limitations clause.  German law is a good comparative 

indicator as its civil code forms the basis of so many other codes in Europe 

and Asia. 

44. One of the leading commentaries25 on the German Basic Law summarises the 

current position (2018) as follows: 

                                            
23

 Verolin Spence, et al v BMO Trust Co 2016 CanLII 34005 (SCC) 
24

 Lentini:  “Wills that ‘shock the conscience’: an Australian perspective on Spence v BMO Trust 
Company” [2016] 10 Elder Law Review 1 
25

 Langenfeld: Maunz Dürig, Grundgetz-Kommentar 82 (2018) Rn 147-152 
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44.1 In respect of testamentary dispositions the freedom of testation in 

principle trumps and the indirect application of ss 3(2) and 3(3) (first 

sentence) of the Basic Law does not automatically render a 

discriminatory bequest of a testator invalid for being contra bonos 

mores.  Even though private law may be tested against the 

fundamental rights it decisive that both genders may be prejudiced by 

the testator and that the compulsory child share remains guaranteed 

on a gender neutral basis. 

44.2 A testamentary trust is therefore valid also when after the death of the 

surviving spouse, only male firstborn children of each generation are 

appointed to be beneficiaries.  Testamentary bequests are only invalid 

in exceptional circumstances where no interest worthy of protection or 

no proprietary goal are pursued by the testator but the intention is 

merely to impair the dignity of the disinherited person. 

45. Prof De Waal in an earlier version (Issue 13) of his chapter in the Bill of Rights 

Compendium discussed the position in Germany and this analysis confirms 

that provisions in a will in which male descendants are given preferential 

treatment, as opposed to female descendants, are valid. 

46. The comparative analysis conducted by Prof Du Toit, commencing some 

twenty years ago, therefore remains valid, in so far as Germany is concerned. 

(iii) Conclusion 

47. The current position in the civil law system of Germany and the common law 

system of Canada show that the approach and conclusion reached by the 
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High Court in the present matter and by the SCA in Harvey remains 

acceptable in other open and democratic societies based on human dignity, 

equality and freedom. 

48. In the civil law systems, any discrimination by parents is alleviated by the 

compulsory “child share” whereas in the common law system, children, even 

adult children, have a claim against a parent’s estate to the extent that they 

were dependent on that parent for maintenance and support. 

F. NOT IN THE INTERESTS OF JUSTICE TO GRANT LEAVE 

(i) The discrimination issue 

49. Under the amended s 167(3) of the Constitution, this Court may decide 

constitutional matters and any other matter which raises an arguable point of 

law of general importance.   

50. The applicants rely on both triggers for this Court’s jurisdiction.26  The test is 

whether it is in the interests of justice to grant leave.  In considering the 

interests of justice, prospects of success, although not the only factor, are 

obviously an important aspect of the enquiry.27 

51. We deal with the prospects of success below, along with the merits of the 

appeal.  Whilst obviously not decisive, it is significant that the applicants’ 

counsel had to concede at the SCA hearing that they are contending for a 

world-first, in the sense that no foreign jurisdiction has outlawed discrimination 

in the form of out-and-out disinherison in private wills. 

                                            
26

 Record Vol 3:  p. 183, para 34 and p. 185, paras 37 and 38 
27

 Maledu v Itereleng Bakgatla Mineral Resources (Pty) Ltd 2019 (2) SA 1 (CC) para 32 
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52. Although this Court has never explicitly held as much, we submit that the 

“other factors” forming part of the interests of justice test, often translates into 

an enquiry of whether the pleadings and circumstances of a matter present an 

appropriate matrix for the determination of a constitutional issue (or, for that 

matter, the determination of an arguable point of law of general importance). 

53. We submit that the present case is not the right one to consider the issue of 

private discrimination in wills by this Court.  

54. We make this submission for six reasons. 

55. Firstly, the applicants have not dealt with the non-retrospectivity rule at all.  

They contend that a gender-linked bequest, even if contained in a private will 

made in 1902, is unconstitutional and invalid.  They reach that conclusion 

largely on the basis that, in the absence of a specific justification for 

disinheriting potential beneficiaries of particular gender, a gender-linked 

bequest amounts to unfair discrimination which cannot be justified under s 36 

of the Constitution.  As explained above, that line of attack is not open to 

them, because they seek to challenge a clause in a will which was made 

almost a 100 years before the Bill of Rights came into force.  This means that 

the constitutional issue raised by the applicants, important as it may be, can 

only be decided with reference to some of the tools available in the Bill of 

Rights to deal with private discrimination. 

56. Secondly, perhaps because of their focus on the direct application of the 

equality clause, the applicants have hardly addressed the requirements for 

indirect application, i.e. development of the common law, as set out in Mighty 
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Solutions.  They have not identified what the common position currently is; 

what its rationale is; whether it is consistent with s 39(2); how to develop the 

common law or the wider consequences.   

57. Thirdly, the applicants are contending (as they have to) for a retrospective 

development of the common law.  There are however several factors which 

militate against such a retrospective development.  Most importantly, over the 

last 117 years, the testators’ family, including the deceased, have arranged 

their affairs in accordance with the terms of the will, which the applicants now 

allege to be invalid.  As noted in the High Court’s judgment,28 after the great-

grandsons received their inheritance they concluded an agreement with the 

deceased.  In terms of that agreement their respective interests in the 

fideicommissary property were divided and the deceased became co-owner in 

undivided shares of three specific properties.  To the knowledge of the 

applicants and the deceased, the great-grandsons’ undivided shares in these 

properties were sold in 2014, with the sale and transfer to follow on the death 

of the deceased (which occurred on 5 May 2015).  It will difficult to unscramble 

all the transactions made in reliance on the disputed provisions of the will at 

this stage. 

58. Fourthly, and due to the peculiar facts and circumstances of the present 

matter, the relief sought by the applicants will bring about its own injustices.  

The reason for this is that the Court is asked to retroactively and selectively 

add the great-granddaughters as beneficiaries whereas other, similarly 

situated females, were passed over due to the provisions of the will and no 

relief is sought for those females.  In fact, the second generation females who 

                                            
28

 Record Vol 2:  p. 103, para 11 
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were passed over have a stronger case than the great-granddaughters.  This 

is so because the deceased and, indirectly the great-granddaughters 

themselves, have benefitted from the discriminatory provisions of the will 

because second generation female descendants of the testator were 

eliminated from benefitting which left a bigger slice of the properties to the 

deceased.  The second generation females include six daughters of Cornelius 

de Jager.  In the circumstances, granting relief will result in benefits being 

awarded arbitrarily to one group of female descendants.29   

59. Fifthly, and due to the passage of time, the great-grandsons are not able to 

justify the discrimination contained in the will or explain the testators’ 

reasoning.  The applicants seek to make much of the fact that no facts or 

argument were put up by the great-grandsons to suggest that the 

discrimination against these females was fair.  But how were great-grandsons 

supposed to do this?  It was impossible to establish what benefits were 

distributed to the affected females in lieu of the benefits awarded to male 

descendants over a period of more than a century.  Knowledgeable witnesses 

have passed away a long time ago.  What we know, however, is that in the 

(white) Afrikaans tradition, females were sometimes given the opportunity to 

obtain a tertiary education while male descendants were expected to assist or 

take over the family farm.30  An education may have proven to be of much 

greater benefit than a farm.  But the great-grandsons cannot obtain all the 

relevant facts in the present matter to make this argument.  In the case of a 

                                            
29

 Bhulwana (supra) para 32: “the litigants before the Court should not be singled out for the grant of 
relief, but relief should be afforded to all people who are in the same situation as the litigants.” 
30

 Record Vol 3:  p. 214, para 10.3.2 
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more recent will, the parties will be able to place the Court in a position to 

determine the issue of private discrimination on the true factual position. 

60. Sixthly, there are the wider consequences.  As remarked by the High Court,31 

the outcome contended for by the applicants, raises “the spectre of a 

Pandora’s box of litigation regarding private testamentary dispositions” in 

which the testators’ last wishes “are second-guessed by a court which might 

have little inkling as to why” the testators provided as they did.  

61. Seventhly, the substitution in dispute is the last one required by the will.  The 

disputed provisions will accordingly not affect others going into the future, as 

is the case with public benefit trusts, for instance. 

62. Eighthly, because of the full judgment of the High Court in the present matter 

and because the issues raised by the applicants were fully considered in 

Harvey, the SCA decided to dismiss the appeal to that Court in short ex 

tempore judgment.  This already indicates that the applicants’ prospects are 

extremely low, but it also makes it less than ideal for this Court to select the 

present matter to consider the issue of private discrimination in wills.  If this is 

the case, the Court will have to do so without a fully reasoned SCA judgment, 

dealing for instance with the interpretation of the will and the facts of the 

matter. 

63. For all these reasons, it is submitted that it is not in the interest of justice to 

grant leave to appeal on the discrimination issue. 
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(ii) The interpretation issue 

64. The applicants correctly concede that the interpretation issue cannot be 

characterised as a constitutional issue.  They proceed, however, to describe 

the issue, incorrectly, as one raising a matter which is an “arguable point of 

law of general public importance”.32 

65. The applicants are wrong for two reasons. 

66. Firstly, the interpretation of the words “male descendants” is not a point of 

law, but merely involves the application of trite and unchallenged principles of 

testamentary interpretation.  They include that a court is entitled to depart 

from the primary meaning of a word where the context, including the dominant 

provision, so directs. 

67. Secondly, the interpretation issue is not of general public importance.  By its 

very nature, the interpretation of “male descendants” applies only to this 

particular private will and accordingly of importance only to the particular 

beneficiaries. 

68. For these reasons, it is submitted that the interests of justice do not favour the 

granting of leave to appeal on the interpretation issue.  

G. THE MERITS:  THE DISCRIMINATION ISSUE 

69. In what follows, we address the five steps of the enquiry set out by this Court 

in Mighty Solutions. 

                                            
32
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(i) Existing common law principles and the underlying rationale 

70. The underlying rationale of the existing common law principles is that freedom 

of testation is foundational to our law of succession.  This was also 

recognised by this Court in Moosa NO v Minister of Justice 2018 (5) SA 13 

(CC) when it declined to interfere with the manner in which benefits 

renounced by children should be distributed between wives in a polygamous 

Muslim marriage solemnised under the religion of Islam.  At para 18 the Court 

held that:  

“The applicants suggest that a finding that assets should always be 

divided equally among surviving spouses would advance the value of 

equality.  But a ruling of this nature may infringe on the principle of 

freedom of testation, which is fundamental to testate succession.  It 

would therefore be ill-advised for this Court to make any such 

pronouncement.” 

71. The principle of freedom of testation is, however, not completely unrestricted 

since our law allows for limitations.  Some of the limitations are statutory, 

whilst others are founded in common law principles and rules.  When 

assessing the over-all consistency of the present system with the Bill of 

Rights, one must bear in mind that there are two potential charges on a 

deceased estate which limit freedom of testation: 

71.1 The first is the provision of maintenance for a child in need.  This 

claim does not compete with the claims of creditors but is preferred to 

the claims of heirs and legatees, whose claims in the event of 

competition would have to be rebated proportionally.  The fact that a 
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child has been disinherited does not deprive them of the claim for 

maintenance.33 

71.2 The second is the provision of the reasonable maintenance needs of 

the surviving spouse in terms of the Maintenance of Surviving 

Spouses Act 27 of 1990. 

72. Then there are the common law rules which hold that a testamentary 

condition may be held to be invalid on the grounds of uncertainty, 

impossibility, illegality, immorality or being contrary to public policy.34  Such 

conditions are void and regarded pro non scripto. 

73. However, before the constitutional era, few categories of conditions were 

considered to be invalid for being contrary to public policy.  The most 

important of the invalidated conditions were the ones calculated to encourage 

the break-up of marriage or operating to the detriment of a testator’s spouse if 

he or she remarries.35  The rationale for treating these conditions differently is 

that they “aim to influence personal conduct or to dictate the use or 

exploitation of benefits” which means that the freedom of choice and the 

integrity of the personal domain of actual beneficiaries become 

considerations.36  Practically, it is also relatively easy to conceive of a remedy 

                                            
33

 Corbett et al The Law of Succession in South Africa (2001) at p. 282 
34

 Ibid at p. 41 
35

 De Waal “The Law of Succession and the Bill of Rights” in The Bill of Rights Compendium at 3G-
13.  Prof De Waal lists at 3G-27 four categories of conditions which he believes may in future be 
declared invalid as being against public policy.  These are (1) conditions which prohibit marriage out 
of a particular faith; (2) conditions aimed at preventing a person from converting from a particular 
faith; (3) conditions aimed at inducing a person to join or leave a particular political party; (4) 
conditions aimed at restricting the use or exploitation of a benefit on racial, religious or political 
grounds.   
36

 De Waal (supra) at 3G-25 
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in these instances: the condition which offends public policy is simply severed. 

(“the condition-disinherison distinction”)  

74. Then there are public or quasi-public charitable wills or testamentary trusts, 

which have been treated differently after the Bill of Rights came into force.  To 

the extent that such wills or trusts provide for public scholarships or benefits, 

these trusts have generally attracted the requirement that they must conform 

to the public policy against discrimination.   

75. There are six judgments which deal with such trusts.  They are:  

75.1 In Re BOE Trust Ltd and Others NNO 2013 (3) SA 236 (SCA); 

75.2 Curators, Emma Smith Educational Fund v University of 

KwaZulu-Natal and Others 2010 (6) SA 518 (SCA); 

75.3 Minister of Education and Another v Syfrets Trust Ltd NO and 

Another 2006 (4) SA 205 (C); 

75.4 Ex parte President of the Conference of The Methodist Church of 

Southern Africa NO: In re William Marsh Will Trust 1993 (2) SA 

697 (C); 

75.5 In Re Heydenrych Testamentary Trust and Others 2012 (4) SA 

103 (WCC); and 

75.6 University of Stellenbosch v The Master and Another (WCHC) 

unreported, case no 2788/2015, handed down during May 2019. 
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76. As confirmed by the SCA in Harvey,37 it is the public nature of such charitable 

trusts which require them to be more strictly judged through the lens of public 

policy.  They are meant to benefit the public and discriminating exclusions 

may well operate to undermine that objective.  Moreover, such bequests 

would invariably have to be administrated publicly over considerable periods 

of time which will have a far greater impact on the dignity of those who are 

continuously excluded than out-and-out disinherison in a private will (“the 

public-private distinction”).  The remedy granted in these instances is to 

remove the discriminatory words or condition prospectively.  There is no need 

to reduce benefits granted by the testator as is the case when beneficiaries 

are added in a private will.  If close family members, those beneficiaries are 

most often to be added against the will of the testator, who would have known 

them and accordingly consciously deselected them.  

77. The applicants appear to be lone voices in their call for both the public-private 

and condition-disinherison distinctions to be jettisoned: 

77.1 The public-private distinction has been recognised as valid by the 

SCA in Emma Smith38 and Harvey,39 as well as in Canada,40 

Germany41 and the USA.42 

                                            
37

 Paras 58-63 
38

 Para 41 
39

 Paras 58-63 
40

 Spence (supra) paras 45 & 73; Canada Trust (supra) at 515 
41

 De Waal (supra) 3G-18 
42

 Du Toit: “Constitutionalism” (supra) 101 
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77.2 The condition-disinherison distinction has been applied by the SCA in 

Harvey,43 as well as in Canada44, England, Australia and the 

Netherlands.45 

78. The matter now before this Court, which concerns discriminatory clauses in a 

private will has only been dealt with in the judgment of the High Court in the 

present matter; the judgment of the High Court in Harper and Others v 

Crawford NO and Others 2018 (1) SA 589 (WCC); and the SCA in Harvey.  

79. The SCA judgment in Harvey lends complete support to the judgment of the 

High Court in the present matter.  In dismissing the appeal against the latter, 

the SCA remarked that the present matter was indistinguishable from Harvey.  

The SCA’s reasoning in Harvey can be summarised as follows: 

79.1 South African courts enjoy no general jurisdiction to authorise a 

variation of a provision of a will, unless the provision is contrary to 

public policy, which in turn is rooted in the Constitution (para 53). 

79.2 Where constitutional rights themselves have the potential to be 

mutually limiting, a court must necessarily reconcile them in a 

balancing process (para 55). 

79.3 Freedom of testation is a facet of the right to property and the right to 

dignity, as held by the SCA in BOE Trust, which protect an 

individual’s right to dispose of her property and to choose her 

beneficiaries as she wishes (paras 56 and 64). 

                                            
43

 Para 65 
44

 Spence (supra) para 55 
45

 Du Toit: “The Limits” (supra) at 362, 370, 379 
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79.4 Freedom of testation is not only regarded as a fundamental principle 

of estate succession in South Africa, as held by this Court in Moosa, 

but also in the legal systems of England, Australia, the Netherlands, 

Germany (para 56) and Canada (paras 67 and 30). 

79.5 In the balancing process the extent to which rights and interests have 

been affected is relevant.  No potential beneficiary has a fundamental 

right to benefit.  Testamentary disposition involves free gifts to which 

no person has any entitlement.  Benefiting a class necessarily entails 

excluding persons who do not belong to that class (para 64). 

79.6 Accordingly, in a private will a testator is entitled to disinherit potential 

beneficiaries by name or by class on expressly stated discriminatory 

grounds (para 64). 

79.7 Generally, in instances of out-and-out disinheritance on discriminatory 

grounds in a private will the testator’s freedom of testation should 

have priority (paras 64 and 68), except in extreme cases involving 

gratuitously discriminatory provisions of an egregious kind (para 70). 

79.8 There is a valid distinction between such out-and-out disinherison in a 

private will and discriminatory conditions of a public charitable trust, 

as explained in the Canadian judgments of Spence and Canada 

Trust, as well as in the SCA judgment of Emma Smith (paras 58 – 

63).  The latter two cases were thus distinguishable from the present 

matter (para 60). 
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79.9 There is a further valid distinction between such out-and-out 

disheritance and instances where a restrictive condition is attached to 

the benefit in a private will which requires an appointed beneficiary or 

an executor to act in a manner contrary to the law or public policy 

(paras 65 – 66).  This distinction is also drawn in German law 

(para 68). 

79.10 When a court sets aside either such a discriminatory condition of a 

public charitable trust, or a restrictive condition in a private will, the 

remedy does not entail rewriting the will by instituting persons as 

beneficiaries who have been excluded by the testator and depriving 

his appointed beneficiaries of the benefit (para 68).  To do so, would 

undermine the vitality of testamentary freedom and run contrary to 

establish judicial restraint in setting aside private testamentary gifts on 

public policy grounds, as held in Spence (para 70). 

79.11 “Thus, although there are cases where the interests of society require 

a court’s interference on the grounds of public policy, this is manifestly 

not such a case” (para 70). 

(ii) Is the existing common law inconsistent with the Constitution? 

80. In dealing with this aspect, it needs to be borne in mind that the common law 

almost invariably seeks to strike a balance between competing rights and 

quite often these rights give effect to the fundamental rights and values found 

in Chapter 2 of the Constitution.  In challenges to such common law rules it is 

not helpful to focus primarily on whether a limitation of the one or the other 
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right is justified with reference to the factors listed in s 36 of the Constitution.  

With which right does one begin?  For instance, in the present matter one 

may ask whether the unfair discrimination against the great granddaughters is 

justified.  But one may equally begin by asking whether, if the common law is 

changed, the deprivation of property and impairment of dignity and freedom of 

testators will be justified.  The development contended for by the applicants 

will severely limit testators’ right to dispose of their property, their freedom and 

their dignity. 

81. It is far preferable, we contend, to approach these matters by simply asking 

whether the balance struck by the existing common law between competing 

rights falls within the range of constitutionally permissible outcomes or 

whether it is so out of sync with the Bill of Rights that it calls for Court 

intervention to rectify the position.  In this regard, the limitation of a particular 

constitutional right, equality in this instance, is not per se contrary to public 

policy, but it would be if the limitation was unreasonable or unfair.46 

82. We submit that there should not be a further development of the common law 

in respect of out-and-out disinherisons in private wills.  This is also the view of 

Professor de Waal; Corbett et al;47 Professor Du Toit,48 Justice Dlodlo in 

Harper; Justice Bozalek in the High Court; the SCA in Harvey and, implicitly, 

in the present matter. 

                                            
46

 Bredenkamp v Standard Bank of SA Ltd 2010 (4) SA 468 (SCA) at para 44 with reference to 
Barkhuizen (supra) at para 51 
47

 Corbett et al (supra.) pp. 48 & 134 
48

 Du Toit:  “The constitutionally bound dead hand?  The impact of constitutional rights and principles 
on freedom of testation in South African law.” 2001 2 Stell LR 222, pp. 241 – 245 
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83. We have distilled eight reasons for the submission that the development 

contended for by the applicants is not necessary to give effect to the spirit, 

purport and objects of the Constitution.   

84. Firstly, as already stated, the starting point of the exercise is that one must 

recognise that one deals with the “balancing of fundamental rights” in the 

present instance.  This is so because there can be no doubt that freedom of 

testation is a constitutionally protected right.  The SCA has twice held that 

freedom of testation enjoys the protection, not only of s 25 of the Constitution, 

but also the founding constitutional value of dignity.  Section 25 protects a 

person’s right to dispose of their assets as they wish, upon their death.  The 

right to dignity allows the living, and the dying, the peace of mind of knowing 

that their last wishes would be respected after they have passed away.49 

85. We submit that the following pronouncement by this Court, regarding freedom 

to contract, applies equally to freedom of testation:  “Self-autonomy, or the 

ability to regulate one's own affairs, even to one's own detriment, is the very 

essence of freedom and a vital part of dignity.”50 

86. The second aspect is that the freedom of testation does not “rank” lower than 

equality.  Dignity and freedom, similar to equality, are core values on which 

the Constitution rests.  In terms of s 1(a) of the Constitution such values 

include:  “Human dignity, the achievement of equality and the advancement of 

human rights and freedoms”.  In addition to being a core value, dignity, similar 
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 BOE (supra) at paras 26-27 
50

 Barkhuizen at para 57 
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to equality, is enshrined as a fundamental human right.51  Our Constitution in 

any event knows no hierarchy of rights.  Equality cannot be said to 

automatically trump human dignity or freedom rights.  The question is how to 

balance rights, both in principle and as applied to a particular set of 

circumstances.52 

87. The third aspect is that when balancing fundamental rights, one takes from 

the one as you give effect to the other.  In the present instance, the greater 

effect is given to equality of gender, the less will remain of the testator’s right 

to property, freedom and dignity.  The development contended for by the 

applicants will drastically curtail the autonomy of testators.  It will also result in 

an arbitrary restriction because as pointed out by Dlodlo J in Harper, the 

same would not apply to donations and other benefits granted by a testator 

minutes before his or her death.53 

88. The fourth aspect is that the extent of the limitation of the equality right is 

restricted to discrimination in private wills.  This kind of discrimination is likely 

to be of limited duration and, as held by the High Court “not manifestly 

directed at infringing the complainants’ dignity”.54 

 

 

                                            
51

 S v Makwanyane and Another 1995 (3) SA 391 (CC) at para 144:  “The rights to life and dignity 
are the most important of all human rights, and the source of all other personal rights in chap 3. By 
committing ourselves to a society founded on the recognition of human rights we are required to value 
these two rights above all others”. 
52

 See the Judgment of Ngcobo CJ in The Citizen 1978 (Pty) Ltd v McBride (Johnstone, Amici 
Curiae) 2011 (4) SA 191 (CC) para [148] – [150] and the authorities cited there. 
53

 Harper (supra) at para 32 
54

 High Court Judgment at Record p. 130, para [75] 
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89. The fifth aspect is that nobody has a right to inherit.  Professor De Waal 

suggests that the correct balance is to hold that out-and-out disinherison is 

not against public policy, even if gender-linked, whereas conditions aimed at 

influencing personal conduct (for example, a daughter may inherit as long as 

she does not marry a person of a different race) or dictating the use of 

exploitation of benefits should be closely scrutinised.55  Conditions of that 

kind, which dictate how one may live, have a much greater impact on the 

beneficiary’s fundamental dignity, which lie at heart of the enquiry when 

determining whether discrimination is unfair.56   

90. Out-and-out disinherison, on the other hand, has less impact precisely 

because, as Professor De Waal57 and the SCA in Harvey point out, nobody 

has a “right” to inherit (as opposed to the testator’s right to dispose of his 

property).  The testator invariably has to select beneficiaries amongst a pool 

of hopefuls and has to “discriminate” against some.  “Benefiting a class 

necessarily entails excluding persons who do not belong to that class.”58 
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 De Waal (supra) at 3G-23; Harvey para 65 
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 Harksen v Lane NO 1998 (1) SA 300 (CC) at para [52], listing as the final consideration in the 
unfairness enquiry:  “the extent to which the discrimination has affected the rights or interests of 
complainants and whether it has led to an impairment of their fundamental human dignity or 
constitutes an impairment of a comparably serious nature.” 
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 De Waal (supra) 3G-19 
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 Harvey para 64. See also:  Ackermann: Human Dignity: Lodestar for Equality in South Africa, 
p. 314 
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91. A sixth consideration is that private wills give expression to personal and even 

intimate preferences, areas where the Courts are loathe to interfere.59  For 

instance, there is no right to be loved by one’s biological parent.60  

Discrimination, especially intra-family discrimination is acceptable if not 

inevitable in this sphere. 

92. Our seventh reason relates to a fundamental concern of our courts, including 

SCA61 and this Court62 which is that the Court will not “make” a contract for 

parties when granting a remedy.  We submit that the courts’ restraint in such 

remedial interference in contractual autonomy should apply a fortiori to 

testamentary autonomy. Both those facets of private autonomy are 

underpinned by the constitutional values of freedom and dignity.  A court may 

strike out a testamentary condition which offends public policy, leaving the 

purpose of the bequest intact.  Discriminatory conditions may also be excised 

from a public charitable trust, leaving the overall objective of benefitting 

members of the public intact.  But in cases of out-and-out disinherison in a 

private will, the Court will not vary the provisions of the will in order to include 

a particular person or class of beneficiaries.  The reason for this is that the 

Court cannot foist upon the testator one particular option when there are an 

infinite number of possibilities, all constitutionally permissible, that the testator 

                                            
59

 In De Lange, Van der Westhuizen J remarked as follows at paras 79 & 80: 
“It is of course one thing to say that the Constitution with its values and rights reaches 
everywhere, but quite another to expect the courts to make rulings and orders regarding 
people’s private lives and personal preferences. … The closer courts get to personal and 
intimate spheres, the more they enter into the inner sanctum and thus interfere with our 
privacy and autonomy.” 

60
 Jooste v Botha 2000 (2) SA 199 (T)] 
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 Southernport Devs (Pty) Ltd v Transnet Ltd 2005 (2) SA 202 (SCA) para [17]: “a court would not 

be making the contract for the parties, thereby going beyond its adjudicative role.”  
62

 Implicit in Makate v Vodacom (Pty) Ltd 2016 (4) SA 121 (CC) para 96:  “…The court did not 
regard the arbitrator's role as amounting to a third party making the contract for the parties but as an 
enforcement of what the parties themselves had agreed. Our law considers the parties' freedom of 
contract to be sacrosanct and that the parties' consensus must be reached freely.” 
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could have chosen.  If freedom of testation is to mean anything, the Court 

should not impose one of the permissible options on behalf of the testator 

after his or her death.63   

93. An eighth factor, related to the above, is that in respect of private wills, the 

Courts only have at their disposal the rather clumsy tool of, in effect, 

retroactively adding a beneficiary that is found to have been discriminated 

against.  This beneficiary must be inserted in circumstances where the will-

appointed beneficiaries have for a long period of time (over a century in the 

present instance) organised their affairs based on the validity of the bequests 

in the will.  This will create considerable disruption.64  The addition of a new 

beneficiary on equal terms may even spark another enquiry into whether that 

beneficiary is not overcompensated. That will be the case when he or she 

received other benefits during the lifetime of the testator in order to 

compensate for the gender-linked bequest in the will.65  The Court’s choice is 

thus either to insert the new beneficiary in the blind faith that more good is done 

than harm or to get involved in a detailed analysis of the historic treatment of 

potential beneficiaries during the lifetime of the testator in order to adjust the will 
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 Take the present matter, for example.  To the extent that one can discern an overall objective of the 
testators, it was to prevent their farms from being subdivided into uneconomical units over the 
generations, hence the exclusion of female descendants from the second and third generation.  But 
this objective could have been achieved in a variety of ways, for instance, by selecting a particular line 
of descendants in a gender neutral manner.  It is not for the Court to extend the bequest to all female 
descendants, which is but one of the constitutionally acceptable options which were available to the 
testators.  Differently put, had he and she known that the testament would be found unconstitutional 
due to the exclusion of female descendants, the testators could have chosen to create “equal 
vineyards” (include the women descendants in the second and third generation) or “equal graveyards” 
(exclude both male and female descendants and give the farms to a particular person or line of 
descendants or institution).  Equal vineyards are not “more” constitutional in the present scenario than 
equal graveyards.  “Equal vineyards” is certainly not the only constitutionally acceptable manner to 
dispose of the farms in a testament. 
64

 It may also be difficult if not impossible to divide some of the assets which will means that they have 
to be liquidated.  See De Waal (supra) at 3G-20. 
65

 For instance, in the present instance, the great-granddaughters’ father, Kalvyn, had six sisters. Had the 
fideicommissum thus applied to both sons and daughters, Kalvyn’s share, which the great-
granddaughters now claim, would have been substantially smaller.   
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in order to equalise their position.  The former may result in arbitrarily benefiting 

the new beneficiary66 whereas the latter will draw the Courts into disputes that 

they are ill-suited for.  For these reasons, it is submitted that in cases of out-

and-out disinherison in a private will, the Court’s remedial options are 

restricted to: 

93.1 striking down the will in toto, leaving the intestate regime prescribed 

by Parliament67 to kick in; or 

93.2 where this is not possible because the will had already been partially 

implemented, granting a declaratory order to the heir who has been 

discriminated against; or  

93.3 in addition to the declaratory order, in egregious cases of 

discrimination (which the present is clearly not) awarding an amount 

of constitutional damages for the infringement of the excluded heir’s 

dignity, which underlies the protection against unfair discrimination 

[but this remedy can only be granted in cases of the direct horizontal 

application of the Bill of Rights]. 

94. None of the above options were chosen by the applicants.  Instead, they seek 

the “variation” of the will so as to include them as beneficiaries.  The variation 

of a private will is, in constitutional parlance, a combination of a striking down 

and reading-in.  However, unlike the reading-in performed by the courts when 

a constitutional violation is caused by an omission in a statute, it is not 

possible for the deceased testator to revisit the Court’s variation of his or her 
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 High Court’s Judgment at Record Vol 2:  p. 128, para 68 
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 Intestate Succession Act 81 of 1987  
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will, as the case with the legislature after a reading-in order is made.68  It is 

the fact that the legislature is always free to repeal or amend the Court’s 

reading-in order that the remedy is compatible with the doctrine of separation 

of powers.  Were it not so, a reading-in would have been indicated only in the 

most exceptional circumstances, such as where the Constitution itself dictates 

only one particular option to the legislature.  

95. A variation of a will, on the other hand, is final.  As such, a striking down and 

reading-in can only be ordered if the Constitution demands that the testator 

grants a particular benefit to the excluded person or group.  That, per 

definition, can never be the case as nobody has a right to inherit.  Unlike a 

statutory social security grant that everyone who fulfils the criteria are legally 

entitled to, the testator is under no constitutional obligation to bequeath any of 

his property to his sons, daughters or anybody else for that matter.  And so, 

when the testator selects male descendants over female ones, the relevant 

clause of the will may be inconsistent with s 9(3), but the Constitution does 

not demand, as a remedy, that the female descendants must inherit as well.  

That, as stated above, is but one option that the testator could have chosen to 

rectify the invalidity. 

96. All of the above considerations lead one to the conclusion that the common 

law should not be further developed in order to find that a gender-linked 

bequest in a private will is against public policy and invalid.  The existing 
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 See Laubscher NO v Duplan and Others 2017 (2) SA 264 (CC) at para 40 referring to previous 
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common law position, perhaps to be adjusted in respect of conditions of the 

kind identified by Professor De Waal, certainly falls within the range of 

constitutionally acceptable positions. 

97. This does not mean that the legislature cannot intervene.  Section 8(c) of the 

Equality Act69 expressly addresses gender discrimination in the context of 

succession, but only in respect of discrimination by means of a “system” and 

not private wills.70  The Equality Act is the national legislation envisaged by 

s 9(4) of the Constitutional to prevent or prohibit private discrimination.  It is 

accordingly significant that the Equality Act does not deal with discrimination 

in private wills. 

(iii) How should the common law be developed? 

98. For the reasons set out above, we submit that this question does not arise in 

the present instance.  However, as stated above, there are insurmountable 

difficulties with the development of the remedy contended for by the 

applicants. 

(iv) Wider consequences 

99. We have already alluded above to the potential Pandora’s box of litigation 

which can result from the retrospective development of the common law in 

respect of discrimination in private wills. 
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 The Promotion of Equality and Prevention of Unfair Discrimination Act (Act 4 of 2000).  The relevant 
portion of the provision reads: “[N]o person may unfairly discriminate against any person on the 
ground of gender, including … (c) the system of preventing women from inheriting family property.” 
70
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100. For all these reasons, it is submitted that this is not a matter which calls for 

the development of the common law in terms of s 39(2) of the Constitution.  

H. THE MERITS:  THE INTERPRETATION POINT 

101. For ease of reference, we insert clause 7 below, with the dominant provision 

emphasised in bold; the reference to “male descendants” and “third 

generation” underlined; the three sub-provisions identified by numbers [1] to 

[3] inserted in bold; followed by the prohibition on alienation: 

‘With respect to the bequest of grounds/land to their sons and 

daughters, as referred to under Clauses 1, 2, 3, and 4 of this, their 

Testament, it is the will and desire of the appearers that such 

grounds/land will devolve, following the death of their children, to 

said children’s sons and following the death of the said 

grandsons again and in turn to their sons, in such a way that,  

[1] in the case of the death of any son or son’s son who does 

not leave a male descendant, his share/portion will fall away on 

the same conditions as above and therefore pass to his brothers 

or their sons in their place and  

[2] in the case of the death of a grandson without any brothers, 

to the other Fidei Commissaire heirs from the lineage of the 

sons of the appearers by representation, in continuity, and  

[3] in the case of the death of a daughter or a daughter’s son 

without leaving a male descendant, her or his share will fall 

away in the same way and on the same conditions, and go to 

the other daughters or their sons, by representation, or the 

deceased’s son’s brothers or their sons “per stirpes”, 

respectively.  
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And they stipulate furthermore that none of their heirs down to the third 

generation will renounce, by leasing, donating, selling, or in any other 

way whatsoever, his (or in the first generation, her) life right or any 

interest therein/on and should any heir who is subject to the Fidei 

Commissum, attempt such renunciation, or should such life right or any 

interest therein be arrested or be seized under the order/sentence of a 

court or as a result of insolvency of the person to whom the above 

belongs, then his right will, with immediate effect take an end and will 

be accepted by the hereinafter appointed administrators, who will, as 

they deem fit and at their discretion, from time to time, pay out the fruits 

thereof to such person, or invest said capital until his death when the 

said amount will devolve, together with the grounds/land, to the nearest 

and next heir in line.’” 

102. The High Court carefully explained71 why the words “male descendant” has to 

be read, as is clearly possible and permissible,72 to mean “son”, within the 

scheme established by the testators.  We cannot take it much further than 

repeating much of the High Court’s reasoning: 

102.1 Firstly, the grammatical main sentence of the fideicommissum is 

contained in the dominant provision, which ends with the words “again 

and in turn to their sons”.  The scheme of the fideicommissum appears 

clearly from the dominant provision.  The property is bequeathed to 

the testators’ sons and daughters, whereafter it devolves sequentially 

on the testators’ grandsons and great-grandsons.  This already 

excludes great-great grandsons, such as the fourth to eighth 

respondents, and limits the operation of the scheme to the third 

generation. 
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102.2 Secondly, the three sub-provisions are each introduced by the phrase 

“in such a way that”.  Each sub-provision provides for a particular 

contingency (as opposed to an inevitable future occurrence).  The 

sub-provisions must be interpreted to give effect to the purpose of the 

scheme contained in the dominant provision.  The sub-provisions are 

quite obviously subservient to the dominant provision and do not 

create exception, extension or a proviso in respect of the dominant 

provision.  Had the introductory phrase read for example “provided 

that” or “except that”, there might have been room for the construction 

that the sub-provisions were indeed provisos.  However, in the 

present instance, as a matter of grammar and syntax, it is evident 

from the phrase “in such a way” that each sub-provision provides a 

method (a way), in the event of a particular contingency, to still 

achieve the result of the dominant provision, i.e. to have the property 

end up in the hands of either grandsons or great-grandsons (as the 

case may be).  That result can only be achieved if “male descendants” 

refer to sons only.  Otherwise it could potentially involve generations 

beyond great-grandsons. 

102.3 Thirdly, it would not have required any particular insight on the part of 

the testators to realize that with each consecutive generation the 

fideicommissary beneficiaries would increase exponentially.  In all 

probability that was one of the testators’ motives for expressly 

terminating the fideicommissum, in the dominant provision, at the third 

generation, i.e. great-grandsons. 
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102.4 Fourthly, in the prohibition there is express reference to “the third 

generation” as the termination point of the alienation prohibition.  In 

order for their construction to work, the applicants need to read the 

reference to the “third generation” to refer to the third line of successors 

in title.  It is submitted that this is an unduly strained interpretation of 

“third generation”. 

102.5 Finally, the construction contended for in these heads is also supported 

by the principle that, if a fideicommissary benefit is conferred on the 

testators’ own children, grandchildren would not be included in the 

absence of a contrary intention, inasmuch as fideicommissa must be 

strictly construed.73 

103. To summarise: the applicants’ interpretation of “male descendants” necessarily 

requires, firstly, a strained meaning of “in such a way”, secondly a strained 

meaning of “third generation” and, thirdly, the reading in of a tacit 

fideicommissum in the first sub-provision.  In contradistinction, the great-

grandsons’ interpretation entails merely that one of the ordinary meanings of 

“male descendants” be applied, namely sons. 

I. CONCLUSION:  RELIEF SOUGHT 

104. It is respectfully submitted that the application for leave to appeal be 

dismissed, alternatively, that the appeal be dismissed.   
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- 47 - 
 

105. As far as costs are concerned, we contend that it be ordered that the costs of 

the appeal be paid from the estate of the late Kalvyn de Jager.  The applicants 

are acting in their official capacities as executors of the estate.  A costs order 

against the estate is justified, as far as the current proceedings are concerned, 

because the applicants, in their capacity as executors, persisted with an appeal 

despite their challenge being rejected by the High Court and the SCA.  First to 

third respondents should not be made to suffer for the applicants’ persistence.74 
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