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INTRODUCTION 

1. This appeal relates to whether a Court can amend the wording of a will which 

establishes a fideicommissum containing a provision discriminating against 

female descendants. 

2. The deceased’s grandparents (‘the testators’) executed a joint will bequeathing 

various properties to their children, subject to fideicommissa which limit the 

fideicommissary beneficiaries of certain fixed properties to male descendants 

only.
1
 

3. This appeal concerns certain farming properties that were initially bequeathed to 

the deceased’s father, Cornelius de Jager, one of the testators’ four sons. 

According to an abridged family tree, Cornelius de Jager who died in 1957 had 

three sons, and six daughters. Cornelius de Jager’s three sons (the testators’ 

grandsons) each became fiduciary heirs to a one third share in the fixed 

properties, subject to the fideicommissum. 

4. The deceased
2
 was the last grandson of the testators in whose estate a fiduciary 

asset in terms of the will fell to be dealt with. The substitution following the 

deceased’s death will be the last substitution as required by the terms of the will 

                                            
1
  The testators had 6 children (4 sons and 2 daughters) to whom they bequeathed certain fixed 

properties, in terms of a will, subject to the discriminatory fideicommissa.. 
2
  The deceased died testate, leaving no sons and five daughters (the 2

nd
 to 6

th
 appellants and co-

executors with the 1
st
 appellant in the deceased’s estate). The 1

st
 to 3

rd
 respondents, the sons of the 

deceased’s late brother oppose the appeal. The remaining respondents are the 2
nd

 to 6
th
 appellants’ 

sons. 
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and thus the heirs in terms of this substitution inherit the property free of the 

fideicommissary burden. 

5. The appellants challenged the terms of the fideicommissum in the Western Cape 

High Court (‘the High Court’) on grounds that the will discriminates unfairly 

against women by limiting the fideicommissary beneficiaries to sons and male 

descendants and is contrary to public policy.  

6. The High Court accepted that the fideicommissa established by the testators 

discriminate against their female descendants (save for their own daughters), 

solely on the grounds of gender.
3
 The respondents accepted that the 

discrimination was unfair, the High Court, however, found that the 

discrimination was justified in terms of s 36 of the Constitution, and that the 

discriminatory fideicommissa were not contrary to public policy.
4
  

7. These submissions are made in response to directions issued by the Chief Justice, 

dated 20 March 2019.
5
  

COURT’S POWER TO VARY A DISCRIMINATORY PRIVATE 

TESTAMENTARY DISPOSITION 

8. It is clear that the fideicommissa constitutes differentiation based solely on 

gender (this is not in dispute between the parties) and given that the 

                                            
3
  Judgment para 46 rec. 118, para 58 rec. 123-124. 

4
  Ibid. The SCA dismissed the appellants’ appeal and in an ex tempore judgment, endorsed the 

reasoning of the High Court. 
5
 These submissions are accompanied by an application for condonation for the late filing thereof. 
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differentiation arises from the conduct of the testators as private parties there can 

be no question of the differentiation bearing a rational connection to a legitimate 

government purpose.
6
  

9. Further, the differentiation is based on the listed ground of gender and thus 

amounts to discrimination which is presumed to be unfair, which presumption 

has not been rebutted.
7
 

10. A limitations analysis does not arise in this matter
8
 in that the violation of the 

equality right flows from the conduct of the testators, (in executing the 

discriminatory fideicommissa), which is not a law of general application. 

11. Consequently, the appellants have established that the fideicommissa constitutes 

unfair discrimination on the basis of gender.  

12. The question which now falls to be determined by this Court is whether, 

notwithstanding the violation of the equality right there is a constitutionally 

appropriate basis for enforcing the discriminatory fideicommissa. The appellants 

submit that public policy militates strongly against such a conclusion. 

13. Constitutional challenges to contractual terms give rise to the question of 

whether the disputed provision is contrary to public policy.
 9

 

                                            
6
  Harksen v Lane 1998 (1) SA 300 (CC) at [54]. See also National Coalition for Gay and Lesbian 

Equality and Another v Minister of Justice and Others 1999 (1) SA 6 (CC) at [17]. 
7
 Pretoria City Council v Walker 1998 (2) SA 363 (CC) at [36].  

8
 August and Another v Electoral Commission and Others 1999 (3) SA 1 (CC) at [23]. Hoffmann v 

SAA 2001 (1) SA 1 (CC) at [41]. 
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14. Public policy is now deeply rooted in the Constitution and the values which 

underlie it, in particular the foundational values of human dignity and the 

achievement of equality.
10

 Whether a term in a contract is contrary to public 

policy falls to be determined by reference to the provisions of the Bill of Rights. 

It is submitted that a term in a will (a private treaty) that is inimical to the values 

enshrined in the Constitution that is contrary to public policy is unenforceable.
 11

 

15. Although South African law of succession affords a testator very wide freedom 

of testation, this is limited by common law, statute and the Constitution. At 

common law, a testator’s freedom was restricted by the boni mores. The courts 

did not (and still do not) give effect to testamentary provisions if compliance 

with such provisions would be contra bonos mores or against public policy.
12

 

16. Thus, the provisions of a testamentary trust (of a public character) that indirectly 

discriminated on the basis of race and directly on grounds of gender and religion 

have been found to be contrary to public policy.
13

  

17. The Court in Syfrets followed the approach in Barkhuizen, finding that public 

policy was rooted in the Constitution and the fundamental values it enshrined, 

thus establishing an objective normative value system.
14

 The Court held that the 

                                                                                                                                   
9
 Barkhuizen v Napier 2007 (5) SA 323 (CC) at [23]-[26]. 

10
  Ibid at [29]-[30]. 

11
  Ibid. 

12
 Ex parte Trustees Estate Loewental 1939 TPD 250; Jewish Colonial Trust Ltd v Estate Nathan 

1940 AD 163; Minister of Education v Syfrets Trust Ltd 2006 (4) SA 205 (C). 
13

  Minister of Education v Syfrets Trust Ltd 2006 (4) SA 205 (C). See also Curators Ad Litem to 

Certain Beneficiaries of Emma Smith Educational Fund v The University of KwaZulu Natal 2010 

(6) SA 518 (SCA) 1 and In re Heydenrych Testamentary Trust 2012 (4) SA 103 (WCC). 
14

 Syfrets note 13 at [24]. 
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right to equality outweighed the Trust’s right to property and privacy and deleted 

the impugned provisions.
15

 

18. Given that the appellants have established unfair discrimination based on gender 

and there are compelling public policy reasons as demonstrated more fully below 

to vary the discriminatory fideicommisa, it is submitted that this Court is not only 

empowered but indeed obliged in terms of s 172(1)(a) of the Constitution to 

declare the discriminatory fideicommissa to be inconsistent with the Constitution 

and invalid. 

19. This Court is further empowered to vary the discriminatory fideicommissa in the 

exercise of its wide remedial powers under s 172(1)(b) of the Constitution to 

make any order that is just and equitable. 

WOULD THE VARIATION LIMIT THE RIGHT TO PROPERTY? 

20. It is submitted that although the right of persons to dispose of their property in 

terms of the principle of freedom of testation is protected by s 25 of the 

Constitution,
16

 freedom of testation is not absolute. The courts have stressed that 

in appropriate circumstances the exercise of such right falls to be limited where 

the execution of a testamentary provision offends against the values of the 

Constitution and public policy.
17

 

                                            
15

 Ibid at [44]. 
16

  Syfrets supra note 13 at [18]. In re BOE Trust Ltd and Others NNO 2013 (3) SA 236 (SCA) at [26]. 
17

  Harvey NO and others v Crawford and Others 2019 (2) SA 153 (SCA) at [9]. 
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21. Section 25(1) of the Constitution creates a negative obligation
18

 – it prohibits 

conduct that would have the effect of depriving someone of property arbitrarily 

and provides that any deprivation of property must take place in terms of a law of 

general application. 

22. It is submitted that interference by a court with freedom of testation where a 

testator’s conduct violates the Constitution cannot and does not amount to a 

deprivation of property. It has been held that deprivation of property at the very 

least, must involve ‘substantial interference or limitation that goes beyond the normal 

restrictions on property use or enjoyment found in an open and democratic society’.
19

 

23. A variation of the dsicriminatory fideicommissa does not interfere with the 

testators’ use, enjoyment or exploitation of their property, nor does it constitute 

substantial interference or limitation that goes beyond the normal restrictions on 

property use or enjoyment.
20

 The relief sought does not seek to alter the testators’ 

intention to dispose of their property in terms of the will, it merely seeks to vary 

the existing terms of the will so as to remove certain provisions that are 

                                            
18

  Traditionally, constitutional rights (especially civil and political rights) are understood as imposing 

an obligation upon the state to refrain from interfering with the exercise of the right by citizens (the 

so-called negative obligation or the duty to respect). Mazibuko and Others v City of Johannesburg 

and Others 2010 (4) SA 1 (CC) at [47]. 
19

  Mkontwana v Nelson Mandela Metropolitan Municipality and Another; Bissett and Others v 

Buffalo City Municipality and Others; Transfer Rights Action Campaign and Others v MEC, Local 

Government and Housing, Gauteng, and Others (KwaZulu-Natal Law Society and Msunduzi 

Municipality as Amici Curiae) 2005 (1) SA 530 (CC) at [32]. 
20

  Syfrets supra note 13 at [20]. 
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repugnant to public policy, an exercise which the Courts have regularly engaged 

in both under the common law and in terms of the Constitution.
21

  

24. Further, this Court has held that the right in s 25(1) is not absolute, but is ‘subject 

to societal considerations.’
22

 It is submitted that such societal considerations 

must perforce include considerations of public policy, in particular where the 

manner in which property owners (such as the testators) seek to divest 

themselves of their property, constitutes unfair discrimination. 

25. By way of example, if a property owner were to conclude a contract with an 

estate agent which permits the estate agent only to market and sell the property to 

persons of a particular race or gender, it stands to reason that such contract would 

be unenforceable on the basis of breach of public policy. 

26. Further, there can be no question that a variation of the discriminatory 

fideicommissa could amount to an arbitrary deprivation of property (to the extent 

that it is found to amount to deprivation at all). For a deprivation to be arbitrary it 

must be done without sufficient reason.
23

 A variation effected in terms of an 

order of court granted after weighing up all relevant considerations does not meet 

the requirements of an arbitrary deprivation.
24

 

                                            
21

  Ibid. See also the cases cited at note 12, BOE Trust Ltd supra note 16 and Emma Smith 

Educational Fund supra note 13. 
22

  First National Bank of SA Limited t/a Wesbank v Commissioner for the South African Revenue 

Services and Another; First National Bank of SA Limited t/a Wesbank v Minister of Finance 2002 

(4) SA 768 (CC) at [49]. 
23

 Ibid at [100]. 
24

  Syfrets supra note 13 at [21]. 
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27. It is submitted that a court is compelled in terms of s 172(1)(a) of the 

Constitution to declare that a testator’s conduct in seeking to dispose of his or her 

property in a manner that violates constitutionally protected rights to be 

unconstitutional.  

28. In the context of testamentary trusts of a public nature the courts have held that 

the constitutional imperative to remove racially restrictive clauses that conflict 

with public policy from the conditions of the trust takes precedence over freedom 

of testation, in light of the fundamental values of the Constitution and the 

constitutional imperative to move away from our racially divided past and that 

doing so does not amount to unlawful deprivation of property.
25

 

29. There is no reason why there should be less protection where inheritance is left to 

private individuals in a will as opposed to where inheritance is left to a trust with 

a charitable purpose.  

30. The SCA in Harvey
26

 impermissibly drew a distinction between cases concerned 

with charitable public trusts and those concerned with private bequests.  

31. In essence the SCA in Harvey held that interference with overtly discriminatory 

conditions in charitable trusts is justified in that in order to achieve charitable 

status, a trust must be exclusively charitable, be beneficial (and not harmful to 

                                            
25

  Emma Smith Educational Fund supra note 13. 
26

  Harvey supra note 17. 
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the public) and its benefits must be available to a sufficient cross section of the 

public.
27

  

32. On the other hand the SCA reasoned that private bequests are immune from 

similar scrutiny in that such bequests (a) operate within the private and limited 

sphere of the donor and his direct family, (b) affect a limited number of people 

and (c) are of limited duration.
28

 In addition the SCA in Harvey stated that the 

testamentary deed at issue in that matter was not manifestly discriminatory and at 

the time when it was executed it was not intended to infringe the dignity of the 

appellants.
 29

 

33. The distinction drawn by the SCA in Harvey between private and public 

testamentary bequests is with respect unsustainable. 

34. As this Court has held in Barkhuizen, the conduct of private individuals which 

falls foul of public policy, (i.e. conduct that is inimical to the values enshrined in 

the Constitution) is unconstitutional.
30

 The fact that private testamentary bequests 

operate in the private and limited sphere of the testators and their direct family is 

irrelevant in circumstances where the conduct complained of is manifestly (and 

indisputably) discriminatory, as it is in this matter. 

35. Further, the SCA recognised that where a testamentary bequest is subject to 

conditions which require the beneficiary to act in a manner contrary to the law or 

                                            
27

  Ibid at [60]. 
28

  Ibid at [62]. 
29

  Ibid. 
30

 Barkhuizen v Napier 2007 (5) SA 323 (CC) at [28]. 
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public policy in order to benefit, or which obliges the executors or trustees to act 

in a manner contrary to the law or public policy, such bequests may be voided by 

the courts on the basis of public policy considerations.
 31

 

36. However, the decision of the SCA in Harvey in effect creates a distinction 

between testamentary clauses that (unlawfully and unconstitutionally) influence 

the conduct of a beneficiary and clauses that (unlawfully and unconstitutionally) 

discriminate against a beneficiary solely on the basis of gender, thus violating the 

constitutionally protected right to equality.  

37. There is no rational or lawful basis for this distinction given the now trite 

principle that the conduct of private individuals which violates the Constitution is 

unlawful and will not be upheld.  

38. If there is to be a blanket acceptance that freedom of testation trumps equality in 

all cases of out-and-out disinheritance, the result would be a ‘constitution free 

zone’ created under the guise of freedom to testation.   

39. The rights of testators to select beneficiaries of their choice has in any event 

always been subject to public policy, and must be therefore be subject to the 

Constitution.  

40. It is submitted that the divide between the public and private sphere is not a 

bright line, and should not be the sole deciding factor, nor should the testator’s 

                                            
31

  Ibid  at [65]. 
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freedom of testation have priority over the right of any individual not to be 

unfairly discriminated against. 

SHOULD THE COURT VARY THE IMPUGNED PROVISION AND IF SO, 

HOW? 

41. Section 9(4) of the Constitution prohibits direct or indirect unfair discrimination 

on one or more of the grounds set out in s 9(3), which include gender and s 9(5) 

renders gender discrimination unfair unless its fairness is established. This Court 

has stated that the achievement of equality is not only a guaranteed and 

justiciable right, and a core and foundational value, but a standard which must 

inform all law and against which all law must be tested for constitutional 

consonance.
32

 This Court has recognised that the gender discrimination in our 

society has resulted in deep patterns of disadvantage and that it is a key message 

of the Constitution that all such discrimination needs to be eradicated from our 

society.
33

 

42. A will is merely a legal instrument that facilitates the transmission of certain 

property upon the property owner’s death.  The common law principle of 

freedom of testation is not gender neutral and cannot be viewed in isolation from 

its historical use in furtherance of the practice or custom of primogeniture.  

43. In the American context, academic writers have noted that although the practice 

of primogeniture was never a formal requirement of the American law of 

                                            
32

 Minister of Finance and Another v van Heerden 2004 (6) SA 121 (CC) at [22]. 
33

 Brink v Kitshoff 1996 (4) SA 197 (CC) at [44]. 
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succession, it was ‘transplanted to the American colonies from Europe by “folk law” 

and custom and that the replication of a male-dominated pattern of succession may be 

part of the reason that historically women sought financial security through marriage, 

rather than by pursuing occupations or relying on inheritances. Although sons did not 

always inherit property to the exclusion of daughters, women may not have had the 

legal capacity to control their property, even inherited property.’
 34

 [emphasis added] 

44. This Court has found the system of primogeniture, in the context of African 

Customary Law, to be unconstitutional in relation to intestate succession.
35

  

45. The High Court recognised that s 8(c) of the Promotion of Equality and 

Prevention of Unfair Discrimination Act 4 of 2000 (‘the Equality Act’)
36

 

expressly addresses gender discrimination in the context of succession, but found 

that a private will is not a ‘system’ as contemplated by s 8(c). However, the High 

Court erred in failing to fully interrogate the application of the provisions of 

s 8(d) of the Equality Act in the context of this matter.  

46. Section 8(d) in relevant part provides that ‘… no person may unfairly discriminate 

against any person on the ground of gender, including – … any practice, …, which 

impairs the dignity of women and undermines equality between women and men, 

including the undermining of the dignity and well-being of the girl child’. 

                                            
34

 KJ Sneddon, “Not Your Mother’s Will: Gender, Language and Wills”, Marquette Law Review Vol. 

98 Issue 4, Summer 2015 at 1546-1547. 
35

  Bhe v Magistrate, Khayelitsha 2005 (1) SA 580 (CC) at [91] – [95]. 
36

  Section 8(c) provides - 

‘… no person may unfairly discriminate against any person on the ground of gender, including –  

… 

(c) the system of preventing women from inheriting family property’. 
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47. Primogeniture, which is the practice of passing property exclusively or in great 

proportion to the oldest son, is a patriarchal system of succession.
37

  It is 

submitted that any form of inheritance which excludes female heirs solely on the 

basis of gender, even outside of a formal system or practice such as customary 

law, is subject to the same constitutional considerations as those articulated by 

this Court in Bhe.  

48. The exclusion of women from inheritance solely on the grounds of gender, either 

in terms of a formal system or practice or informal systems or practices based on 

privately held discriminatory views:  

48.1. ‘is a clear violation of s 9(3) of the Constitution’;
38

 

48.2. ‘[i]t is a form of discrimination that entrenches past patterns of disadvantage 

among a vulnerable group, exacerbated by old notions of patriarchy and male 

domination incompatible with the guarantee of equality under this 

constitutional order’;
39

 

48.3. amounts to a violation of the right to human dignity as ‘it implies that 

women are not fit or competent to own and administer property’; and
 40

 

                                            
37

  Sneddon supra note 34. 
38

  Bhe supra note 35 at [91]. 
39

  Ibid. 
40

  Ibid at [92]. 
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48.4. ‘[i]ts effect is also to subject these women to a status of perpetual minority, 

placing them automatically under the control of male heirs, simply by virtue of 

their sex and gender’.
 41

  

49. In circumstances where (a) the fideicommissa amounts to (undisputed) unfair 

discrimination and (b) where the same conduct when applied to testamentary 

instruments of a public character has repeatedly been held to be contrary to 

public policy, there must be strong reasons for nonetheless finding that such 

conduct as between individuals is not contrary to public policy. It is submitted 

there are no such reasons in this matter.  

50. For the reasons set out above, this Court not only should but is obliged to vary 

the discriminatory fideicommissa. The appellants submit that the appropriate 

remedy would be to declare clause 7 of the will in its current form, to be 

inconsistent with the Constitution and invalid as contemplated by s 172(1)(a). 

51. It is submitted further that the removal of the impugned provisions would render 

the will of no effect.  In the premises, variation of clause 7 is the appropriate 

remedy as contemplated by s 172(1)(b) of the Constitution. The proposed 

variation is that the word ‘sons’ in the fifth line of clause 7 be replaced with 

‘children’ so that clause 7 reads as set out in paragraph 2 of the notice of motion 

in the High Court.  

 

                                            
41

  Ibid. 
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