
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA  

BRAAMFONTEIN 

 

 CC CASE NO.:  315/2018 

  SCA CASE NO.:  1180/2017 

  WCHC CASE NO.:  21972/2015 

 

In the matter between: 

 

JAMES KING N.O. First Applicant 

TRUDENE FORWORD N.O. Second Applicant 

ANNELIE JORDAAN N.O. Third Applicant 

ELNA SLABBER N.O. Fourth Applicant 

KALENE ROUX N.O. Fifth Applicant 

SURINA SERFONTEIN N.O. Sixth Applicant 

 

and 

 

CORNELIUS ALBERTUS DE JAGER First Respondent 

JOHANNES FREDERICK DE JAGER Second Respondent 

ARNOLDUS JOHANNES DE JAGER Third Respondent 

HENDRICK CHRISTIAAN SLABBER Fourth Respondent 

JACOBUS HENDRIK SERFONTEIN Fifth Respondent 

DAVID-JOHN FORWORD Sixth Respondent 

CHARL WYNAND ROUX Seventh Respondent 

KALVYN ROUX Eight Respondent 

THE MASTER OF THE HIGH COURT, 

CAPE TOWN Ninth Respondent 

___________________________________________________________________ 

FOUNDING AFFIDAVIT IN APPLICATION FOR CONDONATION 

___________________________________________________________________ 

I, the undersigned, 
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JAMES KING 

do hereby make oath and say: 

1. I am an admitted attorney of the above Honourable Court and practise as 

such at James King & Badenhorst Incorporated at 144 St John’s Street, 

Oudtshoorn in the Western Cape.   

2. I am the First Applicant in this matter, in my capacity as executor of the 

deceased estate of Mr Kalvyn de Jager, and I also act as the attorney for 

Second to Sixth Applicants. 

3. The facts in this affidavit are within my personal knowledge, except to the 

extent that I indicate that not to be the case, and are to the best of my 

knowledge and belief true and correct. 

4. I depose to this affidavit in support of an application for condonation for the 

late filing of the Applicants’ written submissions. 

5. On 20 March 2019 the above Honourable Court directed that the Applicants 

should lodge their written submissions on or before 8 April 2019. 

6. The said directive, dated 20 March 2019, was received by our Johannesburg 

correspondent, Moodie and Robertson, Attorneys, on 25 March 2019.  This 

directive was sent via e-mail to me on 27 March 2019.  On the same date I 

instructed the Applicants' counsel in this matter, Advocate Van der Merwe SC,  
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to prepare the written submissions and to have the written submissions ready 

to file at the above Honourable Court on or before 8 April 2019. 

7. On 28 March 2019 Advocate Van der Merwe SC indicated in writing 

(Annexure "JK1”) that he would be unable to attend to the drafting of the 

submissions timeously, due to the following circumstances: 

7.1 He was until 28 March 2019 engaged in urgent matters relating to the 

Baphalane Ba Mantserre Community Land Claims. 

7.2 He was training pupils at the Hong Kong Bar from 1 April 2019 and had 

therefore to be in Hong Kong from the 1st of April 2019 until 4th of April 

2019.  I attach hereto an e-mail from the Hong Kong Advocacy Training 

Council, confirming his appointment for the training, marked Annexures 

"JK2” to “JK3".  I also attach hereto copies of Advocate Van der 

Merwe SC’s air tickets marked Annexures "JK4” to “JK5".  The 

information on the air tickets shows that he left South Africa on 

Saturday 30 March 2019 and returned to South Africa on Monday 

15 April 2019. 

8. On 28 March 2019 Advocate Van der Merwe SC approached a junior counsel 

with experience in constitutional law matters, Advocate Mushahida Adhikari, 

to assist, but she was also not available to attend to this matter before 

8 April 2019.  Advocate Adhikari indicated that she was involved in a matter 

which would render her unable to attend to considering the record and 

drafting written submissions by 8 April 2019.  In any event, Advocate Van der 
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Merwe SC was not available to settle the heads of argument until his return to 

South Africa on 15 April 2019.  

9. Advocate Van der Merwe SC has been involved in this matter since the initial 

application in the High Court of the Western Cape during 2015.  Since the 

initial application, he has acted without the assistance of a junior advocate.  

Given the complexity of the matter, it would have been practically very difficult 

for another advocate, who has no background knowledge of the matter, to 

draft the submissions on behalf of the Applicants on such short notice.  I 

respectfully contend that it was not in the interests of the Applicants, or in the 

interests of justice, to instruct a new advocate to draft the Applicants’ written 

submissions at such a late stage, without Advocate van der Merwe SC at 

least being able to assist and to settle the papers. 

10. Advocate Van der Merwe SC was also required to appear in matters in the 

Pretoria High Court, and the Randburg Land Claims Court on Tuesday 

23 April 2019 and Wednesday 24 April 2019 respectively. In addition 

Advocate Adhikari was required to appear in a trial in the Western Cape High 

Court from 22 April 2019 to 24 April 2019.  Consequently, the written 

submissions could not be finished prior to Friday 26 April 2019. 

11. As to the requirement of good cause, I respectfully contend that good cause 

has been demonstrated for the granting of condonation in this case. While the 

delay in completing the Applicants’ written submissions for the above 

Honourable Court is regretted, the period of the delay in filing the Applicants’ 
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written submissions is not substantial, and I respectfully contend that the First 

to Third Respondents will not be prejudiced by the delay. 

12. The legal representatives for the First to Third Respondents (who are the only 

Respondents who are contesting the Applicants’ Constitutional Court 

application) have also indicated in writing that, given the above 

circumstances, they do not intend to oppose the granting of the requested 

condonation.  

13. I also requested the Applicants’ Johannesburg correspondent attorneys to 

enquire from the Registrar of the above Honourable Court whether an 

extension of time should be requested before the 8th of April. 

14. Applicants’ correspondent attorneys advised, however, that the Registrar of 

the above Honourable Court informed them that an extension of time could 

not be granted prior to the written submissions being filed, and that Applicants 

should file a condonation application together with their written submissions.  

15. Consequently, Applicants have not been dilatory in bringing this application 

for condonation, and in fact attempted to obtain an extension of time prior to 

the expiry of the time period within which the written submissions were due to 

be filed.  

16. In the premises, I respectfully request the above Honourable Court to 

condone the late filing of the Applicants’ written submissions as requested in 

the notice of motion to which this founding affidavit is annexed.  
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 _____________________ 

JAMES KING 

 

Sworn to and signed in my presence at OUDTSHOORN on this ____ day of 

MAY 2019 by the deponent who declared that he: 

 

(a) knows and understands the contents of this affidavit; 

(b) has no objection to the taking of the prescribed oath; 

(c) considers the oath to be binding on his conscience; 

 

and uttered the words: “I swear that the contents of this affidavit are true, so help me 

God.” 

________________________ 

COMMISSIONER OF OATHS 


