
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA  

BRAAMFONTEIN 

 

 CC CASE NO.:  _____________ 

  SCA CASE NO.:  1180/2017 

  WCHC CASE NO.:  21972/2015 

 

In the matter between: 

 

JAMES KING N.O. First Applicant 

TRUDENE FORWORD N.O. Second Applicant 

ANNELIE JORDAAN N.O. Third Applicant 

ELNA SLABBER N.O. Fourth Applicant 

KALENE ROUX N.O. Fifth Applicant 

SURINA SERFONTEIN N.O. Sixth Applicant 

 

and 

 

CORNELIUS ALBERTUS DE JAGER First Respondent 

JOHANNES FREDERICK DE JAGER Second Respondent 

ARNOLDUS JOHANNES DE JAGER Third Respondent 

HENDRICK CHRISTIAAN SLABBER Fourth Respondent 

JACOBUS HENDRIK SERFONTEIN Fifth Respondent 

DAVID-JOHN FORWORD Sixth Respondent 

CHARL WYNAND ROUX Seventh Respondent 

KALVYN ROUX Eight Respondent 

THE MASTER OF THE HIGH COURT, 

CAPE TOWN Ninth Respondent 

___________________________________________________________________ 

FOUNDING AFFIDAVIT IN APPLICATION FOR CONDONATION 

___________________________________________________________________ 

I, the undersigned, 
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JAMES KING 

do hereby make oath and say: 

1. I am an admitted attorney of the above Honourable Court and practise as 

such at James King & Badenhorst Incorporated at 144 St John’s Street, 

Oudtshoorn in the Western Cape.   

2. The facts in this affidavit are within my personal knowledge, except to the 

extent that I indicate that not to be the case, and are to the best of my 

knowledge and belief true and correct. 

3. I depose to this affidavit in support of an application for condonation for the 

late filing of the Applicants’ Application for Leave to Appeal to this Court.  

4. On 13 November 2018 the Applicants’ appeal was argued in the Supreme 

Court of Appeal (“SCA”).  At the end of the hearing the Court, per Justice 

Cachalia, gave a brief verbal judgment dismissing the appeal. Justice 

Cachalia also indicated that the Court would not be giving further written 

reasons for its judgment. 

5. The fact that the SCA gave an ex tempore judgment without further written 

reasons was, it is submitted, unusual and unexpected.  
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6. Counsel for Applicants who argued the appeal in the SCA departed on an 

advocacy training workshop in Malaysia on the morning of 14 November 2018 

and only returned to South Africa on Wednesday 21 November 2018. 

7. Counsel further informs me and I believe it to be correct that immediately on 

his return he was engaged in a further training workshop which had been 

scheduled at the University of Cape Town on 22 and 23 November 2018, and 

he was required to attend a General Council of the Bar Exco meeting in 

Johannesburg on Saturday 24 November 2018.  

8. In the meantime, I consulted the Second to Sixth Applicants as to whether the 

Applicants wished to apply for leave to appeal further to this Court.  On 

Counsel’s return to chambers on Monday 26 November 2018 I was able to 

confirm with Counsel that the Applicants had furnished instructions to me to 

apply for leave to appeal to this Court.  

9. Counsel informed me further that despite his best endeavours he was unable 

to finalise the application in time for filing by Tuesday 4 December 2018.  The 

reasons for the further delay are that Counsel was required to draft an 

accreditation application for the GCB and the National Bar Examination Board 

under the Legal Practice Act, which was required to be filed by 30 November 

2018.  In addition, Counsel’s previous secretary completed her service on 30 

November 2018, and she had been unable to type the application papers in 

this matter which had been dictated during that week by Friday 30 November 

2018 before her departure.  That necessitated Counsel’s new secretary to 

take over the typing on Monday 3 December 2018.  
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10. I respectfully submit that good cause has been demonstrated for the granting 

of condonation in this case.  The delay in filing the application has not been 

substantial, and the First to Third Respondents will not be prejudiced by the 

delay of two days.  Second to Sixth Applicants have also not been responsible 

for the delay. 

11. As to the merits of the Application for Leave to Appeal, it is submitted that the 

Applicants have good prospects for the reasons dealt with in the Applicants’ 

accompanying Application for Leave to Appeal.  It is also relevant that the 

matter concerns an issue of important principle, namely the treatment of 

discriminatory provisions in private wills. 

12. In the premises I respectfully request the Honourable Court to grant 

condonation for the Applicants’ failure to file the Application for Leave to 

Appeal timeously as required by the Court’s Rules.  

____________ 

JAMES KING 

 

Sworn to and signed in my presence at                       on this     day of DECEMBER 

2018 by the deponent who declared that he: 

 

(a) knows and understands the contents of this affidavit; 

(b) has no objection to the taking of the prescribed oath; 

(c) considers the oath to be binding on his conscience; 
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and uttered the words: “I swear that the contents of this affidavit are true, so help me 

God.” 

 

________________________ 

COMMISSIONER OF OATHS 


