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JAMES KING 

do hereby make oath and say: 

1. I am an adult male attorney and practise as such at James King & Badenhorst 

Incorporated at 144 St John’s Street, Oudtshoorn in the Western Cape.   

2. The facts herein contained are, unless otherwise indicated, or unless it 

appears from the context to the contrary, within my personal knowledge and 

are to the best of my knowledge and belief correct. 

APPLICANTS 

3. I am the First Applicant in these proceedings, cited in my capacity as co-

executor in the estate of deceased Kalvyn De Jager (“the deceased”), who 

died on 5 May 2015.   

4. Second to Sixth Applicants, whose full names appear from the citation of the 

parties in these proceedings, are all adult women and all reside in either 

Oudtshoorn, the Oudtshoorn District, George in the Western Cape, or 

Pretoria, Gauteng.  They are the five daughters of the deceased and are all 

co-executrixes in the deceased estate of the deceased. 
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RESPONDENTS 

5. First to Third Respondents are the sons of the deceased’s late brother, Johan 

De Jager, who died on 6 October 2005.  Their full names appear from the 

citation of the parties, and they also all reside in Oudtshoorn, or the 

Oudtshoorn district in the Western Cape.  

6. Fourth to Eighth Respondents, whose full names appear from the citation, are 

all sons of the Second to Sixth Applicants, and are therefore grandsons of the 

deceased, all residing in either Oudtshoorn, the Oudtshoorn district or George 

in the Western Cape. 

7. Ninth Respondent is the Master of the Western Cape High Court, Cape Town. 

8. Only First to Third Respondents opposed the relief sought by the Applicants in 

the Court of first instance (the “High Court”), and the Applicants’ appeal to the 

Supreme Court of Appeal (the SCA”). 

9. The Applicants in this application are applying for leave to appeal to the 

Constitutional Court against the dismissal of their appeal to the SCA on 13 

November 2018.  I am duly authorised by Second to Sixth Applicants to apply 

for leave to appeal to this Court.  

10. I summarise below the facts and proceedings which have given rise to this 

application. 
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11. On 28 November 1902 one Karel Johannes Cornelius De Jager and 

Catherine Dorethea De Jager, who were married in community of property, 

executed a joint will.  In the will they bequeathed many properties, including 

many farming properties, to their four sons and two daughters subject, 

however, to fideicommissa governed by clause 7 of the will. 

12. According to the provisions of the will, all the fixed properties (save for a 

certain piece of property bequeathed to one daughter under clause 5 of the 

will), were made subject to the fideicommissa. 

13. Until the deceased’s death the terms of the fideicommissa were interpreted 

and applied as appointing only the sons of the testator’s children, and 

thereafter their sons, as fideicommissary beneficiaries. 

14. When the second of the co-testators died in 1904, certain farms which were 

bequeathed to Cornelius De Jager, the deceased’s father, were inherited by 

him as fiduciary heir. 

15. I annex hereto as “JK1” a document reflecting the family tree of the 

descendants of the testators of the 1902 will insofar as they are relevant to 

the present application. 

16. Cornelius De Jager died in 1957.  He left three sons and six daughters.  One 

of his sons is Kalvyn De Jager, the deceased, who died on 5 May 2015.  Only 

the three sons became fiduciary heirs to one-third share in certain farms 
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because of the previously-accepted interpretation of clause 7 of the will that 

only male descendants would inherit after the first generation.  

17. The deceased was the last grandson of the testators in whose estate a 

fiduciary asset in terms of the will fell to be dealt with.  The substitution 

following his death would be the last substitution as required by the terms of 

the will, and the heirs in terms of that substitution would inherit the property 

free of the fideicommissary burden. 

18. After advertisement of the estate, thirteen persons making up three groups of 

claimants laid claim to the fideicommissary property.   

19. The first group of claimants comprised the deceased’s five daughters (Second 

to Sixth Applicants). They contend that those portions of clause 7 of the will 

which refer to sons and male descendants to the exclusion of female 

descendants discriminate against them unfairly as members of the female 

gender, and that those portions of clause 7 are accordingly contrary to public 

policy.  They seek the deletion and amendment of those parts of clause 7 of 

the will, thereby making them the heiresses to the fideicommissary property.  

20. The second group of claimants (the First to Third Respondents), are the three 

sons of the deceased’s late brother, Johan De Jager (one of the testators’ 

great grandsons). They based their claim to the fideicommissary property on 

the fact that the deceased left no sons and they contend that according to the 

fideicommissum’s terms they are the lawful heirs to it.   
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21. The third group of claimants (the Fourth to Eighth Respondents) comprises 

the grandsons of the deceased (i.e. the great great grandsons of the 

testators) namely, the five sons of the first group of claimants.  Their claim is 

based on the assumption that the claim of their mothers (Second to Sixth 

Applicants) based on unfair discrimination against female descendants does 

not succeed.  They contend that in such event clause 7 of the will must be 

interpreted in such a way that the fideicommissary property devolves on them 

as the deceased’s male descendants (“manlike nakomelinge”), rather than 

upon the second group of claimants.  

22. I deposed to the Founding Affidavit in the application in which the Applicants, 

as the joint executors in the deceased’s estate, sought declaratory orders 

relating to which group of claimants were entitled to the fideicommissary 

property.  The application was issued out of the Western Cape High Court on 

13 November 2015.   

23. The application was argued in the Western Cape High Court on 13 and 14 

November 2016. On 10 August 2016 the Honourable Mr Justice Bozalek 

delivered judgement.  The Court dismissed the claims of the Second to Sixth 

Applicants, as well as the claims of the Fourth to Eighth Respondents, and 

made no order as to costs.   

24. A copy of the Court’s judgment dismissing the application is annexed hereto 

as “JK2”. 
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25. On 30 August 2017 the Applicants filed a Notice of Application for Leave to 

Appeal against the judgment.  A copy of the notice is annexed hereto as 

“JK3”. 

26. On 1 September 2017 the High Court granted leave to appeal to the SCA.  A 

copy of that order is annexed hereto marked “JK4”. 

27. Applicants thereafter filed a Notice of Appeal on 24 October 2017, a copy of 

which is annexed hereto marked “JK5”. 

28. On 13 November 2018 the SCA dismissed the Applicants’ appeal, with an 

order that the costs of the appeal be borne by the deceased estate of Kalvyn 

De Jager.  The SCA gave no written reasons for its judgment, and in a brief 

ex tempore judgment the Senior Presiding Judge, Justice Cachalia, stated, to 

the best of my recollection, that the Court endorsed the reasons given by 

Bozalek, J, in the High Court.  

29. Justice Cachalia also stated during judgment that the SCA would not be 

giving further written reasons in respect of its decision in this matter.   

30. In this application the Applicants therefore apply for leave to appeal against 

the decision of the SCA dismissing the Applicants’ appeal to it.   

31. I respectfully contend that the Applicants enjoy reasonable prospects of 

success on appeal if leave to appeal were granted to the Constitutional Court.  
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32. This affidavit deals with the following matters:  

32.1. The jurisdiction of this Court, especially in the light of the 

Constitution Seventeenth Amendment Act, 2017.  

32.2. The reasons why it is in the interests of justice for this Court to 

consider this appeal and to grant leave to appeal.  

JURISDICTION OF THIS COURT 

33. Section 167(3)(b) of the Constitution of the Republic of South Africa 1996 

(“the Constitution”) provides for a right of appeal to the Constitutional Court:  

33.1. in constitutional matters; and 

33.2. where it is not a constitutional matter, if leave is granted “on the 

grounds that the matter raises an arguable point of law of general 

public importance which ought to be considered by that Court”; and 

33.3. the Constitutional Court decides that the matter is within its 

jurisdiction.  

34. I submit, firstly, that this is a constitutional matter in that it raises a 

constitutional issue.  The constitutional issue is whether an admittedly unfair 

discriminatory provision in a private will which discriminates against the 
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female gender in an out-and-out disinherison case, ought to be amended by a 

Court on public policy grounds. 

35. The issue was described in the opening paragraph of the judgment of the 

Honourable Bozalek, J, in the following terms:  

“This application raises as a primary issue whether a Court can 

amend the wording of a will which established a fideicommissum 

containing a condition discriminating against female descendants. 

The issue brings to the fore two potentially competing rights, the 

right to freedom of testation on the one hand and the right to 

equality (more specifically the right not to be discriminated against) 

on the other.”  

36. The constitutional issue described above raises a number of subsidiary 

constitutional points, which I describe in more detail under the heading 

“Gender Discrimination Issue”. 

37. The issue is in any event an arguable point of law of general public 

importance which ought to be considered by the Constitutional Court.   

38. The alternative issue that the High Court was requested to decide was an 

interpretation issue which cannot be characterised as a constitutional issue.  

However, the issue does raise a matter which is an arguable point of law of 

general public importance which, I respectfully contend, ought to be 

considered by the Constitutional Court. 
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39. The interpretation issue concerns the question whether the words “male 

descendants” in clause 7 of the will should be interpreted to mean successive 

generations of descendants, to include the grandson of the deceased, or 

whether they should be given the more limited interpretation of referring to 

“sons” of the deceased, limited to the first generation only (as contended for 

by the First to Third Respondents).  

THE INTERESTS OF JUSTICE 

40. The test under Section 167 of the Constitution, both pre- and post the 

Constitution Amendment Act, remains the same, namely whether it is in the 

interests of justice for this Court to entertain the appeal. 

41. I submit that it is in the interests of justice for this Court to entertain the 

appeal, and to grant leave to appeal, because: 

41.1. The appeal raises the constitutional issue referred to in paragraphs 

34 and 35 above. 

41.2. The matter raises points of law of general and public importance 

which ought to be determined by this Court, both in relation to the 

gender discrimination point and the interpretation point. 

41.3. I also respectfully contend that there is a reasonable prospect that 

this Court will overturn the findings of the SCA (and the High Court) 
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on both the constitutional point and, in the alternative, on the 

interpretation point.  

41.4. The Applicants raise no new issues on appeal.  

41.5. It is also respectfully contended that the decision of the SCA has 

resulted in injustice and inequity.   

42. An outline of the background facts giving rise to the application in the High 

Court, the appeal before the SCA, and ultimately to this application, have 

been described in the introductory portion of this affidavit.  

43. No factual disputes relating to either of the two issues were raised on the 

papers.  The issues therefore both concern questions of law.  

44. I set out in more detail hereunder why there is a reasonable prospect that this 

Court should overturn the findings of the SCA (based on the findings of the 

High Court) in respect of each of the identified issues.  

THE GENDER DISCRIMINATION ISSUE 

45. The gender discrimination issue was approached and argued on the common 

cause basis that certain provisions in clause 7 of the will unfairly discriminated 

against the female gender.   
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46. The relevant part of clause 7 of the will, translated from the original Dutch, 

provides as follows:  

“With respect to the bequest of grounds/land to their sons and 

daughters, as referred to under Clauses 1, 2, 3 and 4 of this, their 

Testament, it is the will and desire of the appears that such 

grounds/land will devolve, following the death of their children, to 

said children’s sons and following the death of the said grandsons 

again and in turn to their sons in such a way that, in the case of 

the death of any son or son’s son who does not leave a male 

descendant, his share/portion will fall away on the same 

conditions as above and therefore pass to his brothers or their 

sons in their place ...” 

47. In terms of the common law, provisions in wills which are unlawful, immoral, 

or against public policy are unenforceable and fall to be set aside.  This was 

the common law position even before the new constitutional dispensation in 

South Africa.  The principle is a well-recognised common law ground limiting 

the principle of freedom of testation in our law.  

48. The new constitutional dispensation has had an effect on public policy norms.  

Public policy is now deeply rooted in the Constitution and the values that 

underline it.  
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49. If the discriminatory provisions of clause 7 of the will are inimical to the values 

enshrined in the Constitution, they will be contrary to public policy and 

unenforceable.   

50. It was the Applicants’ case in the High Court that the discriminatory parts of 

clause 7 of the will which are in conflict with the equality provisions of Section 

9 of the Constitution ought to be amended to remove the discrimination.  They 

contend further that the right to equal treatment enshrined in the Constitution 

should not be limited in terms of Section 36(1) of the Constitution.  

51. Section 9(4) of the Constitution prohibits unfair discrimination directly or 

indirectly on any of the grounds mentioned in sub-section 9(3).  Sub-section 

9(3) expressly includes gender as one of the classes of persons who have a 

right to equal treatment.  

52. Section 9(5) of the Constitution provides that discrimination on one or more of 

the grounds listed in sub-section (3) is unfair, unless it is established that the 

discrimination is fair.  

53. No facts or argument were put forward by the Respondents in the High Court 

to suggest that the discrimination was fair.  It was therefore common cause on 

the papers that the discrimination against the five female descendants of the 

deceased as recorded in clause 7 of the will was unfair. The matter was 

approached by the High Court (correctly, it is submitted) on that basis, as is 

evident from para [46] of the Court’s judgment. 
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54. Even if the unfairness of the discriminatory provisions is not assumed, an 

application of the criteria formulated by this Court in Harksen v Lane N.O. and 

others (reported at 1998(1) SA 300 CC at [53]) to the facts of this case 

support the conclusion that the discrimination in this case was unfair.  The 

allegation in the founding papers that women have been discriminated against 

in the past was not contested by the Respondents. The discriminatory 

provisions of the will were not directed at eliminating past historical 

disadvantage or prejudice.  The purpose and effect of the provisions rather 

entrenched historical discrimination against the female gender. The 

discrimination has led to an impairment of the daughters’ dignity.   

55. The discriminatory provisions of clause 7 are also, it is contended, unlawful in 

terms of Section 8 of the Promotion of Equality and Prevention of Unfair 

Discrimination Act, 4 of 2000 (“the Equality Act”), which prohibits unfair 

discrimination on the grounds of gender.  Although the High Court found, in 

paragraph [53] of its judgment, that Section 8(c) of the Equality Act expressly 

addresses gender discrimination in the context of succession by means of a 

system, and not private wills, it is contended that unfair discrimination in 

private wills is not excluded from the reach of Section 8, as the prohibition 

was inclusive of and not limited to the conditions raised in the sub-sections to 

Section 8. 

56. The core question which fell to be decided in the application was therefore, 

accepting the unfairness of the discrimination against the female gender in the 

will, whether a Court should nevertheless decline to step in and change the 

relevant discriminatory provisions of the will.   
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57. The Respondents contended that the Court should decline to do so.  The 

contention was that in out-and-out disinherison cases in private wills the 

principle of freedom of testation should take precedence over unfairly 

discriminatory provisions in the will, as being a reasonable and justifiable 

limitation of the right to equality enshrined in the Constitution.  

58. The High Court found in paragraph [80] of its judgment that the limitation of 

the Second to Sixth Applicants’ right to equality (by the discriminatory 

provisions of clause 7 of the will) is reasonable and justifiable.  

59. The High Court came to the conclusion that there were no compelling reasons 

why the principle of freedom of testation should not override the Second to 

Sixth Applicants’ right to equality in the case of the will in question. 

60. The first question that arises in the context of the above finding is whether the 

right to freedom of testation was correctly characterised by the High Court, 

and the SCA, as a fundamental right protected by the Constitution. In 

paragraph [54] of its judgment the High Court found that freedom of testation 

must be seen primarily as a corollary of the right to property enshrined in 

Section 25 of the Constitution.  

61. In Minister of Education and Another v Syfrets Trust Ltd N.O. and Another 

(reported at 2006 (4) SA 205 (C)) at [18] to [20]) Griesel, J, expressed 

reservations as to whether the right to freedom of testation is guaranteed 

under Section 25(1) of the Constitution.   
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62. In Syfrets it was pointed out that the relief sought by the Applicants in that 

case did not amount to a deprivation of property in the hands of the testator.  

But even if the relief could be characterised as a deprivation, it could not be 

regarded as arbitrary. 

63. It is submitted that, for the reasons advanced by Griesel, J, in the Syfrets 

case, the freedom of testation principle is not a protected constitutional right 

under our Constitution, at least not a directly protected right.   

64. The SCA has recently found in at least two reported decisions that freedom of 

testation is a constitutionally protected right.   

65. This Court has, however, not pronounced on the question, save perhaps in 

Moosa N.O. and Others v Minister of Justice and Correctional services and 

Others (CCT 241/17) [2008] ZACC 19 (29 June 2018), where this Court 

referred at par [18] to the principle of freedom of testation as “fundamental to 

testator succession”.  

66. In the first SCA matter, In re BOE Trust Ltd and Others NNO (reported at 

2013 (3) SA 236 (SCA) at [26]), the SCA expressed the view that the right to 

freedom of testation is protected under Section 25(1) of the Constitution.  

However, the Court in the BOE Trust case was not required to decide the 

point and its comments were obiter.  That point did not appear to have been 

argued, as there was no representation or argument for Respondent on 

appeal.  
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67. In Harvey N.O. and Others v Crawford N.O. and Others ((1016/2017) [2018] 

ZASCA 147 (17 October 2018)) the SCA held at par [56] that freedom of 

testation enjoys the protection not only of Section 25 of the Constitution, but 

also the founding constitutional value of dignity. 

68. I acknowledge that curtailing the principle of freedom of testation would 

invariably affect a testator’s right to dignity, which is a fundamental right 

protected under the Constitution.   

69. Proceeding on that basis, the second question that arises is whether the 

freedom of testation principle constitutes a reasonable and justifiable limitation 

of the Second to Sixth Applicants’ rights to be treated equally in terms of 

Section 36(1) of the Constitution.  

70. The balancing of competing constitutional rights and its interplay with the 

limitation provision in the Constitution was described by Cameron, J, (as he 

then was), in Holomisa v Argus Newspapers Ltd (reported at 1996 (2) SA 588 

(W)) as follows:  

“The court must determine the meaning and content of the right 

sought to be asserted.  It must then assess whether rules of the 

common law or otherwise which protect the one right, curtail or 

infringe upon the enjoyment of another.  If so, it must determine 

whether, in the light of the constitutional scheme overall and the 

relative place each competing right in it.  That infringement can be 

justified under the limitation provision.” 
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71. There is a significant overlap between the unfairness enquiry pertaining to the 

discrimination for purposes of Section 9 of the Constitution, and the 

justifiability enquiry under Section 36 of the Constitution.   

72. The Applicants contend that the Section 36 analysis adds nothing in almost all 

equality cases to the analysis already undertaken in respect of unfair 

discrimination under Sections 9(3) or 9(4) of the Constitution.  The arguments 

for fairness canvassed in terms of Section 9 invariably exhaust the arguments 

that might arise in terms of Section 36. 

73. Any attempt to limit the Applicants’ rights to equal non-discriminatory 

treatment under the Constitution can only be successful if the objective of the 

limitation is to reinforce the values of the Constitution.  

74. In this case the question is whether in out-and-out disinherison cases in a 

private will (as opposed to charitable trust cases), a testator’s right to freedom 

of testation should justifiably limit the right to equal treatment in a private will.  

75. Applicants contend that of the two competing rights it is the right to equality 

whose protection most closely reflects the Constitutional scheme and should 

receive appropriate protection. There is no reason in principle why unfair 

discriminatory provisions in a will in which an inheritance is left to private 

individuals should be treated differently to unfair discriminatory provisions in a 

will creating a charitable trust. 
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THE DISTINCTION BETWEEN CHARITABLE TRUST CASES AND OUT-AND-

OUT DISINHERISON CASES IN PRIVATE WILLS 

76. In several cases dealing with testamentary charitable trusts which have come 

before the Courts under the new constitutional dispensation, our Courts have 

been prepared to amend or delete, in appropriate cases, provisions which 

offend the equality provisions of the Constitution. Those cases were 

considered by the High Court in paragraphs [29] to [38] of its judgment.  

77. Our Courts have, however, been reluctant to extend the principle to out-and-

out disinherison cases in private wills. In the case of Harper and Others v 

Crawford N.O. and Others (reported at 2018 (1) SA 589 (WCC) Dlodlo, J, 

declined to intervene in a case where the Applicants also relied on section 9 

of the Constitution, and on the post constitutional change in public policy.  

Dlodlo, J, found that it would be anomalous if the Constitution were used to 

curtail an individual’s freedom to dispose of his or her property as they chose.  

The Learned Judge found that any attack on a private will based on allegedly 

discriminatory provisions should provide a cogent answer to the question why 

different consequences should apply to the distribution of property of a 

deceased person, than applies to that of a living person.  The appeal noted 

against the judgment of Dlodlo, J, in Harper was dismissed by the SCA 

(published as Harvey N.O. and Others v Crawford N.O. and Others (supra)). 

78. Applicants contend that different consequences should not apply.  Courts will 

in appropriate cases strike down discriminatory provisions in a private contract 

between individuals if such provisions are found to be against public policy. 
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That was confirmed in the decision of this Court in Barkhuizen v Napier 

(reported at 2007 (5) SA 323 (CC) at paras [29] to [30]).  

79. Apart from the above considerations, the High Court referred, in paragraph 

[59] of its judgment, to four reasons advanced by Professor De Waal (relied 

on by First to Third Respondents) why in out-and-out disinherison cases an 

individual’s constitutional right to equality should justifiably be limited on an 

application of the Section 36(1) criteria.  

80. The Applicants contend that those reasons, advanced to protect the principle 

of freedom of testation against erosion by competing constitutionally 

guaranteed rights, are not of themselves sufficiently cogent to justify a 

limitation of the Applicants’ right to equal treatment under the Constitution.  

81. Professor De Waal’s first reason is that an opposite conclusion will reduce the 

concept of freedom of testation to a fiction or meaningless.  It is submitted that 

each case must be dealt with on its own facts.  There might be cases where a 

provision in a will that discriminates against the female gender would be fair 

and that a limitation of the right protected under the Constitution would be 

justifiable in terms of Section 36.  An example might be where a female 

descendant was already wealthy in her own right, and a testator wished to 

provide for male descendants who were less well off.  

82. Conversely, in the context of private wills the equality provisions of the 

Constitution will be rendered meaningless if a testator can unfairly 

discriminate on the basis of race or gender without recourse to any protection 
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by the victims of the discrimination purely on the basis that such recourse 

would limit the principle of freedom of testation.  

83. If a provision in a private will unfairly discriminated against certain classes of 

beneficiaries by disinheriting persons purely on the basis of race, for example, 

it is difficult to envisage a court not finding that such a provision would be 

unjustifiable.   

84. The fact that a court would be the final arbiter of who the ultimate 

beneficiaries might be in a case where a private will is unfairly discriminatory 

should of itself be a reason to limit the right.  

85. Professor De Waal’s second ground is that nobody has a fundamental right to 

inherit.  While that is correct, the argument does not, it is submitted, weaken 

the female descendants’ fundamental right to non-discriminatory treatment 

and protection under the Constitution.  

86. In charitable trust cases, where the courts have been prepared to amend or 

strike out discriminatory provisions in wills, the beneficiaries have no inherent 

right to inheritance either.  If Professor De Waal’s second ground was valid, 

then potential beneficiaries of charitable trusts who are discriminated against 

would also be bereft of protection under the Constitution. 

87. Professor De Waal’s third reason is that testators should be free to institute 

beneficiaries of their choice. It has always been the case that testators are 

free to institute beneficiaries of their choice, but always subject thereto that 
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provisions of the will do not contravene public policy.  Applicants contend that 

this is not a convincing argument against limiting the freedom of testation in 

appropriate cases where the conduct offends public policy as enshrined in the 

Constitution.  

88. The last reason advanced by Professor De Waal is that an opposite 

conclusion will lead to nearly insurmountable practical difficulties. Applicants 

contend that this proposition is also overstated.  It would be open to any party 

to resist a challenge based on the equality provisions of the Constitution on 

the basis that the decision by the testator was in the circumstances fair and 

justifiable.  While a certain amount of uncertainty may still prevail in cases of 

pre-constitutionally executed wills, testators who execute wills in the current 

constitutional dispensation will be aware that unfairly discriminatory provisions 

are likely to be impugned. The uncertainty argument should not prevail over 

the Second to Sixth Applicants’ fundamental rights in this case.  

89. In summary, therefore, Applicants contend that there are no compelling 

reasons why the distinction between out-and-out disinherison cases in private 

wills on the one hand, and charitable trust cases on the other, should tip the 

scales against protecting the daughters of Kalvyn De Jager against unfair 

discrimination.  

90. In their submissions to the SCA the First to Third Respondents also made 

reference to the Canadian judgment in the Court of Appeal for Ontario in 

Spence v. BMO Trust Company, 2016 ONCA 196 (CanLII) – 2016-03-08, a 

case which concerned the out-and-out disherison by a testator (a black man) 
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of one of his daughters (Verolin), allegedly on the basis that Verolin had a 

child fathered by a white man.  The Ontario Superior Court had set aside the 

will in its entirety on the basis that it violated public policy against 

discrimination on racial grounds.   

91. While the Court of Appeal in Spence, in upholding the appeal, made certain 

findings which are relevant to the issues raised in the present application, the 

appeal was essentially decided on the basis, set out in paragraphs [53] and 

[54] of the judgment, that the provision in the will did not offend public policy, 

and a public policy enquiry regarding the validity of the will was not available 

in that case.  The provision read as follows:  

“I specifically bequeath nothing to my daughter, Verolin 

Spence, as she has had no communication with me for 

several years and has shown no interest in me as a father.” 

92. I submit that the Spence case is therefore no authority against the contentions 

raised by the Applicants in this case.  The Appeal Court in Spence referred to 

at least one Canadian case, McCorkill v McCorkill Estate, 2014 NBQB 148, in 

which a private and out-and-out testamentary disposition was set aside on 

public policy grounds (the so-called unworthy heir case). 

93. The leading Canadian case of Canada Trust Co v Ontario (Human Rights 

Commission) (1990, 69 DLR (4th) 321 (Ont CA) concerned blatantly 

discriminatory provisions in a charitable educational trust.  The majority 

judgment in Canada Trust did not draw the pertinent distinction between 
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charitable and private trust dispositions, emphasized in current South African 

jurisprudence.  

94. In a paper entitled “Charitable Trusts and Discrimination: Two Themes” (2016) 

2(1) CJ CCL at p 227, Matthew Harding, Professor of Law at the University of 

Melbourne discusses recent developments in common law systems, notably 

Canada and South Africa, regarding public policy norms in the context of both 

charitable and private trust cases.  Harding too postulates that if freedom of 

disposition lacks value in a given case, whether in a charitable or private 

sphere, the result should be the same for both classes of disposition.  

95. The paper, and the cases referred to therein, are however an indication that 

public policy norms are shifting in favour of Courts being prepared to 

intervene in deserving cases where private testamentary dispositions are 

discriminatory. 

96. In conclusion, the right to equality enshrined in the Constitution is a right that 

reflects current public policy in South Africa and informs the content of the 

boni mores of our society at present.  The rights reflected in the freedom of 

testation principle do not serve that purpose.  

97. For the above reasons I submit that there is a reasonable prospect that this 

Court will find that the freedom of testation principle should not constitute a 

reasonable or justifiable limitation of the Second to Sixth Respondents’ rights 

to equal treatment on the facts of this case.  



25 
 

 

THE INTERPRETATION ISSUE 

98. The English translation of clause 7 of the will is reproduced in paragraph [19] 

of the judgment of the High Court.  The parties accepted the translation as 

correct, subject to the amendment referred to in footnote 1 of the Court’s 

judgment.  

99. Clause 7 of the will contains three sub-provisions which all cater for 

categories of contingent events that were uncertain.  

100. First to Third Respondents contend that the words “male descendants” in the 

first of the sub-provisions should be interpreted in a restrictive way to limit the 

meaning of those words to “sons”. 

101. The High Court agreed with Respondents’ contention and interpreted the 

words in that part of the clause in paragraph [103] of its judgment to mean 

“sons”.  

102. Applicants contend that the words “male descendants” in the first sub-

provision of clause 7 must be given their ordinary meaning, namely 

descendants which are not limited to the first generation (namely sons), but 

including further generations. 
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103. The above construction accords with the first principle of interpretation of wills, 

namely the plain meaning rule. 

104. The interpretation also accords with the presumption that the testators would 

not intentionally exclude direct descendants from inheriting in favour of 

remoter collateral beneficiaries, such as the brother of Kalvyn and his 

descendants. 

105. There is a further compelling reason why the words “male descendants” 

should not be restricted to mean “sons”.  The event on which the male 

descendancy is contingent applies to both the first and second generations of 

the testators’ descendants.  If any of Cornelius Albertus de Jager’s daughters 

had sons, they would clearly be entitled to inherit a share of the property 

subject to the fideicommissum (as the third generation), but they would have 

been prevented from doing so if the words “male descendants” were restricted 

to mean “sons”. 

106. In the present case the testators appear to have selected the words “sons”, 

“daughters” and “male descendants” carefully and deliberately.  There is no 

reason, it is contended, to do violence to the ordinary meaning of the words in 

the present case.  Effect can and should be given to the words in the clause 

bearing their ordinary, non-restrictive, meaning. 

107. The High Court articulated two reasons for the restrictive interpretation it 

placed on the words. 
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108. The first, in paragraph [101] of its judgment, is that each of the three sub-

provisions provides a method, in the event of a particular contingency, to 

achieve the purpose of the “dominant” provision in clause 7 namely, for the 

fideicommissary property to end up with the testators’ grandsons or great 

grandsons (the third generation referred to in the prohibition portion of the 

clause). 

109. The Court held that the testators intended to limit the fideicommissum and 

draw a line under the third generation (i.e. their grandsons) and if the words 

“male descendants” are given a wide meaning, extending beyond “sons”: 

109.1. the purpose of clause 7 will be defeated;  and 

109.2. the prohibition in the last part of clause 7 “tot in die derde geslag” 

becomes inaccurate, because its true reach would be to the fourth 

generation. 

110. It is contended that the purpose of clause 7 will not be defeated by giving the 

words their ordinary meaning.  Supervening statute, namely Section 7(1)(b) of 

the Immovable Property (Removal or Modification of Restrictions) Act, No. 94 

of 1965, has limited the fideicommissum to two substitutions only.  Further 

generations will inherit the fideicommissary property free from the 

fideicommissary burden.   
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111. If the words “male descendants” are given their ordinary meaning, it will have 

no bearing on the prohibition in the last part of clause 7.  Either group will 

inherit the property free of the burden.   

112. The second reason relied on by the High Court in paragraphs [97] to [100] of 

its judgment, is that a Court is entitled to depart from the primary meaning of a 

word where the context so dictates. 

113. The High Court found that the present case is analogous to the case of Ex 

Parte:  Estate Van der Ven (reported at 1968 (4) SA 772 (CPD)), where the 

Court was requested to interpret both the words “children” and “issue” used in 

the same will. 

114. In that case counsel for the applicant contended that the word “children” 

should be given an extended meaning (beyond its ordinary meaning), to align 

with the word “issue”.  Counsel for the respondents contended that the word 

“issue” should be given a restrictive meaning (and not its ordinary meaning) to 

align with the word “children”. 

115. The Court in Van der Ven was faced with a situation where one of the two 

constructions contended for had to be placed upon the clause, because 

otherwise in the circumstances that supervened there would have been no gift 

of the capital sum which could take effect.  The latter outcome (where the gift 

of the capital could not take effect) would not have accorded with the intention 

of the testator, and the Court therefore had to apply one of the constructions 

contended for. 



29 
 

116. In the present case that is not the situation.  The High Court was faced with 

either applying the ordinary meaning of the words “male descendants”, or a 

restricted, non-ordinary meaning.   Effect could be given to clause 7 without 

placing a strained meaning on those words, or any other words in the will. 

117. It is submitted therefore that the context of the will in the present case does 

not dictate a departure from the ordinary meaning of the words “male 

descendants”.   

118. Although the words “male descendants” include “sons” by definition (as the 

first generation of male descendants), “descendants” is not limited to the first 

generation.  It is submitted that the restrictive meaning “sons” is not the 

ordinary meaning of the words.   

119. The High Court was not correct (and it is respectfully submitted that Van der 

Ven’s case was also wrong) to the extent that it was held, in paragraph [103] 

of its judgment, that the interpretation contended for by First to Third 

Respondents entails that “one of the ordinary meanings” of “male 

descendants” be applied.  Undoubtedly the Court in Van der Ven meant to 

say that by applying a restrictive meaning to “issue” it did not do violence to 

the ordinary meaning of the word, because “issue” included the first 

generation of descendants, while giving an extended meaning to “children” 

beyond the first generation would do violence to the ordinary meaning of that 

word. 
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REASONABLE PROSPECTS OF THIS COURT OVERTURNING THE SCA 

DECISION 

120. I contend, for the reasons set out above, that there is a reasonable prospect 

that this Court will overturn the findings and conclusions of the SCA, which 

were based on the conclusions of the High Court, in respect of both the issues 

identified above.  

121. I refer to the submissions concerning the High Court’s judgment which I have 

made above.  

NO NEW ISSUES ON APPEAL 

122. It is submitted that the Applicants do not raise any new issues for 

consideration on appeal in this application.  

THE DECISION OF THE SCA RESULTS IN AN INJUSTICE 

123. If the approach adopted by the SCA is wrong, it follows that the Second to 

Sixth Applicants, alternatively the Fourth to Eighth Respondents, have been 

denied a substantial inheritance and that such a result would constitute an 

injustice to either of those groups of claimants.  

CONCLUSION 
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124. For the above reasons I submit that a case has been made out that this Court 

should grant leave to appeal against the decision of the SCA. 

125. The Applicants accordingly pray for an order in terms of the Notice of Motion.  

 

____________ 

JAMES KING 

 

Sworn to and signed in my presence at                       on this     day of DECEMBER 

2018 by the deponent who declared that he: 

 

(a) knows and understands the contents of this affidavit; 

(b) has no objection to the taking of the prescribed oath; 

(c) considers the oath to be binding on his conscience; 

 

and uttered the words: “I swear that the contents of this affidavit are true, so help me 

God.” 

 

________________________ 
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