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MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 
On Thursday, 28 November 2019 at 10h00, the Constitutional Court will hear two 

applications for direct leave to appeal against the judgment and order by the High Court 

of South Africa, Gauteng Division, Pretoria (High Court), which granted an interim order 

against the Public Protector, Busisiwe Mkhwebane, interdicting her from enforcing her 

remedial action contained in her report titled, ‘Report on an Investigation into Allegations 

of Violation of the Executive Ethics Code by Mr Pravin Gordhan, MP as well as 

Allegations of Maladministration, Corruption and Improper Conduct by the South 

African Revenue Services’ (the Report).  The central question concerns the power of the 

High Court to grant interim interdicts suspending the implementation of the remedial 

action directed by the Public Protector. 

 

On 5 July 2019, the Public Protector issued the Report and directed the President of the 

Republic of South Africa to take note of the findings contained in the Report as far as 

they relate to Mr Gordhan.  The Public Protector further directed the President to take 

appropriate disciplinary action against Mr Gordhan for the violations of the Constitution 

and the Executive Ethics Code within 30 days of the Report.  She further instructed the 

President to furnish an Implementation Plan within 30 days from the date of issuance of 

the Report. 

 

On 10 July 2019, Mr Gordhan launched an urgent application in the High Court. He 

sought an order suspending the remedial action contained in the Report and interdicting 

the Public Protector from enforcing it (Part A of the proceedings), pending the 

finalisation of a judicial review in which Mr Gordhan seeks to set aside the Report (Part 



B of the proceedings).  The President supported Mr Gordhan’s approach and the interim 

relief sought. 

 

The High Court held that Mr Gordhan had fulfilled the requirements for an interim 

interdict as set out in National Treasury v Opposition to Urban Tolling Alliance (OUTA 

test) and granted the relief sought by Mr Gordhan in Part A of the proceedings and thus 

suspended the remedial action contained in the Report.  Aggrieved by this outcome, the 

Economic Freedom Fighters (the EFF) and the Public Protector filed urgent applications 

for leave to appeal directly to this Court. 

 

In the Constitutional Court, the EFF submits that the Public Protector exists for a special 

constitutional reason and accordingly, there ought to be a tailor-made, stricter test for the 

granting of interim interdicts against the Public Protector.  This test should, according to 

the EFF, be informed by the deliberate design of the Constitution which requires the 

Public Protector to be accessible to the marginalised and poor, and effective in giving 

them a voice.  An interim interdict undermines the Public Protector’s important function 

even before the final determination of a review.  The effect of this is that it weakens the 

powers of the Public Protector.  Thus, if granted routinely, interim interdicts thwart the 

constitutional design of the Public Protector.  The stricter test should go beyond the 

bounds of the OUTA test.  Therefore, when a party seeks an interim interdict against the 

Public Protector, they must satisfy the court that an interim interdict will not 

impermissibly hinder the accessibility and effectiveness of the Public Protector. 

 

The Public Protector contends that the constitutional context of this application is 

whether the High Court correctly applied the OUTA test for granting the suspension and 

interdictory orders against an organ of state performing statutory or constitutional 

functions.  Moreover, the judgment of the High Court enmeshes the mandatory duty of 

the organ of state in section 181(3) and (4) of the Constitution to “assist and protect 

[Chapter 9] institutions to ensure the independence, impartiality, dignity and 

effectiveness of those institutions.”  To this end, the Public Protector argues that the 

judgment and order of the High Court constitute an impermissible unconstitutional 

interference with the functioning of the Public Protector. 

 

Mr Gordhan asserts that the two applications are without merit.  He submits that these 

applications are concerned with whether the High Court correctly applied the factors in 

OUTA and thus correctly granted him an interim interdict.  Thus, these applications fall 

short of being urgent and do not engage this Court’s jurisdiction.  The OUTA test for 

interim interdicts is appropriate and there is no basis and sound reason for its 

development.   

 

The President contends that the granting of an interim interdict favours the separation of 

powers principle.  This is particularly so because the removal (and appointment) of 

Ministers lies at the very heartland of executive power and is a constitutionally ordained 

political decision, reserved for the President.  Furthermore, the High Court, buttressed by 

its reliance on OUTA, posited the reaffirmed test for interim interdicts.  In OUTA, this 



Court held that it is for the Executive, and not the Court or other organs of state, to decide 

whether or not to implement executive action, pending a legal challenge to its validity. 

 

Visvanathan Pillay submits that the Public Protector failed to obtain or rely on proper 

evidence to support her findings.  He argues that she relied on numerous discredited 

reports, unsubstantiated evidence and shreds of other evidence.  

 


